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HILARY  TERM,  18  VICTORIA. 


Present — The  Hon.  J.  B.  Macaulay,  C.  J. 
“ A.  McLean,  J. 

“ W.  B.  Richards,  J. 


Leonard  v.  Wall. 

Agreement — Construction  of. 

A.,  by  agreement  in  writing,  sealed,  &c.,  in  consideration  of  the  rents  cove- 
nants, and  agreements  on  the  part  of  B.  to  be  paid,  done,  and  performed, 
did  contract  and  agree  with  the  said  B.  that  hie  should  and  would,  on  or 
before  the  1st  day  of  October,  upon  request  made  to  him  in  writing  under 
the  hand  of  the  said  B. , grant  and  execute  unto  the  said  B.  a good  and 
effectual  lease,  to  be  prepared  or  approved  by  the  council  of  B.  of  all,  &c., 
to  hold  for  five  years,  at,  &c. , the  said  lease  and  counterpart  thereof  to 
contain  certain  covenants,  &c.  : and  said  A.  thereby  agreed  to  deliver  to 
the  said  B.,  on  the  1st  of  October,  staves,  &c.,  at  the  above  premises,  at, 
<Sc.,  per  thousand,  for  which  said  B.  agreed  to  pay  said  A.  therefore  at, 
&c.  : and  it  was  thereby  agreed  that  there  should  be  inserted  in  said  lease 
a covenant,  on  the  part  of  the  said  A. , that  he  would  deliver  to  the  said 
B.,  in  each  of  the  two  succeeding  years  staves,  &c.,  payable,  &c.  : and  it 
was  further  agreed  that  said  B.  should  furnish  C.  and  D.  as  securities  for 
the  due  performance  of  the  above  agreement  on  or  before  the  20th  day  of 
July. 

Meld,  that  a request  in  writing  under  the  hand  of  B.  for  such  lease,  or  the 
granting  of  such  lease  by  A. , is  not  a condition  precedent  to  the  right  of  B. 
to  have  the  staves,  &c. , delivered  at  the  time  and  place  mentioned  in  the 
agreement,  the  covenants  to  grant  the  lease  and  to  deliver  the  staves  be- 
ing separate  and  independent  ; and  that  a declaration  on  the  covenant  to 
deliver  the  staves  &c. , without  averring  a request  for  or  a grant  of  the 
lease,  is  good  on  general  demurrer.  Held,  also,  that  the  declaration,  con- 
taining an  averment  that  the  time  for  the  giving  of  the  security  had 
elapsed  before  the  making  and  delivery  of  said  agreement,  and  that  plain- 
tiff was  ready  and  willing,  within  a reasonable  time  after  the  making  and 
delivery  of  said  agreement,  to  furnish  the  said  security,  and  from  thence 
hath  been,  &c.,  is  good  on  general  demurrer.  Held,  also  that  the  second 
count  is  bad  on  general  demurrer,  the  day  laid  not  corresponding  with  the 
agreement  as  set  out  on  oyer,  and  because  readiness  and  willingness  on 
the  part  of  the  plaintiff  to  furnish  the  securities  mentioned  in  the  agree- 
ment is  not  averred. 

Writ  issued  14th  of  January,  1854  ; declaration,  11th  of 

April,  1854. 

B 


v.,  u.  c.  c.  p. 
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Covenant. — First  count  states  that  heretofore — to  wit,  on 
the  21st  of  July,  1852 — defendant,  by  certain  articles  of 
agreement  then  made  between  defendant,  of  the  one  part, 
and  the  plaintiff  of  the  other  part  which  said  articles  of 
agreement,  sealed  with  the  seal  of  the  defendant,  the  plaintiff 
makes  profert,  did  covenant  and  agree  to  and  with  the  plain- 
tiff, among  other  things,  that  he  (the  said  defendant)  would 
deliver  to  the  plaintiff,  at  the  premises  of  the  defendant,  two 
hundred  thousand  good  merchantable  machine  staves,  jointed, 
at  twenty-five  shillings  per  thousand,  likewise  fifty  thousand 
pieces  of  heading  at  twenty-  two  shillings  and  six  pence  per 
thousand,  on  the  first  day  of  October  then  next,  and  fifty 
thousand  of  hoops,  at  twenty-two  shillings  and  sixpence  per 
thousand,  net  count,  by  the  fifteenth  of  November  then  next ; 
and  said  plaintiff  did  thereby  agree  to  pay  said  defendant 
therefor  the  said  prices  at  three,  six,  nine,  and  twelve  months 
from  the  said  1st  of  October,  and  to  furnish  James  Laing  and 
Daniel  Leonard  as  securities  for  the  due  performance  of  the 
said  agreement  on  or  before  the  20th  of  July,  1852 ; then 
avers  that  the  20th  of  July,  1852,  had  elapsed  before  the 
making  and  delivery  of  the  said  articles  of  agreement,  and 
plaintiff  could  not  furnish  said  Lang  and  Leonard  as  securi- 
ties f jr  the  due  performance  of  said  agreement ; and,  although 
plaintiff  was  ready  and  willing,  within  a reasonable  time 
after  the  making  and  delivery  of  the  said  articles  of  agree- 
ment, and  from  thence  until  and  after  the  said  15th  of  No- 
vember, 1852,  and  from  thence  hitherto  hath  been  ready  and 
willino;  to  furnish  said  Laino-  and  Leonard  as  securities  for 
the  due  performance  of  said  agreement  by  plaintiff — and  al- 
though plaintiff  was  ready  and  willing  to  receive  the  said 
staves,  &c.,  at  the  premises  of  defendant  on  the  said  1st  of 
October  then  next,  and  said  hoops  on  the  15th  of  November 
then  next,  and  to  pay  for  the  same  at  the  prices  aforesaid  at 
three,  six,  nine,  and  twelve  months,  yet  defendant  did  not, 
nor  would  deliver  the  said  staves,  &c.,  or  any  part  thereof, 
to  plaintiff,  and  did  not,  nor  would  deliver  the  said  hoops,  or 
any  part  thereof,  at  said  premises,  by  said  15th  of  Novem- 
ber then  next ; but,  &c.,  contrary,  &c. 

Second  count  states,  that  whereas  also  defendant  heretofore 
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— to,  wit,  on  the  21st  day  of  July,  1852 — by  certain  other 
articles  of  agreement  then  made  between  plaintiff  of  the  one 
part  and  the  defendant  of  the  other  part,  of  which  said  ar- 
ticles of  agreement,  sealed  with  the  seals  of  defendant  and 
plaintiff,  profert  is  made,  did  covenant  and  agree  with  plain- 
tiff that  he  (defendant)  would  deliver  to  the  plaintiff,  at  the 
premises  of  defendant,  staves,  pieces  of  heading,  and  hoops, 
of  the  number,  at  the  prices,  and  on  the  days  mentioned  in 
the  first  count ; and  plaintiff  did  thereby  agree  to  pay  said 
defendant  therefor  said  prices  at  three,  six,  nine,  and  twelve 
monthsfrom  the  said  1st  of  October;  andalthough  plaintiff  was 
ready  and  willing  to  receive  the  saidstaves,&c.,atthe  premises 
of  defendant  on  the  said  1st  of  October  then  next,  and  the 
said  hoops  on  the  said  15th  of  November  then  next ; and  to 
pay  for  the  same  the  prices  aforesaid  at  three,  six,  nine,  and 
twelve  months  as  aforesaid ; yet  defendant  did  not,  nor  would 
deliver  the  said  staves,  or  any  part  thereof,  to  plaintiff,  and 
did  not,  nor  would  deliver  said  hoops,  or  any  part  thereof  at 
said  premises  by  the  said  15th  of  November  then  next;  but, 
&c.,  contrary,  &c.,  by  means  whereof  plaintiff  hath  been  de- 
prived of  the  benefit  and  advantage  that  would  have  accrued 
to  him  from  the  obtaining  of  the  said  staves,  &c.,  and  hath 
lost  divers  gains,  &c.,  to  the  damage  of  plaintiff,  &c. 

Oyer  having  been  demanded,  the  agreement  was  set  out  as 
follows : — 

“ Articles  of  agreement  made  the  12th  of  July,  1852,  between 

Patrick  Wall  of  the  one  part,  and  Richard  Leonard,  of  the 

other  part. 

“ The  said  Wall,  in  consideration  of  the  rents,  covenants, 
and  agreements  hereinafter  mentioned  on  the  part  of  the  said 
Leonard  to  b$  paid,  done,  and  performed,  doth  hereby  contract 
and  agree  with  the  said  Leonard  that  the  said  Wall  shall  and 
will,  on  or  before  the  1st  day  of  October,  1852,  upon  request 
made  to  him  in  writing  under  the  hand  of  the  said  Leonard 
for  that  purpose,  grant  and  execute  unto  the  said  Leonard, 
his  executors,  administrators,  and  assigns,  a good  and 
effectual  lease,  to  be  prepared  or  approved  of  by  the  coun- 
sel of  the  said  Leonard,  of  all  those  premises,  being  the 
cooper’s  shop,  shed,  and  store-houses  and  stave-yard, 
extending  from  the  north  limit  of  the  premises  owned  by 
Wall  to  the  southerly  limit  of  the  cooper’s  shop  and  ex- 
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tending  to  the  westerly  limit  of  the  lot  owned  by  him  : To 

hold  the  same  under  the  said  Leonard,  his  heirs  and  assigns, 
for  the  term  of  five  years,  to  be  computed  from  the  1st  day 
of  October  next,  at  the  yearly  rent  of  £40  a year,  payable 
quarterly,  clear  of  all  taxes  : And  it  is  hereby  agreed  that  it 
shall  be  contained  in  the  said  lease,  and  in  counterpart  thereof, 
by  and  on  the  part  of  the  said  Leonard,  his  executors,  adminis- 
trators, and  assigns,  a covenant  for  payment  of  the  said 
yearly  rent  in  manner  aforesaid,  and  also  a covenant  to  keep 
the  said  buildings  and  premises  in  good,  substantial,  and 
tenantable  repair  in  all  things  during  the  said  term,  damage 
by  fire,  storm,  or  tempest  only  excepted : And  the  said  Wall 
hereby  agrees  to  deliver  to  the  said  Leonard,  on  the  1st  day 
of  October  next,  two  hundred  thousand  good  merchantable 
machine  staves,  jointed,  at  the  above  premises,  at  twenty-five 
shillings  per  thousand,  likewise  fifty  thousand  pieces  of  head- 
ing at  twenty -two  shillings  and  sixpence  per  thousand,  and 
fifty  thousand  hoops  at  twenty-two  shillings  and  sixpence  per 
thousand,  net  count,  the  hoops  to  be  delivered  by  the  15th 
of  November  next,  and  for  which  the  said  Leonard  agrees  to 
pay  said  Wall  therefor  at  three,  six,  nine,  and  twelve  months 
from  the  1st  of  October  next : And  it  is  hereby  agreed  that 
there  shall  be  inserted  in  the  said  lease  a covenant  on  the 
part  of  the  said  Wall  that  he  will  deliver  to  the  said  Leonard, 
in  each  of  the  years  1853  and  1854,  two  hundred  thousand 
good  merchantable  black  ash,  elm,  birch,  beach,  maple,  and 
oak  machine  staves,  jointed,  at  twenty-five  shillings  per 
thousand,  one  hundred  thousand  by  the  1st  of  May,  and  one 
hundred  thousand  by  the  1st  of  October  in  each  year,  pay- 
able in  three,  six,  nine,  and  twelve  months  from  delivering 
the  said  staves,  to  be  delivered  in  each  year  at  the  factory  of 
the  said  Wall  in  Oshawa:  And  it  is  further  agreed  that  a 
further  provision  shall  be  inserted  in  the  said  lease,  conditional 
that  the  said  W all  may  determine  said  lease  at  the  expiration 
of  the  third  year,  by  giving  six  months’  notice  thereof  in 
writing  to  said  Leonard  : And  it  is  further  agreed  that  the 
said  Leonard  will  furnish  James  Laing  and  Daniel  Leonard 
as  securities  for  the  due  performance  of  the  above  agreement 
on  or  before  the  20th  of  July,  1852. 

“ And  we,  the  above  named  parties,  do  hereby  bind  ourselves 
unto  the  other  in  the  penal  sum  of  fifty  pounds  for  the  due 
performance  of  the  above  agreement.  In  witness,  &c. 

(Signed)  “ Patrick  Wall.  [l.  s.] 

(Signed)  “ Richard  Leonard,  [l.  s.] 

“ Signed,  sealed,  and  deli- ) /ol.  n ^ „ 

vered  in  the  presence  of  j (SlSned)  S'  B Fairbanks. 
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Pleas. — First — Non  est  factum. 

Second  to  first  count — That  defendant  never  was  requested 
in  writing  under  the  hand  of  plaintiff  to  make  or  deliver  any 
lease  of  the  premises  in  said  articles  mentioned,  nor  was  any 
such  lease  ever  tendered  for  execution  to  defendant,  or  made 
or  executed  by  defendant,  as  mentioned  in  and  provided  for 
by  said  articles ; concluding  with  a verification. 

Third,  to  first  count — That  plaintiff  did  not  at  any  time 
after  the  making  or  delivering  of  said  articles  of  agreement 
to  the  commencement  of  suit  furnish  said  Laing  and  Leonard 
as  securities  for  the  due  performance  of  the  said  agreement 
by  the  plaintiff,  as  providedfor  by  said  agreement ; concluding 
to  the  country. 

Fourth,  to  first  count — That  no  lease  or  demise  of  the  said 
premises  in  said  articles  of  agreement  mentioned  was  ever 
tendered  or  offered  to  the  defendant  by  or  on  behalf  of  plain- 
tiff for  execution,  nor  was  any  such  lease  ever  made  or  exe- 
cuted by  the  defendant,  nor  were  the  said  premises  therein 
mentioned  ever  demised  to  or  vested  in  the  defendant  in 
manner  or  for  the  purposes  therein  mentioned,  nor  did  plaintiff 
at  any  time  before  the  time  appointed  for  the  delivering  of 
the  said  staves,  &c.,  or  any  of  them,  furnish  said  Laing  and 
Leonard  as  securities  for  the  due  performance  of  the  said 
agreement  by  plaintiff : wherefore  defendant  saith  that  he 
did  not  deliver  the  said  staves,  &c.,  or  any  of  them,  at  the 
said  premises  as  in  said  first  count  mentioned ; concluding 
with  a verification. 

Fifth,  to  second  count , — Thatdefendant  never  was  requested 
in  writing  under  the  hand  of  plaintiff  to  make  or  deliver  any 
lease  of  the  premises  in  said  articles  of  agreement  mentioned, 
nor  was  any  such  lease  ever  tendered  to  defendant  for  execu- 
tion, or  made  or  executed  bv  defendant,  as  mentioned  in  and 
provided  for  by  said  articles  of  agreement ; concluding  with  a 
verification. 

Sixth,  to  second  count — That  plaintiff  did  not  at  any  time 
after  the  making  or  delivery  of  the  said  articles  of  agreement 
to  the  commencement  of  this  suit  furnish  the  said  Laing  and 
Leonard  as  securities  for  the  due  performance  of  the  said 
agreement  by  plaintiff,  as  provided  for  by  said  agreement ; 
concluding  to  the  country. 
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Seventh,  to  second  count — That  no  lease  or  demise  of  the 
said  premises  in  said  articles  of  agreement  mentioned  was 
ever  tendered  or  offered  to  the  defendant  by  or  on  behalf  of 
the  plaintiff  for  execution,  nor  was  any  such  lease  ever  made 
or  executed  by  the  defendant,  nor  were  the  said  premises 
therein  mentioned  ever  demised  to  or  vested  in  the  defendant 
in  manner  and  for  the  purposes  therein  mentioned,  nor  did 
plaintiff  at  any  time  before  the  time  appointed  for  the  delivery 
of  the  said  staves  &c.,  furnish  the  said  Laing  and  Leonard  as 
securities  for  the  due  performance  of  the  said  agreement  by 
the  plaintiff ; wherefore  defendant  saiththat  he  did  not  deliver 
the  said  staves  &c.,  at  said  premises,  as  in  said  second  count 
mentioned  ; concluding  with  a verification. 

Replication. — Similiter  to  first  plea. 

To  second  plea  to  first  count — Demurrer,  on  the  grounds 
that  the  plea  is  no  answer  to  the  cause  of  action  in  said  first 
count  mentioned;  that  it  attempts  to  raise  an  immaterial 
issue,  and  to  make  the  request  of  plaintiff  to  defendant  to 
deliver  the  lease  therein  mentioned  a condition  precedent  to 
the  performance  by  defendant  of  the  covenant  in  said  first 
count  mentioned. 

To  third  plea  to  first  count — On  the  grounds  that  said 
plea  alleges  that  plaintiff  did  not  furnish  Laing  and  Leonard 
as  securities,  &c.,  and  attempts  to  raise  an  issue  thereon, — 
the  plaintiff  having  averred  in  said  first  count  that  the  time 
by  which  the  securities  were  to  be  furnished  had  elapsed 
before  the  making  and  delivery  of  the  said  agreement,  and 
that  plaintiff  was  ready  and  willing  at  all  times  afterwards  to 
furnish  such  securities,  and  so  defendant  traverses  a matter 
not  alleged ; that  the  plea  concludes  to  the  country  instead  of 
with  a verification,  and  attempts  to  raise  an  immaterial  and 
too  large  an  issue. 

To  fourth  plea  to  first  count — On  the  grounds  of  multi- 
plicity in  alleging  that  no  lease  or  demise  of  the  premises  was 
ever  tendered  to  defendant  for  execution  on  behalf  of  plaintiff 
and  also  that  said  premises  were  never  demised  to  or  vested  in 
plaintiff,  and  also  that  plaintiff  did  not  furnish  security  for 
the  performance  of  said  agreement ; that  said  plea  is  no 
answer  to  the  said  first  count,  the  matters  therein  alleged  not 
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being  conditions  precedent,  and  for  that  the  plea  attempts  to 
raise  an  immaterial  issue. 

To  fifth,  plea  to  second  count — On  the  grounds  that  it  is  no 
answer  to  said  declaration,  the  matters  therein  alleged  not 
being  conditions  precedent  to  the  performance  by  defendant 
of  the  covenant  in  the  said  second  count  mentioned ; that  the 
plea  is  double  and  multifarious,  in  alleging  that  defendant  was 
not  requested  in  writing  to  make  or  deliver  a lease,  that  no 
lease  was  tendered,  and  also  that  no  lease  was  made  by 
defendant, — thereby  stating  three  distinct  answers  to  plain- 
tiff’s cause  of  action. 

To  sixth  plea  to  second  count — On  the  ground  that  the 
plea  alleges  that  plaintiff  did  not  furnish  the  securities  for  the 
performance  of  the  agreement  by  plaintiff,  and  attempts  to 
raise  an  issue  thereon,  the  plaintiff  having  averred  that  the 
time  by  which  the  securities  were  to  be  furnished  had  elapsed 
before  the  making  and  delivery  of  the  agreement,  and  so- 
defendant  traverses  a matter  not  alleged,  and  concludes  to 
the  country  instead  of  with  a verification,  and  does  not  deny 
plaintiff’s  readiness  and  willingness  to  furnish  the  said  secu- 
rities, and  is  no  ans we  r to  the  said  first  count,  the  furnishing 
the  securities  not  being  a condi  tion  precedent  to  the  perform- 
ance of  defendant’s  covenant. 

To  seventh  plea  to  second  count — On  the  grounds  of  dupli- 
city in  alleging  that  no  lease  or  demise  of  the  premises  was 
ever  tendered  to  defendant  for  execution,  and  also  that  said 
premises  were  not  demised  to  or  vested  in  plaintiff,  and  that 
plaintiff  did  not  furnish  security  for  the  performance  of  the 
agreement ; Idiat  said  plea  is  no  answer  to  the  second  count, 
the  matters  therein  alleged  not  being  conditions  precedent  to 
the  performance  by  defendant  of  the  covenant  in  said  second 
count  mentioned. 

The  demurrer  was  argued  during  last  Michaelmas  term, 
when  the  following  exceptions  were  taken  to  the  first  count 
of  the  declaration,  on  the  grounds — 

First,  That  the  creation  of  the  tenancy  and  demise  of  the 
premises  in  the  agreement  mentioned,  and  the  finding  of 
security,  are  conditions  precedent  to  the  delivery  by  defendant 
of  the  staves,  &c.,  and  that  unless  said  demise  had  been  made 
the  said  articles  were  not  to  be  delivered. 
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Second,  That  said  first  count  is  inconsistent  and  insensible, 
being  a condition  to  give  certain  security  by  a day  therein 
specified,  which  day  is  averred  to  have  elapsed  before  the 
actual  delivery  of  the  agreement. 

Third,  That  said  agreement  contains  a stipulated  penalty 
on  either  party  for  breach  of  the  same,  and  that  plaintiff ’s 
action  should  have  been  confined  thereto. 

Fourth,  That  said  first  count  affects  to  treat  the  non- 
delivery of  said  articles  by  defendant  as  covenants  wholly 
independent  of  any  demise,  or  giving  of  security,  or  other 
essential  acts  in  said  agreement  concluded. 

To  second  count,  on  grounds  similar  to  the  first  and  third 
to  the  first  count. 

Me  Michael , for  plaintiff,  contended  that  the  covenant  sued 
on  is  entirely  an  independent  one  ; that  the  covenant  can  be 
fulfilled  whether  the  premises  are  in  the  possession  of  the 
plaintiff  or  defendant ; and  that  the  staves,  &c.,  were  to  be 
delivered  before  the  lease  was  given,  the  giving  of  which  was 
not  a condition  precedent  to  the  delivery  of  the  staves,  &c., 
on  the  days  mentioned.  He  referred  to  Dawson  v.  Dyer, 
5 B.  & A.  584  ; Campbell  v.  Jones,  6 Term  Rep.  571;  Smith 
v.  Shellberry,  2 Mod.  R.  34. 

Hag  arty,  Q.  C.,  for  defendant — That  the  contract  to  deliver 
the  staves,  &c.,  is  only  binding  on  the  relation  of  landlord  and 
tenant  having  been  created ; that  plaintiff  cannot  ask  the 
defendant  to  perform  his  contract,  which  was  a portion  of  a 
contract,  the  other  portion  of  which  was  not  performed  by  the 
plaintiff  himself — The  Duke  of  St.  Alban’s  v.  Shore,  2 H.  B. 
270 ; Graves  v.  Legg,  23  L.  J.  254.  That  the  objections  to 
the  pleas  of  duplicity  are  untenable ; that  the  pfeas  contain 
a statement  of  facts  which,  together,  form  one  proposition — 
Bell  v.  Tucker,  3 M.  & G.  785.  That  when  de  injuria  would 
be  a good  answer,  as  it  would  be  in  this  case,  there  is  no 
duplicity — Thomas  v.  Watkins,  4 Eng.  Rep.  489;  Peters  v. 
Daniel,  5 C.  B.  568. 

Macaulay,  C.  J. — The  declaration  being  excepted  to  as 
upon  general  demurrer,  the  first  consideration  is,  whether  it 
be  good  in  law.  The  two  counts  differ  materially;  it  is 
proper,  therefore,  to  take  them  separately. 


LEONAKD  V.  WALL. 


17 


First,  as  to  the  first  count : The  first  objection  to  it  is,  that 
it  does  not  aver  the  creation  of  the  tenancy  and  demise  men- 
tioned in  the  agreement,  and  that  such  demise  was  a condition 
precedent  to  the  plaintiff’s  right  to  the  staves,  &c.  The 
second  and  third,  I think,  are  unimportant ; the  third  is  vir- 
tually included  in  the  first.  If  the  demand  of  a lease  by 
plaintiff  was  a condition  precedent  or  concurrent  it  is  not 
averred  nor  excused ; nor  is  defendant’s  refusal  to  grant  or 
execute  a lease  alleged.  The  declaration  treats  that  part  of 
the  agreement  respecting  the  lease  as  independent ; and  con- 
sistently with  the  declaration,  a written  demand  of  a lease 
may  have  been  made  and  a lease  refused,  or  a lease  may  have 
been  offered  by  the  defendant  and  refused  by  the  plaintiff,  or 
nothing  may  have  been  done  in  relation  thereto  on  either  side. 

The  agreement  is  a deed-poll,  dated  the  12th  of  July,  1852 
but  not  executed  until  after  the  20th  of  July,  1852,  though 
apparently  before  the  1st  of  October  of  that  year,  and  made 
between  the  defendant  of  the  one  part  and  the  plaintiff  of  the 
other  part,  whereby  defendant,  in  consideration  of  the  rents , 
covenants,  and  agreements  thereinafter  mentioned  on  the 
part  of  plaintiff,  to  be  paid,  done  and  performed,  agreed 
with  plaintiff  that  he  (defendant)  would,  on  or  before  the  1st 
of  October,  1852,  upon  request  made  to  him  in  writing  under 
the  hand  of  the  plaintiff  for  that  purpose,  grant  and  execute 
unto  the  said  plaintiff,  his  executors,  &c.,  a good  and  effectual 
lease,  to  be  prepared  or  approved  of  by  the  counsel  of  said 
plaintiff,  of  all,  &c.,  being  the  cooper’s-shop,  shed,  and  store- 
houses and  stave-yard  therein  mentioned,  &c.,  to  hold  for  five 
years  from  the  1st  of  October  then  next,  at  forty  pounds 
yearly  rent,  payable  quarterly,  &c. 

Assuming  that  agreement  to  have  been  executed  before  the 
1st  day  of  October,  1852 — to  wit,  on  the  21st  day  of  July, 
1852 — as  alleged,  it  appears  that  the  defendant  expressly 
covenants  to  grant  and  execute  a lease  to  the  plaintiff,  on  or 
before  the  1st  of  October,  upon  request  made  I to  him  in 
writing  under  the  hand  of  the  plaintiff,  said  lease  to  be  pre- 
pared or  approved  of  by  the  plaintiff’s  counsel.  The  plaintiff 
does  not  expressly  covenant  to  accept  such  a lease,  though  it 
may  be  implied  from  the  terms  of  the  contract.  The  defend- 
c V.,  U.  c.  C.  P. 
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ant,  in  effect  contends  that  the  plaintiff  agreed  or  was  hound 
to  request  a lease  in  writing,  prepared  or  approved  of  by  his 
counsel,  on  or  before  the  1st  of  October,  or  at  all  events  befort 
he  could  claim  delivery  of  the  staves,  &c.,  which  the  defend- 
ant had  engaged  to  deliver  on  the  1st  of  October  and  the 
15th  of  November  respectively. 

It  is  consistent  with  the  agreement  that  the  defendant,  upon 
request  in  writing,  would  be  bound  to  prepare  a lease  for  the 
approval  of  plaintiff’s  counsel  unless  prepared  by  plaintiff’s 
counsel ; it  does  not  say  the  plaintiff  was  to  prepare  the  lease, 
and  the  question  is,  whether  he  was  bound  to  request  one  on 
or  before  the  1st  of  October,  1852.  The  plaintiff  might  have 
requested  such  lease  immediately  after  the  execution  of  the 
agreement;  and  had  it  been  so  executed  on  the  12th  of  July, 
or  if  it  was  in  fact  executed  on  the  *21st  or  any  other  day 
prior  to  the  first  day  of  October,  and  the  lease  been  demanded 
immediately,  the  defendant  would  have  been  bound  forthwith 
to  grant  and  execute  such  a lease  as  plaintiff’s  counsel  should 
prepare  or  approve,  unless  the  agreement  gave  him  until  the 
1st  of  October  to  do  so  ; if  it  did  not,  it  would  follow  that  a 
lease  might  have  been  required,  and  have  preceded  the  1st 
day  of  October  and  plaintiff’s  right  to  the  staves,  &c. — Heard, 
assignee,  &c.,  v.  Wadham  (1  East,  619,  Carth.  124),  Steward 
v.  Willcock  (5  East  198).  And,  at  all  events  (especially 
considering  that  each  is  bound  to  the  other  in  a penalty  of 
fifty  pounds),  the  defendant,  if  not  himself  bound  to  call  on 
the  plaintiff  to  name  his  counsel  and  to  be  ready  with  the 
lease  prepared  or  executed  by  him  by  the  1st  day  of  October 
was  not  entitled  to  rely  upon  the  plaintiff’s  not  making  a 
request  in  writing  as  entirely  exonerating  him  from  doing 
anything  under  the  agreement. 

The  plaintiff  did  not  agree  to  make  a request  in  writing  at 
any  specific  time  ; and  what  he  should  do  to  entitle  himself  to 
sue  for  a breach  of  that  part  of  the  agreement  is  not  now  the 
question.  What  he  did  agree  to  do  was  to  furnish  the  secu- 
rities named  for  the  due  performance  of  the  agreement  on  his 
part ; and  he  avers  that  he  was  ready  and  willing,  within  a 
reasonable  time  after  the  execution  of  the  agreement,  and 
from  thence  until  and  after  the  15th  of  November,  and  hitherto 


LEONARD  V.  WALL. 


19 


hath  been  ready  and  willing,  to  furnish  the  said  J ames  Laing 
and  Daniel  Leonard  securities  for  the  due  performance  of  the 
said  agreement  by  him.  He  does  not  aver  notice  thereof  to 
defendant,  nor  is  it  made  a ground  of  special  demurrer  that 
he  has  ommitted  to  do  so. 

The  defendant,  in  effect,  agrees,  under  a penalty  of  fifty 
pounds,  on  or  before  the  first  of  October,  1852,  to  grant  and 
execute  to  plaintiff  a lease,  to  be  prepared  or  approved  of  by 
his  (plaintiff’s)  counsel,  upon  request  made  to  defendant  in 
writing  under  the  plaintiff’s  hand  for  that  purpose.  I am 
disposed  to  think  that  when  plaintiff  so  requested  he  would  be 
bound  to  name  his  counsel  to  approve  or  to  tender  a lease 
prepared  by  him,  and  that  defendant  was  entitled  to  know 
whether  the  plaintiff  intended  to  prepare  a lease,  or  only  to 
name  the  counsel  to  approve  of  one  prepared  by  defendant ; 
and  of  course  preparation  would  include  approval  of  the  lease. 

Had  the  agreement  been  executed  on  the  day  of  its  date, 
and  the  plaintiff  furnished  the  securities  at  the  day  therein 
mentioned,  and  yet  failed  to  request  a lease,  &c.,  before  the 
1st  of  October,  I do  not  see  that  defendant  would  have  been 
excused  from  delivering  the  staves,  &c.  He  knew  he  was 
bound  to  be  ready  with  them  on  the  days  specified,  and  might 
probably  have  made  the  acceptance  of  a lease  conditional  by 
taking  the  initiative ; but  that  he  does  not  allege.  Nor  do  I 
see  that  defendant  could  maintain  against  the  plaintiff  an 
action  of  covenant,  or  for  the  penalty,  for  not  having  made 
the  request  in  writing  on  or  before  the  1st  of  October. 

So  far  as  the  agreement  goes,  it  seems  to  me  one  of  those 
cases  in  which  either  party  wishing  to  proceed  might  take  the 
first  step,  and  hasten  the  other — that  is,  the  plaintiff  by  re- 
questing, or  the  defendant  by  tendering  a lease,  or  calling  on 
the  plaintiff  to  name  his  counsel  to  approve  of  one  without 
request.  My  present  opinion  is,  that  the  clause  respecting  se- 
curity was  not  void  mfofo,  nor  to  be  regarded  as  abandoned ; but 
that  on  general  demurrer,  and  in  relation  to  the  breach  as- 
signed, the  plaintiff  has  sufficiently  shewn  readiness,  &c.,  to 
furnish  the  same,  and  that  the  first  count  is  good. 

As  to  the  second  count,  the  agreement  as  set  out  on  oyer, 
whereby  it  becomes  part  of  the  declaration,  varies  from  the 
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day  laid  in  that  count  as  the  day  on  which  it  was  made, 
without  anything  to  explain  the  variance.  There  is  nothing 
stated  in  that  count  to  shew  that  the  agreement  therein 
declared  on  was  not  in  fact  executed  on  the  day  it  bears  date, 
or  that  it  was  executed  after  the  day  appointed  for  furnishing 
the  securities.  And  the  date  on  oyer  does  not  correspond 
with  the  day  stated  in  the  declaration.  Its  being  laid  under  a 
videlicet  does  not  obviate  the  objection;  for  the  day  laid 
imports  the  day  of  the  date,  and  when  exhibited  on  oyer  the 
real  date  does  not  correspond  ; and  if  identity  was  neverthe- 
less to  be  presumed,  the  presumption  must  be  that  the  agree- 
ment was  sealed  and  delivered  on  the  12th  of  July  ; and  that 
day  was  prior  to  the  time  appointed  for  the  plaintiff’s  giving 
security  for  the  performance  of  the  agreement  on  his  part. 
Such  day  preceding  the  periods  appointed  for  delivering  the 
staves,  8fc.,  the.  furnishing  the  securities  formed  a condition 
precedent,  and  performance  thereof  ought  to  have  been 
averred  or  excused.  If  not  a condition  precedent,  it  certainly 
was  one  concurrent ; and  the  furnishing  securities  on  the  one 
hand,  and  the  delivery  of  the  staves  on  the  other,  being 
dependent,  readiness  and  willingness  on  the  plaintiff ’s  part 
ought  to  have  been  averred ; and  not  being  alleged,  I think 
this  count  must  be  bad  on  general  demurrer. 

It  appears  to  me  the  pleas  demurred  to  are  all  bad.  The 
second  plea  treats  a request  in  writing  under  the  hand  of  the 
plaintiff,  calling  on  the  defendant  to  grant  and  execute  a lease, 
or  the  tender  of  a lease,  for  execution,  or  the  making  thereof 
by  the  defendant,  as  a condition  precedent  to  or  concurrent 
with  the  defendant’s  obligation  to  deliver,  or  the  plaintiff ’s 
right  to  demand  the  staves,  &c.,  mentioned  in  the  declaration 
on  the  1st  of  October  and  15th  of  November  respectively; 
whereas  I do  not  think  such  the  correct  construction  of  the 
agreement. 

A lease  might  have  been  demanded  before  either  of  those 
days;  and  if  no  lease  was  executed  by  the  defendant,  as 
alleged  in  the  last  allegation  of  the  plea,  .it  was  his  own  fault. 
Though  not  incumbent  upon  him  to  have  done  so  without 
being  requested  in  writing,  he  might  have  prepared  and  ten- 
dered one  for  approval,  and  if  approved,  have  executed  it. 
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He  does  not  state  that  the  plaintiff  refused  to  name  his 
counsel  to  approve,  or  prevented  or  discharged  the  defendant 
from  granting  a lease. 

As  to  the  first  and  second  branches  of  the  plea,  the  plain- 
tiff does  not  bring  this  action  for,  nor  complain  of,  the  non- 
execution of  a lease  as  constituting  a breach  of  contract  on 
defendant’s  part ; and  if  a request  in  writing  was  a condition 
precedent  on  the  plaintiff’s  part  to  entitle  him  to  bring  the 
present  action,  the  first  count  of  the  declaration  would  be  bad, 
for  he  neither  avers  nor  excuses  it;  and  I have  already  said 
I do  not  consider  it  bad  on  that  ground. 

In  strictness,  the  plaintiff’s  covenants  and  agreements,  and 
not  their  performance,  constitute  the  consideration  for  the 
defendant’s  covenants.  The  lease  and  the  rents  to  be  reserved 
therein  were  prospective.  The  defendant  bound  himself  to 
execute  a lease  on  or  before  the  1st  of  October,  1852,  upon 
the  request  in  writing  of  the  plaintiff,  whose  counsel  was  to 
prepare  or  approve  of  the  instrument.  It  might  be  requested 
before  that  day.  Whether  the  defendant  would  be  entitled 
to  delay  the  execution  until  the  1st  of  October  arrived,  is  a 
question  not  now  to  be  considered.  If  the  plaintiff  failed  to 
make  the  request  on  or  before  that  day,  it  may  be  that  time 
was  so  far  of  the  essence  of  the  contract  at  law  that  he  could 
not  maintain  an  action  of  covenant  against  the  defendant 
for  refusing  to  execute  a lease  afterwards.  But  consistently 
with  this,  the  defendant,  if  eager  to  proceed,  might  have 
tendered  such  a lease  at  the  day  as  he  considered  himself 
bound  to  grant,  and  entitled  to  call  upon  the  plaintiff  to 
accept.  If  not,  and  if  discharged  by  the  plaintiff’s  laches 
from  granting  a lease,  I do  not  think  it  a good  defence  to 
another,  and  what  I consider  an  independent  branch  of  the 
defendant’s  agreement — to  deliver  the  staves,  &c.,  which  he 
was  bound  to  be  in  readiness  to  do,  on  the  1st  of  October  and 
15th  of  November,  but  which  he  does  not  say  he  was  pre- 
pared to  deliver,  excusing  his  non-readiness  by  alleging  the 
plaintiff’s  failure  to  request  or  tender,  and  his  own  omission 
or  neglect  to  grant  or  execute  a lease. 

If  the  defendant  was  not  ready  with  the  staves,  to  what 
purpose  should  the  plaintiff  be  bound  to  tender  a lease  to 
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entitle  him  to  demand  or  receive  what  the  defendant  does  not 
shew  himself  in  a situation  to  have  performed,  and  to  which 
the  plaintiff  was  entitled,  although  he  might  have  waived  or 
declined  or  neglected  calling  for  a lease  before  or  on  the  1st 
of  October.  It  may  be  said  that  readiness  on  the  defend- 
ant’s part  was  not  necessary  to  be  averred,  because  admitting 
that  he  was  not  ready,  his  defence  is,  that  the  plaintiff  fails 
to  shew  performance  of  that  on  his  part  which  was  a condition 
precedent  or  concurrent,  without  which  he  could  not  call  upon 
the  defendant  to  perform  his  part  of  the  agreement.  If 
strictly  conditional,  it  might  be  so ; still  the  defendant  is  by 
this  plea  excusing  the  non-performance  complained  of  by  the 
plaintiff,  by  alleging  the  omission  of  the  plaintiff  to  call  for, 
and  of  himself  to  grant  a lease.  If  the  defendant  was  not 
bound  to  grant  it  without  a written  request  and  the  tender  of 
a lease  for  execution,  and  it  was  in  the  plaintiff’s  discretion 
to  make  the  request  at  his  pleasure,  or  to  delay  it  indefinitely, 
his  omission  to  make  such  request  on  or  before  the  1st  of 
October  or  15th  of  November,  1852,  would  not  amount  to  a 
discharge  of  the  defendant  from  delivering  the  staves  on 
those  days  respectively. 

Could  the  defendant  after  the  1st  of  October  have  main- 
tained an  action  against  the  plaintiff  for  not  having  requested 
or  tendered  a lease  for  execution,  without  alleging  readiness 
to  perform  all  he  undertook  to  perform  on  that  day,  or 
alleging  by  way  of  special  damage  readiness  to  deliver  the 
staves,  &c.,  without  adding  an  offer  thereof,  or  alleging  a 
refusal  by  the  plaintiff  to  accept  them  ? I am  disposed  to 
think  that  in  that  case  and  in  this  his  statement  is  incomplete, 
without  averring  his  own  readiness  or  offer,  and  shewing  a 
failure  on  the  plaintiff’s  part  to  accept  a lease,  or  to  secure 
or  pay  for  the  staves,  so  as  to  shift  the  first  breach  upon  the 
plaintiff,  and  to  justify  the  defendant  in  withholding  perform- 
ance on  his  own.  The  best  opinion  I can  form  therefore,  is, 
that  the  matter  set  forth  as  a defence  in  this  plea  does  not 
shew  failure  in  the  plaintiff  to  perform  that  which  was  a 
condition  precedent  or  concurrent  on  his  part. 

The  third  plea  is  bad,  for  concluding  to  the  country  after 
denying  facts  not  alleged  by  the  plaintiff.  The  plaintiff 
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asserts  that  he  was  ready  and  willing  to  furnish  the  sureties 
named.  The  defendant  pleads  that  he  did  not  furnish  them, 
and  then  concludes  to  the  country.  A distinct  issue  is  not 
raised  by  this  mode  of  traverse. 

If,  owing  to  the  delivery  of  the  agreement  after  the  20th 
of  July,  the  words  ei  on  or  before  the  20th  of  July,  1852,” 
are  to  be  rejected  as  inapplicable,  leaving  it  a mere  agree- 
ment to  furnish  such  security  in  a reasonable  time,  and  at  all 
events  concurrently  with  the  delivery  of  the  staves,  &c.,  the 
plaintiff  alleges  his  readiness  and  willingness  to  furnish  the 
security,  and  the  defendant’s  neglect  and  refusal  to  deliver  the 
staves,  &c.  The  defendant  does  not  aver  that  he  was  ready 
on  his  part,  or  that  the  plaintiff  was  not  ready  and  willing 
as  he  alleged ; but  avers  that  the  plaintiff  did  not  secure  him, 
as  provided  for  by  the  agreement;  concluding  to  the  country — 
Boyd  v.  Lett  (1  C.  B.  222),  Giles  v.  Giles  (9  Q.  B.  164), 
Wallis  v.  Warren  (4  Ex.  R.  361),  Spartali  v.  Benecke  (10  C.  B. 
212),  The  Great  North  of  England  Railway  Co.  v.  Harrison 
(12  C.  B.  576),  Bonzi  v.  Stewart  (7  M.  & G.  757),  Poole  v. 
Hill  (6  M.  & W.  837),  De  Medina  v.  Norman  (9  M.  &W.  821). 

I do  not  see,  if  plaintiff  was  ready  and  willing  to  furnish 
the  security,  that  he  was  bound  to  do  more — that  is,  actually 
to  furnish  or  give  it  (and  no  special  mode  of  doing  so  is  provi- 
ded for)  if  the  defendant  was  not  ready  and  willing  onhis  part. 
If  the  plaintiff  was  ready  and  willing  to  furnish  the  two  persons 
named  to  join  him  in  securing  payment,  he  furnished  them, 
so  far  as  respected  the  staves  to  be  delivered  in  October  and 
November,  1852.  If  the  defendant  knew  it,  they  might  all 
three  have  joined  in  promissory  notes  payable  to  the  defend- 
ant in  three,  six,  nine,  and  twelve  months.  Consistently 
with  this  plea,  a lease  may  have  been  executed,  and  then  de- 
fault in  giving  the  securities  would  have  gone  to  a part  only, 
and  not  to  the  whole  consideration  on  either  side ; and  for 
that  reason  would  be  insufficient  to  bar  the  plaintiff’s  action. 

The  fourth  plea  seems  to  be  the  second  and  third  united, 
and  bad  for  duplicity — Wright  v.  'Watts  (3  Q.  B.  89).  If 
bound  at  all,  the  plaintiff  was  not  bound  to  furnish  the  secu- 
rities at  any  time  before  the  time  appointed  for  the  delivery 
of  the  staves,  &c.  He  alleges  readiness,  &c.,  within  a reason- 
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able  time  after  the  agreement  and  at  the  days.  The  defendant 
does  not  deny  such  readiness  within  a reasonable  time,  unless 
argumentatively,  and  if  ready  at  the  day  it  would  be  sufficient 

The  plea  alleges — first,  that  no  lease  was  tendered  for 
execution  ; second,  that  no  lease  was  made  by  the  defendant, 
nor  the  premises  demised  to  or  vested  in  the  defendant 
(meaning  plaintiff ),  &c. ; third,  that  the  plaintiff  did  not  at 
any  time  before  the  time  appointed,  &c.,  furnish,  &c.  Con- 
sistently with  all  this,  the  plaintiff  may  have  been  ready  to 
furnish  the  security  and  accept  delivery,  and  the  defendant 
may  have  refused  to  execute  a lease  or  to  deliver  the  staves 
&c.  He  does  not  allege  his  readiness  or  willingness  to  do 
either. 

I have  said  I did  not  consider  the'written  request  or  tender 
of,  or  the  making  of  a lease,  a condition  precedent  or  concur- 
rent ; and  if  not,  the  plea  is  bad  ; and  if  the  clause  respecting 
security  is  not  void  or  abandoned,  I do  not  consider  it  more 
than  a concurrent  act,  and  that  readiness  and  willingness  is 
sufficient  to  have  been  averred  by  the  plaintiff. 

I have  tried  to  test  the  first  count,  and  the  pleas  thereto, 
by  supposing  the  defendant  to  have  tendered  the  staves  at  the 
days,  and  demanded  security  and  payment  according  to  the 
agreement,  and  the  plaintiff  to  have  refused  them  because  no 
lease  had  been  executed  or  a term  created,  and  the  defendant 
suing  for  breach  of  contract  on  that  ground,  and  admitting 
that  no  demise  had  been  made,  either  because  the  plaintiff  had 
not  demanded  a lease,  &c.,  or  because  the  defendant  had 
refused  to  execute  one,  and  asking  whether  in  such  circum- 
stances the  defendant  could  have  maintained  the  action.  The 
objection  on  the  plaintiff’s  part  would  then  be,  that  a demise 
to  him  was  a condition  precedent  or  concurrent, without  which 
he  was  not  bound  to  accept  or  pay  for  the  staves,  &c.,  his 
contract  therefor  having  been  made  with  a view  to  his  becom- 
ing tenant  of  the  cooper’s-shop,  &c.,  for  a term  of  years,  and 
without  which  the  materials  bargained  for  would  not  be  of  the 
same  value  to  him,  and  that  to  be  obliged  to  take  them  without 
a lease  would  be  contrary  to  the  intention  of  the  parties. 

Assuming  that  the  plaintiff  had  in  the  meantime  given 
s :curity  for  performance  of  the  agreement  on  his  part,  or  that 
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it  had  been  waived  or  abandoned,  or  only  demanded  concur- 
rently by  the  defendant,  I should  think  the  defendant  might 
maintain  such  action  unless  the  plaintiff  had  previously 
demanded  and  tendered  a lease  for  execution.  If  he  had 
done  so,  and  the  defendant  had  refused  to  execute  it,  the 
plaintiff  might  perhaps  say  the  lease  was  the  primary  object 
of  the  agreement,  and  that  the  defendant  having  failed  in  the 
substantial  part,  the  plaintiff  was  not  bound  to  perform  subor- 
dinate parts.  Reversing  the  parties  (which  is  the  present 
case),  the  same  reasoning  may  not  apply  in  the  absence  of 
any  step  towards  performance  on  the  defendant’s  part.  If  it 
did  equally  well  apply,  still  I should  haveMto  say  that  the 
agreement  seems  to  me  to  have  made  the  delivery  of  the 
staves,  &c.  in  October  and  November,  separate  from  the  lease. 
That  part  of  the  agreement  was  not,  like  the  residue,  to  be 
incorporated  in  the  lease.  If  it  was,  it  would  have  been 
rendered  dependent  upon  such  a lease  ; but  the  isolated  way 
in  which  it  is  introduced  seems  to  detach  it  therefrom  and 
render  it  a substantive,  independent  clause  in  the  agreement 
on  both  sides,  and  not  going  to  the  whole  consideration  on 
either ; and  therefore  that  the  plaintiff  having  given,  or  being 
ready  and  willing  to  give,  security  for  due  performance  on 
his  part,  became  entitled  to  demand  delivery  of  the  staves  on 
the  defendant’s  part.  Everything  was  to  be  incorporated  in 
the  lease  except  the  furnishing  securities  on  the  plaintiff’s 
part,  which  went  to  the  whole  consideration  on  the  defendant’s 
part,  (and  to  furnish  which  readiness  is  averred),  and  the 
delivery  of  the  staves  &c.,  in  October  and  November,  1852, 
on  the  defendant’s  part,  but  which  went  to  a part  only  of  the 
consideration  on  both  sides ; under  which  circumstances  the 
cases  appear  to  establish  that  it  formed  an  independent  clause 
in  the  agreement. 

I have  felt  much  difficulty  in  the  case ; but  the  best  opinion 
I can  form  is,  that  judgment  should  be  for  the  plaintiff  as  to 
the  first  count  and  on  the  demurrer  to  all  the  pleas  to  both 
counts,  and  for  the  defendant  on  the  second  count. 

McLean,  J. — The  first  part  of  the  agreement  declare  d upon 
relates  to  the  leasing  of  certain  premises  on  the  defendant  to 
D V.,  U.  C.  C.  P. 
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the  plaintiff,  and  the  terms  and  conditions  of  the  lease.  The 
defendant  hound  himself  to  grant  and  execute  a lease  on  or 
before  the  1st  day  of  October,  1852,  to  be  prepared  or 
approved  by  the  counsel  of  plaintiff,  upon  request  made  to 
him  in  writing  under  the  hand  of  the  plaintiff  for  that  purpose , 
and  the  lease  was  to  contain  certain  stipulations  as  to  rent, 
&c.,  to  be  kept  by  the  plaintiff ; but  there  is  no  obligation  in 
the  agreement  resting  on  the  plaintiff  to  make  a request  in 
writing,  or  to  accept  a lease  if  made  to  him  without  such 
request.  But  even  if  there  were,  that  portion  of  the  agree- 
ment is  wholly  distinct  from  and  resting  on  a distinct  consid- 
eration from  the  subsequent  part,  which  relates  to  the  delivery 
of  certain  machine  staves,  heading,  and  hoops  by  the  defend- 
ant to  the  plaintiff.  It  may  have  been  in  the  contemplation 
of  the  parties  that  the  renting  of  the  cooper’s-shop  and 
premises  should  precede  the  delivery  of  the  staves  and  other 
materials  to  be  used  therein ; but  the  taking  of  a lease  by  the 
plaintiff  is  a matter  which,  from  the  terms  of  the  agreement, 
appears  to  have  been  optional  with  him.  By  making  a 
request  in  writing,  and  furnishing  the  securities  specified,  the 
plaintiff  could  compel  the  defendant  to  execute  a lease ; but 
there  is  no  stipulation  or  covenant  on  the  part  of  plaintiff  to 
make  such  request,  or  to  take  a lease  if  executed.  There  is, 
however,  in  the  agreement  a covenant  to  deliver  to  the  plain- 
tiff, at  the  premises  specified,  the  quantities  of  staves,  heading, 
and  hoops,  for  the  non-delivery  of  which  the  action  is  brought  ; 
and  the  promise  and  undertaking  to  deliver  are  not  contingent 
or  dependent  upon  the  taking  of  the  lease.  No  stipulation 
was  to  be  contained  in  the  lease  as  to  the  delivery  of  the 
staves  &c.,  in  question ; but  it  was  to  contain  a covenant  on 
the  part  of  defendent  to  deliver  to  the  plaintiff,  not  at  the 
premises  intended  to  be  leased,  but  at  defendant’s  factory  in 
Oshawa,  certain  other  staves,  at  different  periods  during  the 
years  1853  and  1854.  The  plaintiff,  having  no  lease  and  no 
covenant,  cannot  enforce  the  delivery  of  the  last  mentioned 
staves,  and  perhaps  in  equity  he  ought  not  to  claim  damages 
for  the  non-delivery  of  the  staves  &c.,  to  be  delivered  in 
October  and  November  at  the  premises  agreed  to  be  leased  to 
him  on  his  request ; but  the  taking  of  the  lease  being  optional 
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on  his  part,  and  not  a condition  precedent  to  the  delivery  of 
the  staves  stipulated  for  in  the  agreement,  we  cannot  hold  that 
his  action  is  not  sustainable  on  the  grounds  urged  by  the 
defendants.  Another  ground  of  objection  is,  that  the  declara- 
tion affects  to  treat  the  delivery  of  the  staves  as  wholly 
independent  of  the  giving  of  any  lease,  or  the  giving  of  any 
security.  The  plaintiff  bound  himself  to  furnish  particular 
individuals  on  or  before  the  twentieth  day  of  July,  1852,  as 
securities  to  the  plaintiff  for  the  due  performance  of  the 
agreement ; and  it  was  no  doubt  intended  that  the  security 
should  be  for  all  that  the  plaintiff  would  be  bound  to  do  under 
the  agreement,  including  all  the  stipulations  as  to  payment 
of  rent  and  keeping  the  premises  in  repair,  as  well  as  the 
payment  for  the  staves  to  be  delivered,  under  the  covenant 
to  be  inserted  in  the  lease,  during  the  years  1853  and  1854. 
The  security  was  to  have  been  given  on  or  before  the  20th 
day  of  July,  1852  ; and  had  the  agreement  been  executed  in 
due  time,  the  giving  of  the  security  within  the  time  mentioned 
would  undoubtedly  be  a condition  precedent.  But^jt  is 
alleged  in  the  declaration,  and  not  denied  on  the  pleadings, 
that  the  agreement  was  not  executed  till  after  the  20th  day 
of  July,  1852 ; and  if  so,  then  it  was  impossible  for  defendant 
to  fulfil  that  part  of  the  agreement  which  related  to  the  giving 
security  by  that  particular  day.  The  defendant  must  have 
been  aware  at  the  time  of  the  execution  of  the  agreement 
that  the  giving  security  had  become  impossible;  anditappears 
to  me  that  under  such  circumstances  his  acceptance  of  the 
agreement  amounted  to  a waiver  of  the  stipulation  to  give 
. such  security.  In  the  case  of  Hall  v.  Cazenove  (4  East,  477), 
Lord  Ellenborough,  in  delivering  judgment,  says,  “When  the 
deed  was  executed  or  concluded  by  the  delivery,  the  stipula- 
tion, which  was  not  impossible  in  its  nature  when  the  deed 
was  first  framed,  had  become  impossible  from  the  time  having 
passed ; the  stipulation  had  therefore  then  become  wholly 
nugatory,  and  cannot  be  understood  as  having  formed  any 
part  of  the  contract  between  the  parties  without  imputing  to 
them  the  most  manifest  absurdity.  Then  the  rest  of  the  con- 
tract may  take  effect  which  was  prospective  at  the  time  when 
the  deed  was  concluded.”  Then  if  that  be  correct — and  it 
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appears  to  me  to  be  so — all  the  stipulations  contained  in  the 
agreement,  except  that  relating  to  the  giving  of  security,  re- 
mained in  full  force,  and  the  plaintiff  had  a right  to  sustain 
an  action  for  the  breach  of  any  part  which  the  defendant  was 
bound  to  perform. 

The  pleas  of  the  defendant,  setting  up  as  a defence  the 
taking  of  a lease  and  the  giving  of  security  by  the  plaintiff  as 
conditions  precedent,  when  in  fact  the  latter  had  become 
impossible  when  the  agreement  was  executed,  and  the  former 
was  wholly  optional  with  the  plaintiff,  appear  to  me  to  be 
incapable  of  being  sustained.  Had  it  been  incumbent  on 
plaintiff  to  furnish  the  security  mentioned  in  the  agreement 
within  a reasonable  time  after  the  agreement  was  executed, 
the  plaintiff  alleges  that  he  was  ready  and  willing  to  furnish 
it ; and  that  allegation  is  not  denied  by  the  defendant,  nor  is 
there  any  objection  to  the  declaration  on  the  ground  that  there 
is  no  averment  of  notice  to  the  defendant  of  such  readiness 
and  willingness,  or  that  such  security  was  offered.  But  if  it 
were  ^therwise,  I do  not  know  that  it  could  make  any  differ- 
ence, if  it  is  to  be  considered  that  the  plaintiff  was  released 
from  any  necessity  to  give  the  security  by  the  defendant’s 
execution  of  the  agreement  after  the  time  had  elapsed  for  the 
giving  of  such  security.  It  appears  to  me  that  all  that  is 
now  vital  in  the  agreement  is  that  part  which  relates  to  the 
staves,  &c.,  specified  in  it  to  be  delivered  in  October  and 
November,  1852 ; that  the  covenant  to  deliver  these  is  an 
independent  covenant ; and  that  the  first  count  of  the  decla- 
ration is  good.  The  second  count,  stating  an  agreement 
different  from  that  set  out  on  oyer,  appears  to  be  bad,  and  I 
think  the  pleas  also  bad  in  law.  Judgment,  therefore,  must 
be  for  plaintiff  on  demurrer  to  the  pleas,  and  for  defendant 
on  general  demurrer  to  the  second  count. 


Richards,  J.,  concurred. 
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Ross  et  al.  y.  Farewell  et  al. 

Bail — Liability  of. 

Defendants  being  bail  of  H.  to  the  limits  of  the  gaol  of  the  (then)  United 
Counties  of  York,  Ontario  and  Peel;  the  County  of  Ontario,  in  which  the 
debtor  H.  resided,  being  separated  by  proclamation  from  the  other  two 
counties  after  the  recognizance  was  entered  into,  and  he  having  continued 
to  reside  in  the  County  of  Ontario  after  its  separation  from  the  other  two: 
in  an  action  of  debt  on  the  recognizance. 

Held,  that  defendants  were  liable  as  for  a breach  of  the  recognizance  ; that 
the  limits  of  the  gaol  of  the  United  Counties  of  Y ork,  Ontario  and  Peel 
mean  the  limits  for  the  time  being,  and  that  when  Ontario  was  separated 
they  became  the  limits  of  the  gaol  of  the  two  remaining  counties. 

Writ  issued  10th  of  May,  1854.  Venue — United  Counties 

of  York  and  Peel.  Debt,  on  recognizance  of  bail  to  the  limits. 

Declaration  states  that  on  the  28th  of  November,  1853, 
the  plaintiffs,  in  the  Court  of  Common  Pleas,  recovered 
against  Prosper  Armstrong  Hurd  £1081  35.,  in  an  action 
of  assumpsit,  for  damages  and  costs,  upon  which  a writ  of 
Capias  ad  satisfaciendum  issued  on  the  same  day  to  the 
sheriff  of  the  United  Counties  of  York,  Ontario  and  Peel, 
endorsed  for  £1062  195.  8 d.  damages,  and  £18  35.  M.  costs, 
with  interest,  &c.,  which  C’a.  Sa.  was  delivered  to  W.  B.  Jarvis, 
then  being  sheriff  of  the  said  united  counties,  and  now  of 
the  Counties  of  York  and  Peel,  who  arrested  the  said  Prosper 
Armstrong  Hurd  thereunder ; and  thereafter,  to  wit,  on  the 
2nd  of  December,  1853,  at  Oshawa,  in  the  County  of  Ontario, 
one  of  the  said  united  counties,  the  said  Prosper  A.  Hurd 
came  by  his  attorney,  and  defendants  in  person,  before 
Gavin  Burns,  a commissioner  duly  authorized,  &c.,  and 
thereupon  said  Prosper  A.  Hurd  was  delivered  to  the  defend- 
ants, and  the  defendants  then  and  there  became  pledge  and 
bail  for  him,  and  did  jointly  and  severally  undertake  that  he> 
said  Prosper  A.  Hurd,  should  remain  and  abide  at  the  suit  of 
plaintiffs,  within  the  limits  of  the  gaol  for  the  United  Counties 
of  York,  Ontario  and  Peel,  and  not  depart  therefrom  unless 
released  therefrom  by  due  course  of  law ; and  that  the  said 
Prosper  A.  Hurd  should  and  would  well  and  truly  obey  all 
notices,  orders  and  rules  of  court  touching  and  concerning 
him  the  said  Prosper  A.  Hurd,  remaining  or  continuing  upon 
the  said  limits,  or  being  remanded  or  ordered  to  close  custody 
therefrom ; and  in  the  event  of  his  faling  in  any  particular, 
that  they  would  repay  such  sum  of  money,  costs,  sheriff’s 
charges,  fees  and  poundage,  as  the  said  Prosper  A.  Hurd  was 
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liable  to  pay  upon  and  by  virtue  of  the  said  writ ; that  the 
defendants  thereupon  justified  by  affidavits,  &c.,  and  after- 
wards, to  wit,  on  the  3rd  of  December,  1853,  the  said  recog- 
nizance was  duly  allowed  by  Draper , J.,  in  Chambers, 
and  was  on  the  same  day  filed  in  the  office  of  the  Clerk  of 
the  Crown  at  Toronto,  and  notice  thereof  given  to  the  plain- 
tiffs, and  the  said  recognizance  was  enrolled  of  record,  as  by 
the  record  appears,  &c.,  and  said  Prosper  A.  Hurd  was  duly 
admitted  to  the  limits  of  the  said  gaol,  in  pursuance  of  said 
recognizance  and  of  the  statute ; yet  that  afterwards  he  did 
not  remain  and  abide  at  the  suit  of  the  plaintiffs  within  the 
limits  of  the  said  gaol,  but  departed  therefrom  without  hav- 
ing been  released  therefrom  by  due  course  of  law,  and  the 
defendants  did  not  pay,  &c.;  whereby,  &c.  yet,  &c. 

Pleas . — First,  That  no  Ga.  Sa.  issued  against  said  Prosper 
A.  Hurd,  &c.;  concluding  to  the  country.  Second,  That  the 
said  Prosper  A.  Hurd  did  remain  and  abide  at  the  suit  of  the 
plaintiffs  within  the  said  limits,  and  did  not  depart  therefrom; 
to  the  country.  Third  plea  states  that  at  the  time  said  Prosper 
A.  Hurd  was  arrested  and  admitted  to  the  said  limits  he 
resided  in  the  said  County  of  Ontario,  within  the  said  limits, 
and  continued  to  reside  there  until  the  said  County  of  Ontario 
was  set  apart  as  a separate  county  by  proclamation,  on  the 
1st  of  January,  1854,  issued  at  Quebec,  under  and  by  virtue 
of  which  proclamation  the  said  County  of  Ontario,  in  the 
which  said  Prosper  A.  Hurd  then  resided,  ceased  to  form  part 
of  the  said  limits  and  became  a county  of  itself,  and  that  said 
Prosper  A.  Hurd  hath  ever  since  continued  to  abide  within 
the  limits  of  the  said  County  of  Ontario,  and  hath  never 
departed  therefrom,  nor  was  at  any  time  required  by  plaintiffs 
to  abide  within  the  limits  of  the  said  Counties  of  York  and 
Peel;  and  that,  save  as  aforesaid,  the  said  Prosper  A.  Hurd 
never  did  depart  from  the  said  limits  of  the  said  United 
Counties  of  York,  Ontario  and  Peel,  and  that  he  was  by 
means  of  premises  released  from  the  said  limits  of  the  said 
gaol  of  the  United  Counties  of  York,  Ontario  and  Peel  by 
due  course  of  law,  in  manner  aforesaid  : concluding  with  a 
verification. 

j Replication, — To  first  and  second  pleas,  similiters . To 
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third  plea,  that  said  Prosper  A.  Hurd  hath  not  continued  to 
abide  within  the  limits  of  the  said  County  of  Ontario,  as  in 
said  third  plea  alleged,  but  hath  departed  therefrom;  to  the 
country,  and  similiter. 

At  the  trial,  before  Barns , J. at  the  last  fall  assizes  for 
the  United  Counties  of  York  and  Peel,  the  plaintiffs  produced 
an  exemplification  of  the  Ca..Sa.,  also  the  Provincial  “Gazette” 
of  the  31st  December,  1853,  containing  the  proclamation  of 
that  date,  setting  off  the  County  of  Ontario,  and  it  was 
admitted  that  the  county  was  thereby  separated  on  the  31st 
of  December,  1853.  The  debtor,  Prosper  A.  Hurd,  was 
called  by  plaintiffs,  and  said  he  had  been  arrested  at  plaintiff’s 
suit,  and  gave  bail  to  the  limits ; that  he  resided  at  Prince 
Albert,  in  the  County  of  Ontario ; that  before  the  10th  of 
May,  1854,  he  had  frequently  been  in  Toronto  from  his  said 
place  of  residence,  and  after  the  1st  of  January,  1854,  but 
that  he  had  not  been  out  of  the  Counties  of  York  and  Ontario 
since  bailed  to  the  limits. 

A verdict  was  then  rendered  for  the  plaintiffs  for  £1146 
155.  lid.,  subject  to  the  opinion  of  the  court. 

In  the  following  term  (M.  T.  18  Vie.)  McDonald,  for 
plaintiffs,  obtained  a rule  on  defendants  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  plaintiffs  on  all  or  some 
of  the  issues,  or  why  the  postea  should  not  be  delivered  to 
them,  or  why  the  judgment  should  not  be  entered  for  the 
plaintiffs  for  £1146  155.  lid.  on  the  facts  appearing  in 
evidence,  &c.,  pursuant  to  leave  reserved. 

Dr.  Connor , Q.  C.,  and  Vankoughnet , Q.  C.,  shewed  cause ; 
they  referred  to  the  P.  S.  10  & 11  Vic.  ch.  15,  sec.  5 ; 3 Vic. 
ch.  5 ; 11  Geo.  IV.  ch.  3 ; 12  Vic.  ch.  78,  secs.  3 & 32 ; 4 
Wm.  IV.  ch.  10, secs.  2 & 3;  14  & 15  Vic.  ch.  5,  secs.  16  &;  12  ; 
and  contended  that  the  last  issue  was  an  immaterial  one,  and 
should  be  found  for  the  plaintiffs — that  it  turned  upon  the 
second  ; the  question  being  whether  the  limits  of  the  jail  being 
curtailed  by  the  proclamation  of  31st  December  the  debtor 
Hurd  was  bound  to  take  notice  thereof  and  to  conform  thereto 
by  residing  within  such  curtailed  limits — that  is,  within  the 
United  Counties  of  York  and  Peel,  and  contended, 

First,  That  the  liability  of  a surety  could  not  be  extended. 
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Second,  That  they  were  only  bound  to  a strict  adherence 
to  their  contract. 

Third,  That  the  range  allowed  the  debtor  could  be  cur- 
tailed by  construction,  being  against  the  march  of  legislation. 

Fourth,  That  if  the  limits  mentioned  in  the  recognizance 
ceased  by  operation  of  ] aw  the  defendants  were  discharged ; that 
the  legislature  by  being  silent  on  the  subject,  did  not  intend 
to  abridge  the  liberties  as  to  debtors  then  enjoying  the  limits 
of  several  united  counties  when  one  had  been  detached ; or 
if  a casus  omissus,  and  it  depended  upon  construction,  no 
such  effect  should  be  given  by  the  court ; that,  if  no  longer 
gaol  of  the  United  Counties  of  York,  Ontario  and  Peel, 
defendants  are  discharged,  it  being  impossible  for  a debtor  to 
remain  within  the  limits  of  such  gaol  if  there  be  no  such  gaol; 
or  if  the  old  limits  as  to  this  suit  continued,  there  was  no 
breach. 

That,  at  all  events,  the  position  of  the  defendants  being 
changed,  and  the  obligation  enhanced  by  the  curtailment  of 
the  limits,  they  were  discharged  by  law. 

Hagarty , Q.  Cl,  and  McDonald,  in  reply,  contended  the 
undertaking  is  not  that  the  debtor  should  remain  within  the 
limits  of  the  three  united  counties,  but  within  the  limits  of  a 
certain  gaol,  which  gaol  was  the  gaol  of  those  counties  until 
Ontario  was  detached,  when  it  became  the  gaol  of  the  remain- 
ing two,  and  its  limits  curtailed  accordingly  ; that  the  debtor^ 
in  legal  construction  and  effect,  was  only  bailed  to  the  limits 
of  that  gaol  for  the  time  being ; that  the  gaol  is  as  it  were 
the  point  or  focus  from  which  the  limits  are  to  be  determined 
at  any  given  time,  and  the  debtor  was  bound  to  remain  and 
be  within  them. — 12  Yic.  ch.  78,  secs.  5,  17,  18  & 32  ; 14  & 
15  Yic.  ch.  5,  sec.  12.  That  the  plaintiffs  were  clearly  entitled 
to  recover  on  the  first  and  third  issues ; and  the  question  under 
the  second  was,  whether  after  the  1st  of  January,  1854,  the 
debtor  Hurd  had  remained  within  or  had  departed  from  the 
curtailed  limits  ; that  it  was  clear  he  had,  after  the  proclama- 
tion, been  upon  and  within  such  curtailed  limits,  and  had 
departed  therefrom,  leaving  the  only  question  whether  he 
was,  after  the  1st  of  January,  entitled  to  the  limits  as  they 
were  at  the  time  he  was  allowed  the  liberty  thereof  as  he  had 
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been  before  that  day. — 23  Eng.  R.  365.  That  defendants 
knew  that  united  counties  might  be  separated  and  the  limits 
curtailed  when  they  became  bound;  that  it  is  the  same  gaol 
with  moveable  limits,  and  they  must  be  held  bound  to  have 
contracted  with  a view  to  the  contingency  that  happened? 
and  should  have  seen  that  the  debtor  conformed  to  the  change 
in  the  limits ; that  the  contract  is  not  varied,  extended  or 
abridged,  and  that  the  operations  of  the  act  of  Parliament 
can  make  no  difference  as  to  the  defendants’  obligations. — 
Macdonald  v.  Weeks,  3 U.  C.  Q.  B.  R.  441.  That  no  impossi- 
bility was  created;  that  the  debtor  might  have  withdrawn 
into  the  new  limits,  in  prospect  of  the  separation  of  Ontario, 
or  ought  to  have  done  so  promptly  upon  the  knowledge  of 
such  separation  being  published,  instead  of  which  he  went 
backwards  and  forwards  to  and  from  Toronto  afterwards. 
That  the  breach  is  worded  in  general  terms ; that  the  debtor 
left  the  limits  of  the  said  gaol;  that  the  consideration  was 
the  true  meaning  and  effect  of  defendants’  contract. — Barker 
v.  Hogson,  3 M.  & S.  267 ; Wilkins  v.  Tims,  U.  C.  Chan. 
Rep.  Com.  Dig.  Con.  D.  17 ; Co.  Lit.  206  (a). 

Macaulay,  C.  J. — The  possible  hardship  of  this  case  upon 
the  defendants  induced  me  at  first  to  suppose  that  on  some 
legal  and  sufficient  ground  or  other  they  must  be  found  not 
liable.  But  upon  consideration,  I am  unable  to  point  out 
what  I consider  such  sufficient  ground.  The  4 Wm.  IV.  ch. 
10,  sec.  3,  expressly  enacted  that  the  extension  of  gaol  limits 
thereby  established  or  authorized  to  be  established  should 
not  affect  or  make  void  any  securities  already  given  for  the 
enjoyment  of  the  then  existing  limits,  but  should  continue  in 
fact,  and  extend  the  said  newly  assigned  limits;  and  I do 
not  see  that  the  same  effect  ought  not  to  have  been  given  to 
them  by  judicial  construction  had  no  such  enactment  been 
made.  The  10  8z  11  Vic.  ch.  15,  restrains  the  privilege,  un- 
less a new  security  be  given  under  that  act. 

It  is  clear,  the  legislature  in  extending  the  limits,  did  not 
intend  to  discharge  all  existing  bail  and  to  compel  the  sheriff 
either  to  commit  the  parties  so  bailed  to  close  custody,  or 
take  the  risk  of  their  escaping  from  the  new  limits  while  he 
permitted  them  to  enjoy  the  same. 
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The  first  act  11  Geo.  IV.,  ch.  3,  authorises  the  sheriff  to 
grant  the  limits  without  being  liable  as  for  an  escape,  and  to 
take  bail;  therefore  the  limits  so  authorized  are  the  limits  of 
his  gaol,  which  limits  are  co-extensive  with  his  district,  county 
or  united  counties.  The  stat.  12  Vic.  ch.  78,  provided  for  the 
separation  of  united  counties  before  this  bail  was  entered  into 
the  defendants  therefore  knew  the  limits  were  liable  to  be 
curtailed  as  the  law  then  stood,  though  they  could  not  be  ex- 
tended. Their  undertaking  was  that  the  debtor  should  remain 
and  abide  within  the  limits  of  the  gaol,  &c.,  and  not  depart 
therefrom.  Now,  after  the  county  of  Ontario  was  detached, 
which  was  no  act  of  the  plaintiffs,  the  debtor,  in  fact,  not 
only  did  not  remain  and  abide  within  the  limits  of  the  gaol, 
but  did  depart  therefrom.  To  ascertain  the  limits  we  must 
first  ascertain  the  gaol  of  which  they  are  the  limits : that  gaol 
is  situate  in  the  county  of  York,  the  senior  of  the  united 
counties — it  is  then  the  limits  thereof  that  are  intended.  It 
is  contended  the  recognizance  means  the  limits  at  the  time  it 
was  acknowledged  and  not  for  the  time  being;  if  it  had  said 
the  debtor  should  remain  and  abide  within  the  limits  of  the 
(then) three  united  counties,  it  would  have  been  another  thing: 
then  the  limits  of  the  three  united  counties,  and  not  the  limits 
of  the  gaol  would  have  been  the  test;  but  it  is  not  so:  and  I 
think,  limits  of  the  gaol,  mean  of  the  particular  gaol  in  the 
city  of  Toronto,  &c.,  for  the  time  being,  seeing  that  they  were 
liable  to  vary.  It  was  not  impossible  for  the  bail  to  have 
watched  a proclamation  and  provided  against  the  change  by 
surrendering  their  debtor,  or  by  seeing  that  he  kept  within 
the  limits  when,  curtailed  ; the  debtor  was  in  their  custody 
and  power ; the  sheriff*  cannot  be  made  liable  as  for  an  escape, 
as  he  might  be  perhaps  if  the  defendants  were  discharged 
and  exonerated  by  reason  of  the  change. 

Whether  the  defendants  could  have  rendered  the  debtor 
within  eight  days  after  service  of  process,  or  within  a reason- 
able time  after  the  county  of  Ontario  was  detached  are  not 
questions  now  before  us ; they  certainly  might  have  done  so 
before  the  proclamation  issued,  though  it  did  not  afford  time 
to  have  done  so  between  its  issue  and  the  time  appointed  for 
the  separation,  and  I cannot  see  my  way  in  holding  that 
because  the  debtor  was  at  first  entitled  to  the  county  of 
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Ontario  as  being  within  the  limits  of  the  gaol,  that  therefore 
he  is  entitled  to  be  there  or  to  go  there  at  his  discretion  after 
it  was  separated  and  ceased  to  be  any  part  of  the  limits  of 
the  gaol  in  question.  The  effect  of  gaol  limits  is-  as  it  were 
to  extend  the  walls  of  the  prison,  and  in  that  point  of  view 
he  was  bound  to  abide  within  the  same  as  they  might  be  for 
the  time  being. 

Instead  of  a whole  county,  a single  township  or  part  of  one 
might  be  detached,  as  the  statutes  shew,  and  joined  to  other 
counties;  the  limits  of  the  gaol  of  which  they  formerly  formed 
part  would  be  so  far  abridged  and  the  township  so  detached, 
would  become  part  of  the  limits  of  the  gaol  of  the  county  or 
united  counties  to  which  it  was  transferred. 

McLean,  J.  and  Richards,  J.  concurred 

Rule  absolute. 


Croft  v.  The  Town  Council  of  Peterborough. 

Municipal  Corporation. 

The  defendants,  a municipal  corporation,  having  passed  a resolution  to 
authorize  the  raising  and  levelling  of  a street  within  their  jurisdiction, 
which  was  accordingly  done,  and  plaintiff’s  premises  overflowed  thereby. 
The  plaintiff  having  been  nonsuited  on  the  ground  that  the  defendants  were 
authorized  by  the  statute  to  do  wha  they  had  done,  the  Court  set  aside 
the  nonsuit  and  granted  a new  trial,  in  order  to  ascertain  whether  in  fact 
the  work  done  constituted  a repair  of  the  street  within  the  statute,  or 
exceeded  such  a repair,  to  the  injury  of  the  plaintiff’s  house  and  land. 
McLean,  J.,  dissentients. 

This  is  an  action  on  the  case  against  the  defendants  for 
wrongfully  raising  the  street  and  side- walk,  on  which  plain- 
tiff’s dwelling-house  and  shop  abutted,  several  feet  higher 
than  it  was  before;  by  means  whereof  his  said  house  was 
overflowed  with  water,  to  the  damage  of  his  business,  health,  &c. 

Fleas. — First,  Not  guilty  by  statute.  Second,  Not  guilty 
of  raising  the  street,  &e.,  by  statute.  Third,  Not  guilty  of 
raising  the  side-walk,  by  statute.  Fourth,  Plaintiff  not  pos- 
sessed. Fifth,  As  to  raising  the  street,  a special  justification 
that  defendants  were  a municipal  corporation  and  authorized 
so  to  do,  the  street  being  within  their  jurisdiction,  and  being 
below  the  proper  level  opposite  plaintiff’s  house,  whereupon 
it  became  defendants’  duty  to  raise  it,  and  they  did  so.  The 
plea  alleges  that  the  defendants  caused  it  to  be  done,  not 
saying  that  a by-law  was  passed  for  the  purpose. 
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Replications . — Similiter  to  first,  second,  third  and  fourth 
pleas.  To  sixth  plea — De  injuria;  that  defendants,  of  their 
own  wrong,  and  without  the  cause  alleged,  committed  the 
grievances,  &c. 

It  was  urged  at  the  trial,  before  McLean , J],  at  the  last 
Peterborough  assizes,  that  the  defendants  had  caused  the 
street  to  be  raised,  being  within  their  jurisdiction,  but  that 
the  work  was  only  authorized  by  a resolution  of  the  munici- 
pal council  of  the  town,  and  not  by  a by-law  under  the  seal 
of  the  corporation  ; wherefore  the  act  was  illegal,  and  de- 
fendants liable  as  wrong-doers  through  their  agents  and 
workmen. 

The  learned  judge  nonsuited  the  plaintiff,  with  leave  to 
move,  &c. 

In  the  following  term  (Trinity  Term,  1854),  Weller , for 
plaintiff,  obtained  a rule  on  the  defendants  to  shew  cause  why 
such  nonsuit  should  not  be  set  aside, — referring  to  Pro.  Stat- 
12  Vic.  ch.  81,  sec.  31,  No.  10,  and  secs.  60,  190,  192,  195  ; 
Brown  v.  The  Municipal  Council  of  Sarnia,  11  U.  C.  Q.  B.  It. 
87,  S.  C.  ib.  215;  Sutton  v.  Clarke,  6 Taunt.  29. 

Crooks , A.,  shewed  cause  during  the  same  term,  and  re- 
ferred to  the  peculiar  terms  of  the  declaration,  and  contend- 
ed the  defendants  had  no  authority  in  the  premises  without 
acting  through  the  medium  of  a by-law— 12.  Vic.  ch.  81,  sec. 
192;  Kirby  v.  The  Grand  River  Navigation  Co.  11  U.  C.  Q. 

B.  R.  331 : Young  v.  The  Grand  River  Navigation  Co.  12  U. 

C.  Q.  B.  R.  75;  16  Ju.  6 ; Grant  on  Cor.  sec.  78.  Moreover, 
that  defendants  could  not  be  made  liable  without  a by-law ; 
and  if  no  by-law,  that  the  remedy  should  be  against  the  per- 
sons who  did  that  which  caused  injury  to  plaintiff’s  close- 
14  & 15  Vic.  ch.  109  ; 16  Vic.  ch.  181,  sec.  33.  That  being 
treated  as  wrong-doers  in  this  action,  the  defendants  might 
justify  the  act  as  clearly  within  their  legislative  jurisdiction 
by  means  of  a by-law,  and  consequently  within  their  exe- 
cutive powers  when  prosecuted  for  an  act  they  were  clearly 
empowered  to  direct. 

Weller , in  reply,  contended — First,  That  the  defendants 
were  liable,  because  they  directed  the  road  to  be  raised  without 
doing  so  through  the  medium  of  a by-law,  against  which,  if 
passed,  plaintiff  might  have  remonstrated,  or  appealed,  or 
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become  entitled  to  compensation.  Second,  Not  only  did 
defendants  act  without  any  by-law,  but  employed  servants 
or  agents,  who  did  the  work  negligently,  to  plaintiff’s  damage, 
as  he  was  prepared  to  have  proved  had  he  not  been  non-suited. 
That  the  powers  entrusted  to  defendants  should  be  strictly 
pursued,  and  power  to  pass  by-laws  for  certain  specified 
purposes  did  not  authorize  such  purposes  to  be  accomplished 
without  by-laws — 22  Eng.  Rep.  198.  That  defendants  had 
no  independent  or  incidental  power  to  raise  the  street ; 
only  power  to  pass  by-laws  for  that,  among  other  enumer- 
ated purposes — Brown  v.  The  Municipal  Council  of  Sarnia, 
11  U.  C.  Q.  B.  R 215 ; and  that  the  street  could  not,  by 
defendants  or  their  servants,  be  raised  as  it  was  to  plaintiff’s 
serious  damage,  without  a by-law  at  least  to  sanction  it — 
Sutton  v.  Clarke,  6 Taunt.  29 ; Leader  v.  Moxton,  3 Wil. 
461;  The  Governor,  &e.,  of  the  Cast-plate  Manufacturers  v. 
Meredith,  4 T.  R 794 ; Allen  v.  Hayward,  7 Q.  B.  960  ; 
Pro.  Stat.  12  Vic.  ch.  81,  sec.  195.  He  also  submitted  that 
what  had  been  done  was  equivalent  to  a change  of  the  old 
road,  under  the  statute  entitling  plaintiff  to  compensation^ 
which  he  could  not  enforce  or  obtain  in  the  absence  of  a 
by-law. 

Macaulay,  C.  J. — By  the  statute  12  Vic.  ch.  81,  sec.  190, 
all  powers,  duties,  or  liabilities  vested  in  or  belonging  to  the 
magistrates  in  quarter  sessions,  with  respect  to  any  particular 
road,  &c.,  at  the  time  that  act  came  into  force,  were  vested 
in  the  municipal  corporation  of  the  county,  &e.,  subject 
always  to  the  provisions  of  that  act  as  to  the  mode  and 
manner  of  exercising,  performing,  and  meeting  such  powers,, 
duties,  and  liabilities,  and  all  rules  and  regulations  made  and 
directions  given  by  such  municipal  corporation  in  the  pre- 
mises, shall  have  the  like  force  and  effect,  &c.,  as  those  which 
the  magistrates  had  previously  the  power  of  making,  &c. 

By  section  61  certain  towns,  including  Peterborough,  were 
incorporated  with  the  same  corporate  powers  as  the  inhabi- 
tants of  villages  incorporated,  to  be  exercised  by,  through,, 
and  in  the  name  of  the  town  council  of  such  town,  &c.  Sec- 
tion 67  says  the  same  powers,  duties,  and  liabilities.  Section 
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71,  No.  5,  authorizes  by-laws  to  assess  proprietors  of  real 
property  in  the  town  to  defray  the  expense  of  making  or 
repairing  any  flagging,  posts,  or  pavements  in  any  public 
street  opposite  or  near  such  property,  &c. ; No.  7,  for  borrow- 
ing money  necessary  for  the  execution  of  any  town  work ; 
No.  9,  or  generally.  Section  60,  No.  1,  enacted  that  the  muni- 
cipality of  each  village  should,  moreover,  have  power  and 
authority  to  make  by-laws  for  the  opening,  constructing, 
making,  levelling,  raising,  lowering,  repairing,  improving  any 
new  or  existing  highway,  road,  street,  side-walk,  &c.  within 
the  jurisdiction  of  the  village  corporation,  and  for  the  stop- 
ping up,  putting  do wh,  widening,  altering,  changing  or  divert- 
ing any  such  highway,  road,  street,  &c.,  subject  to  the 
provisions  added  thereto  ; then  follow  various  other  specific 
objects  from  No.  2 to  No.  24.  Sections  191,  192,  and  195 
contain  further  provisions  on  the  subject.  Section  177  pro- 
vides for Jevying  necessary  funds  for  municipal  purposes. 

Previous  acts  relating  to  this  subject  are — 4 Geo.  IV.  ch. 
9,  secs.  6 & 9 ; 1 Vic.  ch.  21,  sec.  20  ; 4 & 5 Vic.  ch.  10,  secs. 
45  & 51.  Subsequent  acts  are — 14  & 15  Vic.  ch.  109;  and 
13  & 14  Vic.  ch.  15. 

The  objection  is,  that  the  defendants  have  wrongfully 
raised  the  street  and  side-walk  in  front  of  the  plaintiff’s 
house  and  premises,  to  his  prejudice  and  injury,  without  a 
by-law  authorizing  or  directing  it.  But  the  pleadings  do  not 
put  in  issue  whether  the  defendants  caused  it  to  be  done  by 
a by-law  or  not.  The  declaration  charges  the  defendants 
with  having  wrongfully  raised  the  street  or  side-walk  on 
which  his  house  and  shop  abutted  several  feet  higher  than  it 
was  before,  by  means  whereof  his  house,  &c.,  were  overflowed 
with  water,  to  the  damage  of  his  business,  health,  &c. 

The  pleas  deny  the  wrongful  act  alleged — that  is,  the 
raising  of  the  street,  to  the  plaintiff’s  injury,  &c. — Bell  v. 
Howard  (7  C.  B.  201),  Torrence  v.  Gibbins  (5  Q.  B.  297). 
They  also  deny  so  raising  either  the  street  or  side- walk  in 
fact ; and  the  sixth  plea  alleges  the  street  was  within  their 
jurisdiction,  and  below  the  proper  level  opposite  the  plaintifF s 
house ; wherefore  it  became  their  duty  to  raise  it,  and  they 
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did  so.  The  replication  to  the  fifth  plea  is,  that  the  defend- 
ants, of  their  own  wrong,  and  without  the  cause  alleged, 
committed  the  grievances  on  which  issue  is  taken. 

The  cause  or  matter  of  excuse  alleged — Barnes  v.  Hunt 
(11  East  455) — is,  that  the  street  being  within  their  jurisdic- 
tion and  below  the  proper  level,  and  it  being  their  duty  to 
raise  it,  they  did  raise  it — Bex  v.  Holland  (5  T.  R.  619), 
Farr.  v.  Hollis  (9  B.  & C.  331),  Cane  v.  Chapman  (5  A.  & E. 
647),  Seymour  v.  Maddox  (16  Q.  B.  328). 

The  material  points  are  therefore — First,  whether  the 
street  was  within  the  defendant’s  jurisdiction ; and  if  so, 
second,  whether  it  was  below  the  proper  level ; if  so  then, 
third,  was  it  as  a consequence  their  duty  to  raise  it? 

They  do  not  plead  that,  being  empowered  to  make  by-laws 
for  making  streets,  &c.,  they  made  such  a by-law  on  the 
occasion  in  question  ; but  being  charged  as  wrong-doers,  they 
justify  the  act  without  relying  upon  any  by-law.  If  the 
defendants  cannot  in  cases  of  this  kind  plead  the  general 
issue  per  statute,  and  give  the  special  matter  in  evidence 
under  it — and  it  has  not  yet  been  decided  that  they  can — 
the  plaintiff  would  have  been  entitled  to  a verdict  on  the  first 
issue,  upon  proving  the  wrongful  acts  alleged ; he  would  be 
entitled  to  a verdict  on  the  second  and  third  issues  on  proving 
that  the  defendants  did  raise  the  street  and  side-walk  as 
alleged,  facts  admitted  at  the  trial;  and  a verdict  on  the  fourth 
issue  if  possessed,  &c.,  which  fact  was  also  admitted.  The 
plaintiff  was  therefore  non-suited,  because  it  was  assumed  that, 
however  injurious  to  the  plaintiff  in  the  manner  and  form 
alleged,  the  defendants  were  justified  in  doing  what  had  been 
done  without  any  previous  by-law  to  authorize  it.  Unless 
open  to  investigation  under  the  general  issue,  I cannot  say  I 
think  that  fact  in  issue.  The  defence  rested  under  the  last 
plea,  which  does  not  allege  or  rely  upon  a by-law. 

It  appears  to  me  the  nonsuit  should  be  set  aside,  because 
the  plaintiff  would  be  entitled  to  a verdict  on  the  four  first 
issues,  if  he  proved  his  cas eprtma  facie;  and  that  the  burthen 
of  proof  was  on  the  defendants,  as  to  the  facts  in  issue  under  the 
fifth  plea,  which  do  not  seem  to  have  been  admitted  or  proved. 

As  to  the  question  that  has  been  argued,  it  may  be  material 
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to  consider  it  with  a view  to  another  trial  or  amended  plead- 
ings. 

In  addition  to  the  powers  conferred  upon  the  defendants 
by  the  12  Vic.  ch.  81 ; the  13  & 14  Vic.  ch.  15  enacted  that 
the  right  to  use  as  public  highways  all  roads,  streets,  and 
public  highways  within  the  limits  of  any  incorporated  town, 
&c.  (subject  to  the  exception  therein  made)  should  be  vested 
in  the  municipal  corporation  of  such  town ; and  such  roads, 
streets,  and  highways  shouldbe  maintained  and  kept  in  proper 
repair  so  long  as  they  should  remain  open  as  such,  by  and  at 
the  cost  of  such  corporation  ; and  if  such  corporation  should 
fail  to  keep  the  same  in  repair,  such  default  should  be  a mis- 
demeanor, punishable  by  fine,  &c*;  and  such  corporation 
should  be  also  civilly  responsible  for  all  damages  sustained  by 
any  person  by  reason  of  such  default,  &c.  Being  thus  the 
duty  of  the  defendants  to  maintain  and  repair  the  public 
streets  placed  under  their  charge — and  it  is  not  suggested 
that  the  street  in  question  is  not  one  of  them — they  may 
perform  such  duties  without  a by-law  to  authorize,  it  being  a 
duty  obligatory  upon  them  by  the  statute,  at  the  peril  of  an 
indictment  or  a civil  action  for  the  culpable  neglect  of  such 
duty.  That  by-laws  are  in  many  instances  essentially  neces- 
sary to  justify  or  to  render  imperative  that  which  was  not  so 
before,  or  to  provide  for  raising  the  necessary  funds,  or  to 
specify  and  define  what  was  to  be  done,  or  for  some  purposes 
beyond  the.  mere  maintenence  and  repair  of  the  streets,  &c., 
and  that  by-laws  are  prudent  even  when  not  absolutely  ne- 
cessary, I think  there  can  be  no  doubt. 

It  is  not  contended  that  the  defendants  might  not  have 
authorized  the  raising  of  this  street  to  the  extent  that  has 
been  done  through  the  medium  of  the  by-law.  It  is  contend- 
ed, however,  that,  having  done,  or  caused  to  be  done,  with- 
out a by-law,  that  which  has  operated  as  a nuisance  to  the 
plaintiff’s  premises,  the  defendants  are  responsible  for  the 
act  and  its  consequences ; and  that  if  the  work  was  not  le- 
gally authorized  upon  common  law  principles,  or  by  the 
statutes,  irrespective  of  any  by-law,  or  of  the  clauses  em- 
powering and  authorizing  them  to  make  by-laws,  they  can- 
not justify  that  which  caused  the  injuries  to  the  plaintiff, 
and  of  which  he  complains,  in  the  absence  of  a by-law. 
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The  defendants  contend  that  the  action  is  not  for  doing 
what  was  done  without  a by-law,  but  for  doing  it  at  all,  which 
is  charged  to  have  been  wrongfully ; and  that  if  chargeable 
as  wrong-doers,  though  not  directedby  them  through  a by-law 
or  under  seal;  they  may  (confessing  the  act)  justify  it  as  being 
within  the  scope  of  their  corporate  powers  and  jurisdiction,, 
without  proving  that  such  powers  were  exercised  under  seal 
or  through  a by-law — 12  Yic.  ch.  81,  sec.  198  ; Arnold  v.  The 
Mayor,  &c.,  of  Poole  (4  M.  & G.  861).  That  they  may  shew 
it  was  their  incumbent  duly  to  do  it ; or  if  not,  and  only 
within  their  discretion  in  order  to  improve  the  street,  that 
they  may  show  nothing  more  done  than  a by-law  might  have 
directed  and  authorized ; and  that  therefore  they  are  not 
amenable  as  fcort-feazers.  That  they  cannot  be  made  liable- 
to  an  action  of  this  kind  not  for  exceeding  their  powers, 
but  merely  for  informally  exercising  their  authority  in  the 
premises. 

The  general  rule  is  stated  to  be,  that  corporations  act  and 
speak  only  through  their  seal — Ba.  Ab.  Corporations  E;  Mayor 
of  Thetford’s  Case  (1  Salk.  192,  S.  C.  3 Salk.  103),  Dunston  v. 
Imperial  Gas  Co.  (3  B.  & Ad.  125),  Reid  v.  Leslie  (12  Q.  B. 
998),  Jackson  v.  Taylor  (5  Ex.  R.  442),  McLean  v.  Waters 
(8  C.  B.  669),  Arnold  v.  The  Mayor,  &c.,  of  Poole  (4  M.  & 
G.  860-1) — which  explains  perhaps  why  by-laws  are  in  rela- 
tion to  the  subject  matter  mentioned  in  the  12  Yic.  ch.  81, 
sec.  66,  No.  1,  and  required  to  be  sealed  by  sec.  198.  But 
it  is  now  well  settled  that  corporations  may  be  indicted  or 
subjected  to  civil  actions  of  trespass,  or  on  the  case  for  torts 
of  various  kinds  arising  from  misfeazance  or  nonfeazance — 
Horn  v.  Ivy  (1  Yent,  47),  Yarborough  v.  The  Governor,  &c., 
of  the  Bank  of  England  (16  East,  6),  Smith  v.  The  Birming- 
ham, &c.,  Gas  Light  Co.  (1  A.  & E.  526),  Maund  v.  The 
Monmouthshire  Canal  Co.  (4  M.  & G.  452),  Regina  v.  The 
Birmingham  and  Gloucester  Railway  Co.  (3  Q.  B.  223), 
Regina  v.  Scott  (3  Q.  B.  543),  Regina  v.  The  Great  North 
of  England  Railway  Co.  (Q.  B.  315),  Regina  v.  The  Town 
Council  of  Lichfield  (10  Q.  B.  534-747),  Farrell  v.  The  Town 
Council  of  London  (12  U.  C.  Q.  B.  R.  343)  and  I doubt 
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not  corporations  may  become  liable  as  tort-feazers  for  things 
•done  by  their  directions  without  by-laws,  for  which  they 
would  not  have  been  so  liable  had  such  things  been  previously 
authorised  thereby ; and  that  they  might  incur  such  liability 
even  for  acts  done  in  pursuance  of  a by-law  where  their 
powers  and  jurisdiction  were  therein  exceeded,  and  injury 
and  damage  inflicted  under  it  (a).  At  the  same  time  I also 
think  that  cases  may  exist  in  which,  although  a by-law  would 
have  been  judicious  and  prudent,  and  the  more  regular  course, 
the  act  may  be  justified  without  it.  But,  while  I feel  the  force 
of  the  argument,  that  authority  to  make  by-laws  for  specified 
purposes  impliedly  confers  authority  to  do  what  by-laws  may 
Ibe  passed  to  accomplish,  still  I do  not  think  that  the  mere 
power  to  make  by-laws  does  necessarily  confer  by  implication 
equal  powers  to  act  without  them,  as  many  of  the  provisions 
contained  in  the  12  Vic.  ch.  81,  sec.  60,  sub-secs.  No.  1 to  19 
illustrate.  It  must  therefore  depend  upon  circumstances. 

My  present  impression  is,  that  if  the  facts  in  this  case  shew 
that  it  became  the  defendant’s  duty,  under  the  13  & 14  Vic. 
ch.  15,  to  raise  the  street,  they  would  be  justified:  but  that 
in  the  absence  of  a by-law  they  must  rely  upon  the  powers 
possessed  by  them  expressly  or  incidentally,  irrespective  of 
the  12  Vic.  ch.  81,  sec.  60  No.  1 ; and  that  for  any  excess 
or  negligence  in  the  execution  of  the  work  producing  conse- 
quential injury  and  damage  to  the  plaintiff,  they  would  be 
liable ; although  if  a by-law  had  been  made,  legal  in  its  pro- 
visions, they  would  not  be  liable  for  excesses  or  neglect  in 
its  execution,  or  for  consequences  prejudicial  to  the  plaintiff, 
for  which  they  would  not  have  been  liable  if  expressly  author- 
ized by  the  statute  without  any  special  by-law  to  do  what 
the  by-law  directed  to  be  done. 

In  the  absence  of  a by-law  directing  and  defining  the  work, 
I consider  the  defendants  responsible,  in  the  first  place,  to 
the  same  extent  as  commissioners  of  highways  acting  under 
and  executing  duties  and  powers  assigned  to  them  by  statute, 
according  to  the  decisions  in  England ; and,  in  the  second 


(a)  See  12  Vic.  ch.  81,  sec.  155  ; 14  Vic.  ch.  109,  sec.  35,  sched.  A.  No.  21  ; 
22  L.  J.  0.  P.  81  ; 16  Eng.  Rep.  442;  11  C.  B.  867  : 18  Jur.  146  ; 22  Eng. 
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place,  for  neglect  or  misconduct  in  their  workmen,  or  for 
mal-construction  of  the  work,  causing  damage  to  the  plaintiff, 
for  which  such  commissioners  might  not  he  liable.  In  the- 
event  of  a by-law  being  made,  I look  upon  the  defendants  as 
liable  only  so  far  as  the  by-law  itself  may  be  illegal  on  the 
face  of  it,  or  in  what  it  directed  to  be  done,  but  not  for 
excesses,  or  for  misconduct  in  its  execution  exceeding  its 
provisions,  and  not  contemplated  or  required  thereby.  Their 
responsibility  would  be  limited  to  the  by-law,  and  not  be 
extended  to  its  execution  under  contracts  duly  made  in  con- 
formity therewith,  however  an  additional  responsibility  might- 
arise  if  the  by-law  was  executed  by  the  immediate  officers 
and  servants  of  the  corporation,  and  the  work  was  negligently" 
and  carelessly  mismanaged  by  them  in  its  performance  (a). 
If  in  executing  the  works  by  the  defendants  through  con- 
tractors, or  by  officers  and  servants  of  the  corporation, 
excesses  were  committed,  or  the  jurisdiction  and  powers 
exceeded  to  an  extent  such  as  rendered  the  defendants  liable- 
in  such  cases  as  Leader  v.  Moxon  (3  Will.  461,  S.  C.  2 W. 
B.  924),  and  the  remarks  of  Gibbs,  C.  J.,  in  reference  thereto 
in  Sutton  v.  Clarke  (6  Taunt.  43,  S.  C.  1 Mar.  429),  W eld 
v.  Gas  Light  Co.  (1  Stark,  189),  Roberts  v.  Reed  (16  East, 
216),  Jones  v.  Bird  (5  B.  & A.  837,  S.  C.  1 D.  & R.  497), 
Wilks  v.  The  Hungerford  Market  Co.  (2  Bing.  N.  S.  281), 
Brown  v.  Municipal  Council  of  Sarnia  (11  U.  C.  Q.  B.  R.  87)* 
Farrell  v.  The  Town  Council  of  London  (12  U.  C.  Q.  B.  R. 
343),  Brown  v.  Clegg  (16  Q.  B,  682),  Ellis  v.  The  Sheffield 
Gas  Co.  (18  Jur.  146,  22  Eng.  Rep.  198),  I think  the  defend- 
ants would  be  liable  in  like  circumstances.  My  difficulty  is, 
whether  the  facts  may  bring  the  case  within  such  decisions 
as  The  Governor  & Co.  of  the  Plate  Glass  Manufacturers  v.- 
Meredith  (4  T.  R.  794),  Sutton  v.  Clarke  (6  Taunt.  29,  S.  C. 
1 Mar.  429),  Boulton  v.  Crowther  (2  B.  & C.  703,  S.  C.  4- 
D.  & R.  195),  The  Grocers’  Co.  v.  Doane  (3  Bing.  N.  S.  34.), 
Rex  v.  The  Bristol  Dock  Co.  (12  East  428),  Boyfield  v.  Porter 
(13  East,  200),  Kerby  v.  The  Grand  River  Navigation  Co. 
(11  TJ.  C.  Q.  B.  R.  334),  Young  v.  The  Grand  River  Navi- 
gation Co.  (12  TJ.  C.  Q.  B.  R.  75),  Matthews  v.  West  London 


(a)  See  22  L.  J.  C.  P.  N.  S.  81 ; 16  Eng.  Rep.  442  ; 12  U.  0.  Q.  B.  R.  343.. 
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Water  Works  Co.  (3  Camp  403),  doubted  in  Peters  v.  Clar- 
ion (16  Jur.  65,  S.  C.  21  L.  J.  C.  P.  52,  8 Jur.  648,  7 M. 
& Gr.  548,  8 Eng.  Pep.  479),  in  which,  although  the  plaintiffs 
were  injuriously  affected  and  damnified  by  the  works,  there 
was  no  excess  of  authority,  nor  any  culpable  neglect  in  the 
execution  thereof,  nor  any  wilful,  unnecessary,  malicious,  or 
‘Oppressive  abuse  of  the  powers  intrusted  to  those  sought  to  be 
charged  and  made  responsible  in  civil  actions. 

In  the  case  lastly  referred  to,  the  defendants  were  by  law 
authorized  to  do  what  they  didin  the  bona  fide  execution  of 
public  duties,  and  therefore  not  responsible  for  unforeseen 
consequences  injurious  to  private  individuals.  Upon  the 
same  principle  it  would  seem  to  follow  in  the  present  case 
that  so  long  as  what  the  defendants  did  by  their  agents  or 
servants  was  within  the  scope  of  their  powers  and  duties 
under  the  statute  or  common  law,  without  any  special  by-law 
on  the  subject,  I think  they  would  be  in  the  like  circumstances 
as  the  public  functionaries  in  England,  empowered  to  perform 
similar  duties,  and  who  were  held  exempt  from  actions  of  this 
kind. 

The  more  immediate  question  at  present  is,  whether  the 
•defendants  incur  liability  when  they  exceed  the  powers  so 
conferred  or  incidentally  derived  from  those  sources,  but  do 
not  exceed  what  it  is  within  their  legislative  jurisdiction  to 
have  authorized  by  a by-law  ; in  short,  whether  it  was  within 
their  authority  to  do  what  this  declaration  charges  without  a 
by-law  to  sanction  it, — the  declaration  charging  them  with 
having  wrongfully  raised  the  street  and  side-walk,  to  the 
plaintiffs  injury,  not  allegingnegligence  wilful  or  inadvertent, 
but  complaining  of  the  works  in  toto  as  wrongful,  &c.  Re- 
duced to  that  point,  I should  think  the  declaration  displayed  a 
sufficient  prima  facie  cause  of  action  ; but  I am  not  prepared 
to  say  whether,  in  the  absence  of  a by-law,  the  facts  would 
sustain  the  allegation  of  wrongfulness  or  not.  Much  may 
depend  upon  the  state  of  the  street  and  the  nature  of  the 
repairs.  It  is  not  suggested  that  it  caused  a public  nuisance, 
or  that  it  was  not  a decided  improvement  of  the  street  as  a 
highway  and  beneficial  to  the  public  ; and  if  so,  it  is  manifest 
that  the  plaintiff  has  legal  difficulties  to  contend  with  in 
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■establishing  that  the  work  was  nevertheless  wrongful  gener- 
ally, or  wrongful  towards  him  personally  as  a private  nuisance 
to  his  property. 

In  the  argument  the  principal  stress  was  laid  upon  the 
want  of  a by-law  as  sustaining  the  charge  of  wrongfulness, 
as  if  that  omission  necessarily  placed  the  defendants  in  the 
position  of  wrong-doers  if  the  plaintiff  proved  the  work  in- 
jurious in  its  consequences  to  his  house  or  lands.  I do  not 
think  such  an  inference  follows  as  of  course,  but  that  it  must 
depend  upon  circumstances  ; for  I am  satisfied  that,  irrespec- 
tive of  any  special  by-law,  the  defendants  may  justify  many 
things  in  relation  to  the  maintenance  and  repair  of  the  streets 
that  mere  volunteers  could  not  do — Lord  Lonsdale  v.  N elson 
et  al.  (3  D.  & R.  556). 

I think  the  question  must  be,  not  whether  it  might  have 
been  authorized  or  legalized  by  a by-law,  but  whether  it  is 
illegal,  or  can  be  justified  without  one  ; and  in  considering 
such  a question  I do  not  think  the  power  to  sanction  and 
direct  improvements  of  the  kind,  when  they  infringe  upon 
private  rights  through  by-laws  legally  made,  confers  by  impli- 
cation the  power  to  make  them  without  by-laws — Hopkins  v. 
The  Mayor  of  Swansea  (4  M.  & W.  633),  Gosling  v.  Yeley 
(7  Q.  B.  451).  The  plaintiff  might  remonstrate  against  a 
by-law  while  in  course  of  being  passed,  or  he  might  appeal 
against  it  if  illegal  in  its  provisions : at  all  events,  acting 
without  it  is  not  executing  the  powers  imparted  by  the  legis- 
lature in  conformity  with  the  forms  and  observances  required. 
If  then  the  acts  complained  of  are  justifiable  irrespective  of 
the  12  Yic.  ch.  81,  sec.  60,  No.  1,  the  defence  is  open  to  the 
defendants  under  the  fifth  plea ; if  they  are  not,  I do  not 
think  a justification  can  be  sustained  under  that  clause ; for 
it  only  authorizes  the  making  of  by-laws  for  certain  specified 
purposes,  and  does  not  confer  the  power  to  do  the  thing  it  so 
authorizes  without  them. 

I am  at  present  disposed  to  think  it  within  the  general  and 
incidental  powers  of  the  defendants  to  maintain  and  repair 
and  to  improve  the  public  streets  of  the  town  placed  under 
their  charge ; and,  in  doing  so,  to  raise  or  lower  them,  as 
may  be  found  necessary,  judicious,  or  convenient  for  the 
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public  use,  not  exceeding  what  is  reasonably  requisite  and 
proper,  and  doing  no  unnecessary  injury  to  the  property  of 
others,  but  using  due  care  and  precaution  to  avoid  injury  to 
the  same.  But  if  the  work  cannot  be  justified  on  such  grounds, 
then,  in  the  absence  of  any  by-law,  I think  the  defendants 
would  be  responsible  to  the  injured  parties. 

I am  not  prepared  to  lay  down  any  general  rule  touching 
the  line  of  separation  in  matters  of  this  kind,  between  cases 
iu  which  a by-law  may  or  may  not  be  necessary.  In  my 
present  impressions,  cases  of  either  kind  may  arise,  according 
to  the  circumstances.  Whatever  is  cast  upon  the  defendants 
as  executive  duties,  under  the  statutes,  in  relation  to  the 
maintenance  or  repair  of  the  roads,  or  whatever  is  fairly 
included  in  those  terms,  theymay  do  without  a by-law  : when 
not  so,  and  it  is  only  within  their  discretion  in  the  exercise 
of  their  legislative  powers,  it  would  be  otherwise.  In  the 
present  case  it  may  form  a question  to  be  decided  by  a jury 
when  the  facts  are  ascertained. 

It  is  stated  that  the  defendants  directed  the  work  in  ques- 
tion by  a resolution  of  the  municipal  council,  but  not  sealed : 
if  so,  it  would,  I suppose,  constitute  an  informal  or  imperfect 
by-law ; and  there  is  force  in  the  argument  that  the  statute 
12  Vic.-  ch.  81,  sec.  198  requires  by-laws  to  be  authenticated 
by  the  seal  of  the  corporation,  to  confirm  the  act  and  for  the 
purpose  of  legal  proof,  without  their  being  entirely  void  to 
all  intents  and  purposes  if  not  so  sealed  and  signed,  &c. 
I suppose,  however,  that  the  seal  would  be  deemed  essential 
to  the  validity  of  a by-law  when  the  occasion  necessarily 
requires  a by-law  to  be  made.  The  safe  and  prudent  course 
is  for  the  municipality  to  act  through  by-laws  whenever  prac- 
ticable, and  not  to  rely  upon  general  or  incidental  powers 
under  circumstances  in  which  the  power  to  proceed  thereby 
is  expressly  given,  and  when  the  omission  to  do  so  may  lead 
to  actions  of  the  present  kind. 

I will  merely  add  that,  from  what  was  said  and  took  place 
at  Nisi  Prius,  I am  much  disposed  to  think  the  acts  complained 
of  will  be  found  justifiable  without  a specific  by-law  made  in 
due  form,  but  not  so  clearly  as  to  feel  j ustified  in  upholding 
the  nonsuit.  I should  desire  to  learn  the  facts  before  I 
express  a distinct  opinion  on  the  subject. 
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McLean,  J. — I am  still  of  opinion  that  the  plaintiff  cannot 
maintain  this  action,  and  that  the  nonsuit  was  right.  When 
it  was  admitted,  as  it  was  upon  the  trial,  that  the  street  had 
been  raised  by  the  defendants  in  discharge  of  a public  duty 
— a duty  which  by  law  they  alone  were  authorized  to  per- 
form— then,  in  my  judgment  the  mode  by  which  they  had 
proceeded  became  wholly  immaterial ; nothing  was  done  but 
what  the  law  authorized  and  duty  required  the  defendants  to 
do,  and  whether  that  was  done  under  the  sanction  of  a by-law 
regulating  statute  labor,  or  by  contract  entered  into  with  an 
individual  sanctioned  by  a resolution  of  the  council,  the  act 
was  equally  justifiable.  The  plaintiff  appears  to  rest  his  right 
to  recover  on  an  alleged  fact  that  though  the  street  was  raised 
under  the  sanction  of  the  defendants  acting  in  their  corporate 
capacity  in  behalf  of  the  public,  yet  as  it  was  not  done  in 
pursuance  of  any  by-law  that  it  was  therefore  illegal.  Now 
I do  not  admit  the  correctness  of  this  conclusion,  and  I am 
unable  to  see  that  the  only  mode  of  proceeding  to  be  adopted 
in  such  cases  must  necessarily  b§  by  by-law.  I can  imagine 
that  where  statute  labor  is  to  be  applied  to  a particular  piece 
of  road,  or  where  some  provision  is  necessary  to  regulate  the 
time  and  manner  of  doing  statute  labor,  a by  law  may  be 
essential ; but  I can  see  nothing  to  prevent  any  town  council 
from  carrying  out  any  improvement  on  any  highway  or  street 
within  its  jurisdiction  by  contract  with  any  individual  who 
may  agree  to  make  it.  It  is  quite  competent  for  a council  to 
get  plans  and  estimates  of  any  intended  improvements  in- 
cluding the  raising  or  levelling  of  particular  streets,  and,  when 
such  are  obtainable,  to  give  out  contracts  for  doing  the  work 
according  to  such  plans  and  estimates.  A by-law  in  such  a 
case  would  be  superfluous  and  unnecessary,  and  cannot  there- 
fore be  considered  essential  in  law.  It  is  true  that  under  the 
61st  section  12  Yic.  ch.  81,  the  inhabitants  of  the  town  of 
Peterborough  and  the  towns  similarly  situated  are  severally 
declared  to  be  a body  corporate,  with  the  same  corporate 
powers  as  the  inhabitants  of  villages  incorporated  under  that 
act,  except  in  so  far  as  such  powers  may  be  by  that  act 
increased,  lessened,  or  modified : and  when  the  corporate 
powers  conferred  on  villages  are  referred  to,  we  find  that  they 
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are  authorized  to  make  by-laws  for  the  opening,  constructing, 
making,  levelling , pitching , raising , lowering,  repairing,  plant- 
ing, improving,  preserving  and  maintaining  any  new  or  ex- 
isting highway,  street,  square,  sidewalk  or  other  communi- 
cation within  the  jurisdiction  of  the  corporation.  Then,  by 
the  59th  section  it  is  declared  that  the  municipality  of  every 
village  shall  have  all  such  powers,  duties  and  liabilities  within 
such  village,  as  the  municipality  of  any  township  shall  have 
in  respect  of  such  township.  It  becomes  necessary  then  to 
refer  back  to  the  2nd  section  of  the  act,  in  which  the  corporate 
powers  of  townships  are  defined,  and  there  we  find,  among 
other  things,  that  the  township  municipalities  have  the  power 
of  “making  and  entering  into  such  contracts  as  may  be 
necessary  for  the  exercise  of  their  corporate  functions.’" 
Will  it  be  said  that  a by-law  is  in  all  cases  necessary  before 
a contract  can  be  entered  into  ? I think  it  is  not  so  ; but 
that  whenever  the  council  decide  upon  a particular  piece  of 
work  and  the  manner  in  which  it  is  to  be  done,  and  the  price 
to  be  paid  for  it,  they  may  by  a mere  resolution  direct  a con- 
tract to  be  entered  into  under  the  seal  of  the  corporation,  and 
such  contract  will  be  binding  and  valid  in  law,  quite  as  much 
as  if  the  formality  of  passing  a by-law  under  the  corporate 
seal  had  been  previously  gone  through.  If  then  a formal  by- 
law is  not  in  all  cases  necessary  to  enable  a corporation  to 
proceed  with  works  under  their  control,  I cannot  see  that 
the  want  of  such  a by-law  can  make  such  corporation  liable 
for  doing  what  they  may  do  without  it.  It  certainly  does 
seem  to  me  that  it  would  be  rather  absurd  to  hold  that  an  act 
lawful  in  itself  shall  be  deemed  unlawful  because  done  with- 
out all  the  formalities  which  some  might  deem  necessary  but 
which  common  sense  would  pronounce  to  be  superfluous. 

The  cases  which  were  cited  by  the  counsel  for  the  plaintiff 
on  the  argument  (21  Eng.  Rep.  198,  6 Taun.  29,  7 Q.  B. 
960,  4 T.  R.  794)  do  not  seem  to  me  to  help  him  in  any 
respect : they  only  shew  that  where  there  is  a contract  to  do 
an  unlawful  act  the  employer  is  liable  for  any  injury  arising 
from  the  act.  The  act  in  this  case  was  not  unlawful,  for  it 
was  a duty  thrown  by  law  on  the  defendants,  which  they 
were  bound  to  discharge. 
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The  case  recently  decided  in  this  court  as  to  the  right 
of  the  Corporation  of  the  city  of  Toronto  to  construct  a 
sewer,  by  which  another  corporate  body,  the  City  Water 
Works  Company  was  injured,  seems  to  me  to  be  decidedly 
in  point  in  this  case,  and  in  fact  to  govern  the  decision  ; in 
that  case  the  mode  of  doing  the  act  was  not  questioned,  but 
the  right  to  do  it ; and  in  the  case  of  Brown  v.  The  Town- 
ship Municipality  of  Sarnia,  it  was  held  that  the  defend- 
ants need  not  shew  that  they  proceeded  to  do  by  by-law 
what  the  law  authorized  them  to  do,  and  several  cases  in 
our  own  courts  establish  that  where  parties  have  author- 
ity by  law  to  do  specific  acts  they  cannot  be  held  responsible 
for  any  injury  arising  from  the  performance  of  such  acts. 
The  plaintiffs  declaration  alleges  the  raising  of  the  street 
to  be  wrongful  on  the  part  of  the  defendants,  but  being 
sanctioned  by  law  it  must  be  regarded  as  rightful . 

On  these  grounds,  therefore,  1 am  of  the  opinion  that  the 
rule  nisi  in  this  case  must  be  discharged  with  costs. 

Richards,  J. — I concur  in  the  judgment  of  the  learned 
Chief  J ustice  that  the  nonsuit  should  be  set  aside,  and  a 
new  trial  had  between  the  parties. 

I am  also  very  much  disposed  to  go  the  length  he  does 
as  to  the  necessity  of  a by-law  to  justify  the  acts  referred 
to  by  him,  even  where  the  legislature  has  authorized  the 
municipality  to  make  by-laws  for  these  purposes  by  12  Yic. 
ch.  81  and  other  acts. 

As,  however,  it  is  not  absolutely  necessary  in  this  case 
that  any  decision  on  the  point  should  be  given,  I refrain 
from  expressing  a decided  opinion.  In  other  respects  I 
concur  in  the  judgment  of  the  Chief  Justice. 

Per  Cur. — Rule  absolute. 


a. 


v.,  u.c.  c.p. 
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Ridout  et  al.  v.  Ketchum. 

Sale  of  land  for  taxes. 

The  east  and  wesf  halves  of  lot  No,  1 in  the  2nd  concession  of  the  township 
of  Mono,  each  containing  100  acres,  were  granted  by  the  crown  at  different 
times, — respectively  in  1823  and  1829, — and  to  different  persons.  The  taxes 
being  in  arrear,  lots  Nos.  1 and  2 were  returned  by  the  treasurer  of  the  then 
Home  District  as  in  arrear  for  eight  years’  taxes,  being  £6  10s.,  (the  taxes 
on  400  acres  for  eight  years, ) without  distinguishing  that  one  portion  of 
these  taxes  was  upon  lot  No.  2 and  another  portion  upon  lot  No.  1,  or 
upon  the  separate  halves  of  No.  1.  The  lands  were  advertised  by  the 
treasurer  as  in  arrear  for  taxes  under  the  statute  59  Geo.  III.  ch.  7,  the 
assessment  law  then  inforce,  in  these  words  : “ Lots  1 and  2 in  the  2nd  con- 
cession, West  Hurontario-street,  in  the  township  of  Mono,  £6  10s.”  In  the 
writ  issued  to  the  sheriff  for  levying  the  taxes  the  sheriff  was  directed  to 
levy  in  respect  of  lots  1 and  2 £6  10s.,  in  the  same  language  as  that  used 
in  the  advertisement. 

The  sheriff,  at  an  adjourned  sale  under  that  writ,  held  on  the  5th  of  January, 
1842,  put  up  the  whole  of  lot  No.  1 for  the  sum  of  £3  12s.  Qd.,  being  £3  5s. 
the  eight  years  arrears  of  taxes  for  200  acres,  and  7s.  6d.  the  expenses  of 
the  sale  ; and  for  that  sum  25  acres,  portion  of  the  east  half  were  sold. 
Held , under  the  facts  the  sale  was  void  ; for  that  as  a p ortion  of  the  east 
half  had  been  sold  for  taxes,  part  whereof  had  accrued  upon  the  west  half, 
and  was  not  chargeable  on  the  east  half,  and  there  were  no  means  of  appor- 
tionment, it  was  void  to  as  all. 

Ejectment.  Writ  issued  on  the  6th  of  September  for 
twenty-five  acres  of  lot  number  one  in  the  second  conces- 
sion west  of  Hurontario-street,  in  the  township  of  Mono  be- 
ing the  south-east  angle  of  said  lot,  seven  chains  fifty  links, 
by  thirty-three  chains,  thirty-two  links. 

At  the  trial  it  was  admitted — Eirst.  That  the  east  half  of 
lot  number  one,  in  the  second  concession  of  Mono,  west  of 
Hurontario-street,  was  granted  in  fee  to  Seneca  Ketchum 
on  the  4th  of  July,  1828. 

. Second.  That  the  west  half  of  the  same  lot  was  granted 
in  fee  to  Kathaniel  Hewson,  on  the  15th  of  October  1829, 
and  were  so  returned  by  the  Surveyor  General,  at  or  about 
those  dates,  to  the  treasurer  of  the  Home  District  for  as- 
sessment, and  have  never  been  owned  by  the  same  person. 

Third.  That  the  treasurer  opened  an  account  in  his  books 
for  each  half  separately. 

Fourth.  That  by  such  books  the  taxes  appear  as  follows : 
Upon  the  east  half  from  1828  to  1885,  inclusive,  one  pound 
twelve  shillings  and  sixpence ; and  upon  the  west  half  from 
1830  to  183T  inclusive,  one  pound  twelve  shillings  and  six- 
pence : that  the  rates  appear  paid  on  said  east  half  from 

1835,  but  uncertain  whether  1836  was  included, 
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Fifth.  That  the  treasurer  returned  lots  numbers  one  and 
two  in  second  concession,  &c.,  as  in  arrear  eight  years,  six 
pounds  ten  shillings,  (which  is  the  amount  of  taxes  on  four 
hundred  acres  of  land  for  eight  years,)  without  distinguish- 
ing one  lot  or  part  of  a lot  from  another. 

Sixth.  That  on  the  7th  of  October,  1841,  (quaere,  1840) 
the  clerk  of  the  peace  issued  a warrant  to  the  Home  Sheriff, 
reciting  that  by  the  account  rendered  by  the  treasurer  to 
the  Court  of  Quarter  Sessions,  according  to  the  statute  4 
Geo.  IV.  (quaere,  6 Geo.  IV.  eh.  7)  it  appeared  that  the 
assessment,  or  some  part  thereof,  &c.,  had  been  allowed  to 
remain  in  arrear  beyond  eight  years  upon  the  lots  and  par- 
cels of  land  afterwards  mentioned,  and  which  lots  or  parcels 
of  land  stood  respectively,  charged  with  the  sums  therein  set 
forth  ; that  is  to  say,  in  the  township  of  Mono,  west  of  the 
centre  road,  lot  Ho.  1 in  the  1st  concession,  200  acres,  three 
pounds  and  five  shillings  ; lots  Hos.  1.&  2,  2nd  concession, 
400  acres,  six  pounds  and  ten  shillings.  And  the  sheriff 
was  commanded  to  levj^  the  certain  sums  of  money  therein 
mentioned  by  sale  of  such  portions  of  the  lands  on  which 
the  saidassessments  were  respectively  charged  as  might  be 
sufficient  for  that  purpose,  with  fees,  &c.,  duly  observing 
the  statute  4 Geo.  IV.  ch.  7 (quaere,  6 Geo.  IV.),  and  7 W. 
IV.  ch.  19,  in  respect  of  such  sale,  provided  there  was  no 
distress  upon  the  said  lands  respectively,  from  which  the 
said  several  sums  or  either  of  them  might  be  made  ; and  if 
any  such  distress,  then  to  levy  the  same#by  such  distress  &c. 
— returnable  the  first  Tuesday  in  July  then  next.  It  was 
admitted  this  writ  issued  in  October,  1841  (quaere,  1840). 

Seventh.  That  the  said  lots  Hos.  one  and  two,  &c.,  were 
advertised  before  the  sale  by  the  treasurer  as  in  arrear  for 
taxes  thus : Lots  Hos.  one  and  two  in  the  second  concession 
west  of  Hurontario-street,  in  the  township  of  Mono,  six 
pounds  and  ten  shillings. 

Eighth.  That  at  an  adjourned  salk  by  the  Home  Sheriff  on 
the  5th  of  J anuary,  1842,  the  whole  of  said  lot  number  one 
was  by  him  put  up  for  sale  for  three  pounds,  twelve  shillings 
and  sixpence,  being  three  pounds  and  five  shillings  arrears 
of  taxes,  and  seven  shillings  and  six  pence  expenses,  &c. ; at 
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which  sale  the  plaintiff,  Ridout,  purchased  for  the  said  sum 
of  three  pounds  twelve  shillings  and  six  pence  the  lands 
now  in  question,  being  part  of  the  east  half,  and  no  part  of 
the  west  half  of  the  lot : that  by  the  treasurer’s  books  the 
arrears  of  taxes  on  both  half  lots  appear  paid  by  such  sale, 
and  that  the  sheriff  made  a deed  of  the  land  founded  on 
such  sale,  dated  the  6th  of  January,  1843. 

Ninth.  That  the  right  of  Seneca  Ketchum  to  said  east 
half  was  sold  by  the  same  sheriff  under  a writ  of  Fieri 
Facias  against  the  lands,  and  purchased  by  the  defendant, 
J esse  Ketchum,  under  which  he  claims  to  be  entitled  to  the 
twenty-five  acres  claimed  by  the  plaintiffs.  The  sheriff’s 
sale  for  taxes  and  deed  to  the  plaintiff  Ridout  thereunder 
are  not  disputed  by  the  defendants. 

Ridout  afterwards  conveyed  to  Owen,  Miller  and  Mills, 
who  conveyed  to  Williams,  who  conveyed  to  the  plaintiff 
Ov:en. 

The  plaintiffs  being  nonsuited  in  Michaelmas  Term  last, 
A.  Orooks , for  the  plaintiffs,  obtained  a rule  on  the  defend- 
ant to  shew  cause  why  the  nonsuit  should  not  be  set  aside. 

Dalton , for  the  defendant,  shewed  cause  during  the  term. 
He  referred  to  Stafford  v.  Williams,  4 U.  C.  Q.  B.  488 ; 
Doe  Bell  v.  Reamer,  3 U.  C.  O.  S.  47;  Doe  McGill  v.  Lang- 
ton,  9 U.  0.  Q.  B.  91. 

Orooks , in  reply,  contended  that  there  was  an  error,  which 
began  with  the  treasurer,  and  which  error  was  protected  by 
the  statute  "6  Geo.  IV.  ch.  7,  citing  Doe  Bell  v.  Reamer,  3 
U.  C.  0.  S.  47.  ' 

That  there  is  a distinctioa  between  this  case  and  the  case 
of  Doe  Mcgill  v.  Langton,9U.  C.  Q.B.91 : that  if  the  owner 
of  this  lot  had  come  forward  after  the  sale  the  treasurer 
would  be  obliged  to  receive  the  amount  ofthe  taxes, and  the 
purchaser  could  have  received  from  the  sheriff  the  difference 
between  that  sum  and  the  amount  for  which  it  sold. 

That  the  essentials  tp ground  a sale  upon  were,  that  the 
land  was  granted  by  the  Crown;  there  were  eight  years  taxes 
due,  and  no  distress,  and  thereto  re  the  land  was  liable  to  be 
sold  for  such  taxes,  andthattheonly  informality  was  by  the 
treasurer  in  not  advertising  according  to  the  form  of  the 
statute — Doe  McGillis  v.  McDonald,  Easter  Term,  4 Vic.; 
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Doe  Bell  v.  Reamer,  ante;  Boulton  v.  Ruttan,  2U.C.O.S. 
262;  Doe  dem.  Stata  v.  Smith,  9 U.C.Q.B.  658;  Jarvis  v. 
Brooke,  11  U.  C.  Q.  B.  302;  Jarvis  v.  Cayley,  lb.  289; 
Mather  v.  Priestman,  9 Symes,  352 ; Cole  v.  Cole,  6 Hare, 
51T ; Sug.  Ven.  & Pur.  11th  Ed.  68;  Lloyd  v.  Jones,  9 
Yes.  87. 

Cozens — That  the  owner  of  the  land  would  not  be  pre- 
iudiced  bv  any  act  of  the  officer — Doe  Upper  v.  Edwards, 
5 U.  C.  Q.  B.  568. 

That  the  error  was  not  in  the  treasurer’s  books,  but  in 
his  return  to  the  Quarter  Sessions,  and  the  clerk  of  the 
Quarter  Sessions  directed  the  sheriff  to  sell  under  that  re- 
turn : that  the  whole  twenty-five  acres  were  taken  off  the 
east  half,  and  that  the  owner  of  that  half  ought  to  redeem 
that  half  and  had  nothing  to  do  with  the  west  half ; and 
that  the  twenty-five  acres  being  sold  for  the  taxes  due  on 
the  whole  lot,  he  ought  to  be  admitted  to  redeem  that 
twenty-five  acres  for  the  amount  of  taxes  due  on  the  east  half. 

Macaulay,  C.  J. — The  provincial  statute  59  Geo.  Ilf.  ch. 
7,  sec.  12,  enacted  that  the  Surveyor  General  should  furnish 
the  treasurer  with  a list  or  schedule  of  the  lots  in  every 
township,  &c.,  as  the  same  are  designated  by  numbers  and 
concessions  or  otherwise  upon  the  original  plan  thereof,  in 
which  list  it  shall  be  specified  in  columns  opposite  to  each  lot 
respectively  to  whom  the  said  lot  or  any  and  what  part 
thereof  has  been  described  as  granted  by  His  Majesty,  and 
whether  the  same  or  any  part  thereof  be'yet  ungranted,  &c. 

Section  13.  That  all  lands  described  as  having  been  grant- 
ed, &e.,  shall,  from  the  time  they  are  returned  in  the  said 
schedule,  be  assessed  and  charged  to  the  payment  of  the 
rates  or  taxes  imposed  by  that  act,  &c. 

Section  14.  That  the  treasurer  shall  keep  an  account  for 
every  township,  &c.,  according  to  the  list  or  schedule  fur- 
nished by  the  Surveyor  General,  in  which  account  he  shall 
particularly  enumerate  every  lot  or  parcel  of  land  in  the 
said  township,  &c.,  describing  the  same  as  in  the  said 
schedule,  and  shall  charge  the  same  with,  or  credit  it  for 
the  amount  of  the  taxes  and  rates  payable  or  paid  in  re- 
spect thereof  for  each  and  every  year,  &c. 
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Section  15.  Rates  to  accumulate  by  an  increased  pro- 
portion if  suffered  to  remain  in  arrear,  &c. 

The  above  act  was  repealed  by  the  13  & 14  Yic.  ch.  66, 
previous  to  which  however  the  provincial  statute  6 Geo.  IY. 
ch.  T,  sec.  6,  enacted  that  the  treasurer  should  at  the  next 
general  Quarter  Sessions  of  the  peace  after  the  1st  of  July, 
1828,  present  to  the  justices  in  Quarter  Sessions  assembled 
an  accurate  account  of  all  lands  in  his  district  upon  which 
the  assessments  imposed  by  the  several  acts  of  the  province, 
or  any  part  thereof,  should  have  been  in  arrear  for  eight 
years  ; specifying  in  such  account  the  lot  or  parcel  of  land 
by  the  number,  concession  and  township  or  otherwise,  as 
the  same  appeared  in  the  schedule  furnished  to  the  said 
treasurer,  and  specifying  also  the  amount  due  for  assess- 
ments thereon,  &c.,  and  so  in  each  succeeding  year. 

Section  T.  That  upon  such  accounts  so  to  be  made  and 
rendered  by  the  treasurer  the  clerk  of  the  peace  wastomake 
out  a writ  for  levying  the  assessments  appearing  to  be  due 
in  each  township,  &c.,  specifying  in  such  writ  the  particular 
lot  or  parcel  of  land,  and  the  amount  due  thereon  which 
might  be,  according  to  the  form  given  in  schedule  A of 
that  act,  stating  the  lots  or  parcels  of  land  with  the  sum 
charged  against  the  same  in  the  treasurer’s  accounts,  re- 
maining in  arrear  up  to  the  expiration  of  the  last  year  be- 
fore such  account  was  rendered,  by  sale  of  such  portions 
of  the  lands  on  which  the  assessments  were  respectively 
chargeable  as  might  be  sufficient  for  that  purpose,  provid- 
ed there  was  no  distress  upon  the  lands  from  whence  the 
same  might  be  made;  and  if  any  such  distress,  then  to  levy 
the  same  by  sale  of  such  distress.  • 

Section  12  provided  for  the  manner  of  selling  such  lands. 

Section  13.  Beginning  at  the  firstangle  on  that  side  from 
which  the  lots  are  numbered  and  measure  backward,  tak- 
ing the  requisite  portion  of  the  front,  &c. — See  also  sec. 
14.  Secs.  17  & 18,  provided  for  redemption,  &c. 

Section  22.  Hoomission  of  any  direction  contained  in  that 
act,  relative  to  notices  or  forms  of  proceeding,  previous  to  any 
sale  made  under  that  act,  shouldrendersuchsaleinvalid,&c. 

The  statute  7 fm.  IY.  ch.  19,  sec.  2,  contained  further 
provision  respecting  the  mannerofsellinglands  for  taxes,  and 
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required  the  same  to  be  put  up  at  an  upset  price  ot  two 
shillings  and  sixpence  per  acre,  according  to  the  number 
of  acres  necessary  to  cover  the  amount  to  he  made,  &c. 

Section  5 authorized  the  sheriff  to  put  up  any  part  of  the 
lot  liable  to  he  sold  for  such  arrears,  &c.,  as  in  his  discretion 
he  may  think  best  for  the  interest  of  the  proprietor.  This 
act  was  also  repealed  by  the  13  & 14  Yic.  ch.  66. 

The  statute  3 Yic.  ch.  46,  sec.  6,  contained  additional 
provisions  respecting  the  subsequent  sale  where  the  land 
did  not  bring  the  upset  price  on  the  first  occasion. 

The  18  & 14  Yic.  ch.  66  saved  the  acts  repealed  so  far  as 
the  same  might  affect  any  rates  or  taxes  that  had  accrued,  &c. 

Referring  to  Doe  dem.  Bell  v.  Orr  (H.  T.  T ¥m.  IY.), 
Doe  dem.  Bell  v.  Reamer  (3  TJ.  C.Q.B.,  O.S.  4T),  Stafford 
v.  Williams  (4  U.  C.  Q.  B.  488),  Doe  Upper  v.  Edwards 
(5  U.  C.  Q.  B.  R.  594),  Perry  v.  Powell  (8  TJ.  C.  Q.  B.  R. 
251),  Doe  dem.  McGill  v.  Langton  (9  U.  C.  Q.  B.  R.  91), 
Doe  dem.  Stata  v.  Smith  (ib.  658),  Jones  v.  Cayley  (11  U. 
C.  Q.  B.  R.  282),  Peck  v.  Munro  (4  U.  C.  C,  P.  R.  368), 

I think  the  power  of  sale  imparted  by  the  statutes  not  well 
executed,  and  the  sale  invalid.  The  59  Geo.  III.  ch.  7 and  6 
Geo.  XY.ch.  7 have  notbeen  followed  in  other  materialpoints,  * 
exclusive  of  mere  omissions  of  directions  contained  in  the 
last  act  relative  to  notices  or  forms  of  proceeding. 

It  is  not  enough  that  the  plaintiffs’  land  was  in  arrear 
for  taxes  to  some  amount,  and  that  a less  amount  than  that 
for  which  it  was  sold  might  have  been  realized  from  it. 
The  owner  would  by  law  be  entitled  to  redeem  it  on  pay- 
ment of  the  arrears,  &c.,  to  which  it  was  legally  liable;  but 
a portion  being  sold  for  the  arrears  due.  on  that  and  the 
adjacent  half  lot,  which  had  been  separately  granted  and 
returned,  was  an  excess  of  authority,  and  exposed  the 
owner  to  the  burthen  of  paying  rates  to  which  his  land  was 
not  liable  to  relieve  it  from  that  to  which  it  was  liable. 
Surely  this  lot  could  not  have  been  sold  for  all  the  arrears 
in  the  concession  or  township,  and  the  owner  be  told  it 
was  liable  to  some  arrears  and  that  would  sustain  the  whole 
sale.  It  could  not  require  as  much  land  to  realize  the  sum 
really  due  upon  it  as  was  sold  to  raise  double  the  amount. 
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An  undivided  moiety  was  unnecessarily  sold,  and  there 
is  no  means  of  separating  the  part  that  might  have  been 
legally  disposed  of  from  the  residue  unnecessarily  sold. 
The  whole  being  sold  without  any  means  of  dividing  or 
apportioning  the  land  so  sold,  it  appears  to  follow  that 
being  in  part  at  least  illegal,  and  that  part  not  being 
separable,  the  whole  sale  is  void. 

McLean,  J. — The  eastandwest  halves  of  lot  number  one, 
2nd  concession,  were  granted  by  the  Crown  to,  and  have 
always  been  owned  since  by,  different  parties.  They  were 
severally  described  in  the  Surveyor  General’s  schedule, 
and  an  account  opened  against  each  for  assessments  by  the 
Treasurer  of  the  Home  District.  Being  in  arrear,  as  it  is 
alleged,  for  eight  years,  a warrant  was  issued  by  the  clerk 
of  the  peace  of  the  Home  District  by  order  of  the  magis- 
trates in  general  Quarter  Sessions  to  levy  the  amount  of 
taxes  in  arrear,  and  in  that  warrant  lots  numbers  one  and 
two  in  the  2nd  concession,  400  acres,  are  included  as  being 
together  in  arrear  to  the  amount  of  £6  10s.  At  the  sale, 
however,  the  whole  of  lot  number  one  was  put  up  as  being 
in  arrear  <£3  5s.  for  taxes  and  7 d.  6s.  for  sheriff’s  fees,  and 
theplaintiffs  became  the  purchasers  of  the  twenty-five  acres 
in  question.  The  taxes  on  the  west  half  of  Ho.  one  have 
been  levied  by  the  sale  of  a portion  of  the  east  half,  though 
each  half  of  the  lot  was  liable  only  for  its  own  specific 
amount  of  tax.  The  sale,  under  such  circumstances,  was 
not  only  irregular,  but  void.  We  cannot  hold  that  the  sale 
of  part  of  the  east  half  was  valid  because  taxes  were  pay- 
able on  that  half  lot,  inasmuch  as  we  cannot  separate  one 
portion  of  the  twenty-five  acres  sold  from  the  other,  and  say 
what  portion  shall  be  retained  for  the  taxes  due  and  what 
shall  be  given  up  as  improperly  sold  for  the  taxes  due  on 
the  west  half  of  the  lot.  The  same  point  was  involved  to 
some  extent  in  the  case  <?f  Peck  v.  Munro,  recently  decid- 
ed in  this  court,  where  a piece  of  land  was  improperly 
sold  for  the  taxes  due  on  another  tract,  with  which  it  was 
wholly  unconnected.  In  that  case  the  party  holding  under 
the  purchaser  was  in  possession  and  had  made  improve- 
ments, but  the  proprietor  was  held  entitled  to  recover 
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against  him.  In  this  case  the  purchasers  are  trying  to  recov- 
er possession,  hut  must  fail  precisely  on  the  same  grounds  as 
influenced  the  decision  in  that  case. 

Under  these  circumstances,  I think  the  nonsuit  was  right, 
and  that  the  rule  must  be  discharged. 

Richards,  J.,  concurred. 
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Present — Hon.  J.  B.  Macauley,  C.  J. 
Hon.  A.  McLean. 

Hon.  W.  B.  Richards. 


William  Ledley  Perrin  y.  Alexander  Hamilton. 

Commission  of  bankruptcy — Debt  provable  under. 

Debt  on  bond  made  by  the  defendant  and  one  W.,  as  securities  for  one  Shaw, 
conditioned,  that  if  said  Shaw  should  not  from  time  to  time,  &c.,  well  and 
truly  pay  unto  the  plaintiff  each  and  every  of  ten  promissory  notes,  on  the 
respective  days  on  which  the  same  became  due  and  payable,  according  to 
the  tenor  and  effect  of  the  said  promissory  notes  respectively,  then  if  the 
defendant  and  said  W. , or  either  of  them,  should  well  and  truly,  absolutely 
and  at  all  events,  pay  or  cause  to  be  paid  unto  the  plaintiff  each  and  every 
of  the  said  ten  promissory  notes  on  the  respective  days  on  which  the  same 
became  payable,  then,  &c.,  ; otherwise  &c.,  ; assigning  breaches  as  to  the 
last  six  of  the  said  promissory  notes. 

Plea,  that  Shaw  did  not  pay  the  first  and  second  of  the  said  ten  promissory 
notes  when  the  same  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  and  that  thereupon  the  bond  became'forfeited  ; and  that  after- 
wards, and  while  the  said  notes  remained  due  and  unpaid,  to  wit,  on,  &c. , the 
said  Shaw  became  bankrupt ; and  that  afterwards,  and  while  the  said  notes 
remained  due  and  unpaid,  and  after  the  said  writing  obligatory  had  become 
forfeited,  the  defendant  became  bankrupt,  &c.,  aud  that  the  said  debt 
accrued  due  and  was  payable  before  the  defendant  became  bankrupt. 

On  demurrer  to  this  plea  on  the  grounds  that  the  notes  which  became  due 
afterthe  bankruptcy  of  the  defendant  were  not  provable  under  the  com- 
mission against  the  defendant  under  the  statute  ; that  the  liability  of  the 
defendant  under  the  bond  was  not  embraced  in  the  statute,  and  was  not 
discharged  thereby  ; and  that  as  to  the  notes  which  fell  due  after  the  bank- 
ruptcy of  the  defendant,  the  bond  at  the  time  of  the  bankruptcy  was  not 
forfeited  : 

Held,  that  the  bond  being  forfeited  before  the  defendant’s  bankruptcy,  there- 
fore the  penalty  became  a debt,  which  the  plaintiff  might  have  applied  to 
have  retained  in  the  hands  of  the  defendant’s  assignee  till  the  contingency 
happened,  and  then  have  proved,  and  that  the  defendant  was  discharged, 
and  the  plea  consequently  good. 

Richards,  J.,  dissentiente. 

Debt,  on  the  joint  and  several  bond  of  the  defendant  and 
one  James  Wilson  to  the  plaintiff,  in  the  penal  sum  of  one 
H V.,  U.  C.  C.  P. 
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thousand  six  hundredand  eighty  pounds,  dated  the  14th  of 
April,  1846. 

Writ  issued  30th  of  August,  1854 ; declaration  12th  of 
September,  1854. 

After  reciting  that  one  Samuel  Shaw  had  made  his  ten 
promissory  notes,  bearing  equal  date  with  the  said  writing 
obligatory  ; and  that  the  defendant  and  the  said  Wilson  had 
agreed,  jointly  and  severally,  to  guarantee  the  due  and 
faithful  payment,  according  to  the  tenor  and  effect  thereof 
respectively,  and  that  five  of  the  said  promissory  notes  were 
made’payable  to  the  plaintiff  or  order  at  the  Branch  Bank  of 
Montreal,  Toronto,  at  one,  two,  three,  four  and  five  years 
after  date  ; and  that  other  five  of  the  said  promissory  notes 
were  stock  notes,  made  payable  to  the  plaintiff  in  good  mer- 
chantable axes  at  the  market  price,  but  not  to  exceed  three 
pounds  fifteen  shillings  per  box,  payable  at  the  establishment 
ofMessieurs  WilliamLedley  Perrin  & Comp  any,  at  Toronto, 
at  one,  two,  three,  four  and  five  years  after  date;  and  that 
the  defendant  and  said  Wilsonhad  agreed  to  become,  andby 
the  said  writing  obligatory  did  become  jointlyand  severally 
sureties  for  the  due  payment  as  well  of  the  said  five  nego- 
tiable promissory  notes  therein  and  hereinbefore  firstly  men- 
tioned, asofthesaidfivestocknotesthereinandhereinbefore 
lastlymentioned,  according  to  the  tenor  and  effect  ofthesaid 
ten'notes  respectively,  such  payment  being  intendedby  the 
defendant  and  said  Wilson  tobe  secured  by  them  absolutely 
and  at  all  events:  it  was  conditioned,  that  if  the  said  Samuel 
Shaw,  his  executors,  &c.,  should  not  from  time  to  time,  &c., 
well,  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff,  his 
executors,  &c.,  each  and  every  of  the  said  ten  promissory 
notes,  on  the  respective  days  on  which  the  same  became  pay- 
able, according  to  the  tenor  and  effect  of  each  of  the  said  ten 
notesrespectively;  then , if  the  defendant  and  said  Wilson,  or 
either  of  them,  their  or  either  of  their  heirs,  executors  or 
administrators,  should  well  and  truly,  absolutely  and  at  all 
events,  pay  or  cause  to  be  paid  unto  the  defendant,  his  heirs, 
&c.,  each  and  every  of  the  said  ten  notes,  on  the  respective 
days  on  which  the  same  respectively  became  due  and  payable, 
accordingto  the  tenorandeffectthereof,  then  the  said  writing 
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obligatory  should  be  void  &c. ; otherwise,  &c.  The  declara- 
tionthenassignsforbreaches,  thaton  the  17th  of  April, 1849, 
a large  sum  of  money — to  wit,  the  sum  of  one  hundred  and 
eighteen  pounds— secured  by  the  promissory  note  for  that 
sum  in  the  said  writing  obligatory  mentioned,  became  and 
was  due,  and  owing,  and  payable  from  the  said  Shaw  to  the 
plain  tiff,  but  that  neither  the  said  Shaw,  although  afterwards 
thereunto  duly  requested,  nor  the  said  Wjlson,  northe  said 
defendant,  who  afterwards  had  due  notice  of  the  default  of 
the  said  Shaw,  paid  the  same  or  any  part  thereof  to  the 
plaintiff*;  and  the  same  is  and  remains  in  arrear  and  unpaid, 
contrary  to  the  tenorand  effect  ofthe  said  writing  obligatory. 
The  declaration  then  assigns  five  other  breaches  as  to  the 
remaining  notes,  payable  in  axes  and  money,  and  concludes— 
by  means  ofwhich  said  several  breaches  the  said  writing  obli- 
gatory became  forfeited,  and  an  action  hath  accrued  to  the 
plaintiff  to  demand,  &c. ; yet,  &c. 

The  bond  being  set  out  on  oyer  in  the  same  terms  as  in  the 
declaration,  the  defendant  pleaded,  first,  that  the  said  Shaw 
did  not  pay  the  said  promissory  notes  firstly  and  secondly  in 
therecital  ofthe  saidwritingobligatory  mentioned,  when  the 
same  became  due  and  payable,  according  to  the  tenorand 
effect  thereof,  andthatthereupon  the  said  writing  obligatory 
became  and  was  forfeited ; and  the  defendant  further  saith 
that  afterwards,  and  while  the  saidpromissory  notes  remained 
due  and  unpaid — to  wit,  on  the  1st  of  June,  1818 — the  said 
Shaw  becam  e abankrupt,  within  th  e true  intent  and  meaning 
ofthe  statutes  then  in  force  concerning  bankrupts,  and  that 
afterwards, and  while  the  saidpromissory  notesremaineddue 
and  unpaid,  an  d after  the  said  writing  obligatory  had  become 
forfeited,  and  before  suit — to  wit,  on  the  24th  of  June— 1848 
— the  defendant  became  a bankrupt,  within  the  true  intent 
and  meaning  of  the  statutes  then  in  force  concerning  bank- 
rupts, and  that  the  said  debt  accrued  due  andwras  payable, 
and  the  causes  of  action  in  respect  thereof  accrued  to  the 
plaintiff,  before  the  defendant  became  a bankrupt — con- 
cluding to  the  country. 

Demurrertoplea,  on  thegrounds, first,  thatthepromissory 
notesin  the  saidwritingobligatory  men  tioned,whichbecame 
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dueandpayable  after  the  bankruptcy  of  the  defendant,  were 
not  provable  under  the  commission  of  bankruptcy  against 
the  defendant  under  the  statutes  then  in  force  concerning 
bankrupts;  secondly,  that  the  liability  under  the  said 
writing  obligatory  was  not  embraced  within  the  true  in- 
tent and  meaning  of  the  said  statutes,  and  was  not  dis- 
charged thereby ; thirdly,  that  as  to  the  promissory  notes 
which  fell  due  and  payable  after  the  bankruptcy  ofthe  defen- 
dant, the  said  writing  obligatory,  at  the  time  of  the  said 
bankruptcy  of  the  defendant,  was  not  forfeited. 

The  demurrer  was  argued  during  last  Hilary  term,  when 
McDonald , for  the  demurrer,  contended  that  the  defendant, 
havingbecome  bankrupt  after  default  in  the  paymentof  the 
fourfirst-mentionednotes,andforwhichthe  plaintiff  was  not 
proceeding  in  this  action,  did  not  discharge  the  bond,  which 
remained  still  in  force,  to  secure  the  last  six  notes,  for  which 
this  action  is  brought ; andthatsuch  six  noteshaving  become 
duesincethe  bankruptcy,  were notprovable under  it, butthe 
plaintiff  remains  at  common  law  on  the  bond,  subject  to  the 
suggestion  of  breaches  under  the  statute  8 & 9 Wm.  III.  ch. 
11,  sec.  8 : That  the  plaintiff  might,  before  the  bankruptcy 
have  sued  the  defendant  on  the  bond,  by  reason  ofthe  former 
breaches,  andrecoveredjudgmentfor  the  whole  penalty;  and 
had  he  done  so,  his  course  now  would  have  been  by  scire 
facias , suggesting  further  breaches  under  the  statute  to  obtain 
execution  therefor : That  theEnglishbankruptacts  and  ours 
differ  as  a comparison  shews, — that  thelmperial  statute  6 Geo. 
IV.  ch.  16,  specified  three  classes  of  debts  provable  there- 
under ; first,  alldebtsdue  ;second,all  debts  certain  tobecome 
due ; and  third  (sec.  56),  all  debts  contracted,  payable  on 
contingencies,  and  capable  of  valuationbefore  such  contin- 
gency happened ; and  that  our  statute  provided  for  the  two 
first  only,  and  not  for  the  third  or  last  ;thatifthe  (provincial 
statute  7 Vic.  ch.  10,  sec.  85)  provided  for  eleven  species  of 

debtsordemands,enumeratingthem,butnotincludingdebts 

payable  on  a contingency  not  yet  happened.  He  cited 
Ex  parte  Adney,  2 cow.  476,  A.  D.  1776  ; John  on  v. 
Compton,  4 Sim,  37,  1830 ; which  last  was  the  case  of  a 
covenant  to  secure  an  annuity  granted  by  another  person  : 
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Tha,t  no  debt  was  due  as  a debt, but  the  bond  constituted  only 
a security  or  liability — Lane  v.  Burkhart,  4 Scott,  KR.  294; 
S.  C.,  3 M.  & G.  597 ; Milieu  v.  Whittlebury,  1 Camp.  428; 
Yallopv.  Ebers,  1 B.&Ad.698;  S.C.lLeb.Ob.317,— that 
the  plaintiff  could  not  have  sworn  to  any  debt,  or  been  a good 
petitioning  creditor;  andthatthe  only  clause  in  ourstatutes 
that  relates  to  sureties  is  not  applicable,  and  thatthe  present 
demand  was  not  a debt  proveable  under  the  commission. 

Vankoughnet , Q.  (7.,  against  the  demurrer,  distinguished 
a penal  bond  forfeited  by  partial  breaches  of  the  condition 
before  the  bankruptcy  fro  m o ther  con  trac  fcs  by  parol  or  sealed, 
and  contended  that  upon  the  first  breach  the  penalty  had 
become  a debt  at  law;  and  that,  being  previous  to  the  defen- 
dant’s bankruptcy,  itwas  proveable  accordingly.  He  relied 
strongly  upon  the  case  of  The  Skinners  Co.  v.  Jones,  3 Bing. 
H.  S.  481,  as  much  in  point  in  governing  this  case,  and 
referred  to  Archbold  on  Bankruptcy,  p.  126-7,  for  the 
authorities  bearing  on  the  subject. 

McDonald,  in  reply,  said  a judgment  was  stronger  than  a 
bond,  and  yet  a judgment  was  not  recognized  as  a debt  in 
Johnson v.  Compton  ( supra );  thattobeadmittedto proof, the 
creditor  paust  swear  to  the  amount  due,  and  could  not  do  so 
here;  that  the  case  cited  on  the  other  side  was  an  absolute 
undertaking — not  contingent,  as  if  the  other  party  should^&y 
but  that  he  shall  pay — whilehere  it  wa3  strictly  conditional, 
if  Shaw  did  not  pay  the  defendant  would.  He  also  cited 
Willoughby  v.  Swinton,6  East,  550,  that  it  was  a case  within 
the  statute  requiring  breaches  to  be  assigned,  &c.,  and  not 
one  in  which  the  plaintiff  was  entitled  to  the  whole  penalty 
as  a debt  when  the  act  of  bankruptcy  was  committed. 

At  the  second  argument,  with  reference  to  the  provincial 
statute  9 Vic.ch.30,  sec.  32,  not  cited  at  the  first  argument, 
McDonald , for  the  plaintiff,  contended  the  penalty  was  not 
a debt  proveable  in  bankruptcy,  but  that  the  condition  was 
looked  to,  and  that  in  this  case  no  debt  arose  out  of  the  terms 
of  the  condition,  except  as  it  accrued  by  each  successive 
default;  That  in  The  Skinners  Co.  v.  Jones,  the  defendant 
was  a principal,  not  a surety,  which  made  all  the  difference, 
as  that  case  shewed,  which  was  held  not  to  come  under  the  6 
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Geo.IV.ch.  16,  sec.  56,  which  bears  close  resemblance  to  our 
own  act  9 Vic.  cb.  30,  sec.  32.  So,  he  argued,  in  the  case  of 
Willis,  4 Ex.  R.  630,  the  defendant  was  a principal  contrac- 
tor, not  a suretyfor  or  at  the  instance  of  another  person, nor 
were  the  facts  in  other  respects  identical  with  the  present 
case.  He  submitted  there  was  no  substantial  distinction 
between  the  56tli  section  of  the  Imperial  act  and  the  32nd 
section  of  our  own  act,  and  that  at  all  events  the  plain  tiff  was 
entitled  to  recover  the  amount  of  the  stock  notes,  which  notes 
he  could  not  have  proved  in  bankruptcy,  the  amount  sound- 
ing entirely  in  damages,  and  necessarily  requiring  the  inter- 
vention of  a jury  to  ascertain  it;  andif  so,  it  was  an  answerto 
the  defence  in  this  demurrer. — 4Bing.209.  Asto  the  money 
notes,  he  again  urged  that  their  amountdidnot  constitute  a 
debt  contracted, butonlyacontingentliability,amere  liability 
to  become  indebted;  that  to  create  a debt  contracted, payable 
on  a contingency,  it  must  be  capable  of  valuation  before  the 
contingency  happened,  as  if  under  section  56  of  tlielmperial 
statute:  that  before  such  contingency  happened  no  such 
valuation  couldhave  been  placed  upontheminthiscase;  and 
not  having  happened  before  the  bankruptcy,  the  plaintiff 
could  not  have  been  let  in,  and  is  therefore  not  barred  this 
action:  that  the  casesunder  thefirstpart  or  clause  of  the  56th 
section  of  the  Imperial  statute,  are  to  be  applied  to  the  32nd 
section  of  the  Provincial  act,  and  govern  the  question  whether 
it  was  a debt  contracted  or  not ; and  that  they  shew  it  was 
not,  but  a mere  contingentliability:  that  when  one  contracts 
as  a principal,  it  does  not  formacontingent  debt,  as  it  does  in 
the  case  of  a surety,  or  that  in  the  latter  case  it  constitutes 
only  a liability  as  distinguished  from  a contingent  debt,  if 
the  former  may  be  so  regarded.  Until  the  event, it  remains 
a contingency  whether  the’suretv  will  ever  become  indebted 
atall.  Helikewisesubmittedthat theplaintiff hadan election 
to  seek  relief  in  bankruptcy , or  to  await  the  contingency  and 
sue  at  law,  referring  to  6 Geo.  IV.  ch.  16,  sec.  59,  and  Ex 
'parte  Marshall,  1 M.  & A.  126. 

Vankoughnet , §.  G,  in  reply,  again  relied  upon  The  Skin- 
ners Co.  v.  Jones  as  conclusive  in  the  defendant’s  favor,  and 
upon  the  late  case  of  Arnott  v.  Holden,  IT  Jurist,  318,  and 
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contended  that  the  defendant  here  was  as  much  a principal  as 
the  defendant  in  the  first  case,  and  less  a surety  than  the 
defendant  in  the  last  case;  that  contingent  liabilities  arise 
where  there  is  no  debt  certain,  due,  or  pay  able  by  any  one,  as 
annuities,  when  the  liability  of  the  principal  to  become 
indebted  depends  on  the  contingency  of  the  annuitant  living 
at  the  time  the  annuity  accrues  andbecomes  due  andpayable; 
but  that  persons  guaranteeing  the  payment  of  debts  certain 
contract  debts  payable  on  a contingency,  that  they  espouse 
the  debt,  or  its  payment,  which  is  the  same  thing,  but  only 
oblige  themselves  to  pay  it  contingently,  in  the  event  of  the 
party  primarily  or  concurrently  liable  to  pay  it  failing  to  do 
so  : that  here  the  language  usedin  the  condition  is  peculiarly 
emphatic  as  respects  the  defendant’s  undertaking  to  pay, 
although  only  contracting  as  surety  for  Shaw.  Further,  that 
the  bond  having  been  forfeited  before  the  bankruptcy, 
brought  it  within  the  cases  on  that  head  ; that  had  the  con- 
tingency happened  before  the  bankruptcy,  or  even  after- 
wards before  it  became  too  late  to  prove,  the  plaintiff  might 
have  proved,  according  to  the  whole  current  of  authorities 
relating  to  the  Imperial  statute  6 Geo.  IV  ch.  16,  sec.  56 ; 
and  that  the  defendant’s  bond  having  been  in  fact  forfeited 
before  the  bankruptcy,  not  only  might  the  plaintiff  have 
proved  against  him  for  prior  defaults,  but  might,  as  that  very 
circumstance  shewed,  have  applied  to  have  the  residue  retain- 
ed to  abide  the  event  of  the  contingency:  that  section  82  of 
the  provincial  statute  was  on  this  head  quite  different,  and 
went  farther  than  section  56  of  the  Imperial  statute,  which 
before  the  contingency  only  letin  proof  of  contingent  debts 
capable  of  valuation  before  the  contingency  happened ; 
whereas  our  act  admits  contingent  debts  not  capable  of  valu- 
ation in  anticipation  of  the  contingency,  to  be  retained,  if,  as 
in  the  present  case,  they  wouldbecome  debts  payable  when 
the  contingency  happened,  and  provable  under  the  the  last 
clause  of  the  Imperial  statute : that  the  amount  is  ascertained 
on  the  face  of  the  condition,  both  as  to  the  money  and  the 
stock  notes,  and  the  whole  might  have  been  claimed  and 
allowed  in  bankruptcy,  by  reason  of  the  forfeiture  of  the 
bondif  not  otherwise ; and  the  defendant’s  plea  therefore 
g ood. 
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Macaulay,  C.  J. — The  provincial  statute  7 Vic.  ch.  10, 
sec.  35,  enacted,  first — That  all  debts  due  and  payable  by  any 
bankrupt  at  the  date  of  the  commission  against  him  may  be 
proved  and  allowed  against  his  estate.  Second — And  all 
debts  then  absolutely  due,  although  not  payable  until  after- 
wards, may  be  proved  and  allowed  as  if  payable  presently, 
with  a discount  or  rebate  of  interest  when  no  interest  is  pay- 
able by  the  contract  until  the  time  when  the  debt  would  be- 
come payable.  Third — And  all  monies  due  by  any  bankrupt 
on  any  bottomry  or  respondentia  bond,  or  on  any  policy  of 
insurance,  may  be  proved  and  allowed  in  case  the  contingency 
or  loss  should  happen  before  the  declaring  of  the  first  divi- 
dend, in  like  manner  as  if  the  same  had  happened  before  the 
date  of  commission.  Fourth — And  in  case  the  bankrupt  shall 
be  liable  for  any  debt  (first)  in  consequence  of  having  made  or 
endorsed  any  promissory  note  or  bill  of  exchange,  before  the 
date  of  the  commission ; (second)  or  in  consequence  of  the 
payment  by  any  party  to  any  bill  or  note  of  the  whole  or  any 
part  of  the  money  secured  thereby,  (third)  or  of  the  payment 
of  any  sum  of  money  by  a surety  of  the  bankrupt  in  any  con- 
tract whatsoever,  although  such  payment  shall  in  either  case 
be  made  after  the  date  of  the  commission,  provided  it  be  made 
before  the  declaring  of  the  first  dividend,  such  debt  shall  be 
considered  for  all  the  purposes  of  this  act  as  contracted  at  the 
time  when  such  bill  or  note  or  other  contract  shall  have  been 
so  made  or  endorsed,  and  may  be  proved  and  allowed  as  if  the 
said  debt  had  been  due  and  payable  by  the  bankrupt  before 
the  date  of  the  commission.  Fifth. — And  also  any  claim  or 
demand  by  or  in  right  of  the  wife  of  the  bankrupt,  founded 
on  her  contract  of  marriage  with  the  bankrupt,  and  which  is 
valid  as  against  creditors,  &c.,  or  for  or  in  relation  to  her 
separate  property.  Sixth.  And  all  demands  against  the 
bankrupt,  for  or  on  account  of  goods  or  chattels  wrongfully 
obtained,  taken  or  withheld,  may  be  proved  and  allowed  to 
the  amount  of  the  worth  of  the  property ; and  no  debt  other 
than  those  above  mentioned  shall  be  proved  or  allowed  against 
the  estate  of  any  bankrubt. 

Section  59.  Every  bankrupt  who  shall  appear  and  obtain  a 
certificate,  &c.,  shall  be  discharged  from  all  debts  due  by  him 
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at  the  date  of  the  commission,  and  from  all  claims  and  de- 
mands made  proveable  under  the  commission. 

Section  64.  And  from  all  liability  to  he  sued  in  respect 
thereof,  &c. 

Section  66.  When  dividend  paid,  a reserve  may  be  made, 
for  sufficient  reasons,  to  meet  unproved  debts,  &c. 

By  the  statute  9 Vic.  ch.  30,  sec.  30  : Any  person  who  at  the 
issuing  of  the  commission  shall  be  surety,  or  liable  for  any 
debt  of  the  bankrupt,  or  bail  for  him,  &c.,  if  he  shall  have 
paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole 
debt,  although  he  may  have  paid  the  same  after  the  commis- 
sion issued,  shall  (if  the  creditor  has  proved)  stand  in  his  place; 
or  if  not,  such  surety,  or  person  liable,  or  bail,  may  prove,  &c., 
subject  to  the  provisions  therein  contained. — See  the  Imperial 
statute  6 Geo.  IV.  sec.  52,  a like  clause. 

Section  32.  If  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  upon  a contin- 
gency which  shall  not  have  happened  before  the  issuing  of 
such  commission,  the  person  with  whom  the  debt  has  been 
contracted  may,  if  he  think  fit,  apply  to  have  the  same 
retained  in  the  hands  of  the  assignee  until  the  arrival  of  such 
contingency,  or  until  it  be  ascertained  that  it  cannot  arrive ; 
and  such  person  may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt  and  receive  dividends, 
not  disturbing  former  dividends,  &c. 

The  Imperial  statutes  5 Geo.  IV.  ch.  98,  sec.  54,  and  6 Geo. 
IV.  ch.  16,  sec.  56,  contains  clauses  nearly  similar  to  the  last. 

The  statute  8 Vic.  ch.  48,  sec.  5,  authorizes  a final  order 
under  the  act  for  the  relief  of  insolvent  debtors,  to  operate  as 
a discharge  of  all  debts  due  up  to  the  day  of  filing  the  petition, 
as  fully  and  completely  and  to  the  same  extent  as  if  such 
trader  had  obtained  a certificate  under  the  7 Vic.  chap.  10, 
sec.  59. 

Two  cases  have  been  relied  upon  as  peculiarly  applicable 
to  the  present  case.  First,  The  Skinners’  Company  v.  Jones 
(3  Bing.  N.  S.  481),  relied  upon  by  the  defendant,  is  much  in 
point.  A bond  executed  by  the  defendant,  as  surety  for 
another,  dated  the  1st  of  March,  1832,  was  conditioned  for 
payment  of  five  pounds,  interest  on  a principal  sum  of  two 
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hundred  pounds,  on  the  1st  of  March,  1833,  and  on  the  1st 
of  March  1834,  and  two  hundred  and  five  pounds  on  the  1st 
of  March  1835.  The  first  years  interest  was  not  paid  till 
the  30th  of  March,  1833,  whereby  the  bond  became  forfeited 
at  law.  In  June,  1833,  the  defendant  became  bankrupt ; and 
it  was  held,  in  an  action  afterwards  brought  on  the  bond,  to 
which  the  defendant  pleaded  his  bankruptcy,  that  the  bond 
was  proveable  under  the  defendant’s  commission.  It  appears 
the  condition  was,  that  if  the  principal  (Butler)  paid  the  two 
hundred  pounds  and  interest  as  aforesaid,  or  in  case  the  said 
Butler  should,  during  any  part  of  the  said  three  years,  &c., 
fall  into  decay  by  riot,  ill-husbandry,  or  any  dishonest  or 
immoral  conduct,  then  if  said  Butler  should  well  and  truly 
pay  or  cause  to  be  paid  on  demand,  unto  the  plaintiffs,  the 
full  sum  of  two  hundred  pounds,  with  interest  at  the  rate 
aforesaid,  the  bond  should  be  void,  &c.  The  court  decided 
against  the  plaintiff,  irrespective  of  the  statute  6,  Geo.  IV. 
ch.  16,  sec.  56,  on  the  ground  that  the  bond  was  forfeited  at 
the  time  of  the  bankruptcy,  and  might  then  have  become  the 
subject  of  proof  against  the  defei^dant’s  estate.  In  this  case 
the  defendant  was  a party  to  the  bond  of  the  principal,  though 
manifestly  given  as  a security  only.  Second — The  case  of 
Arnett  v.  Holden  (17  Jur.  318),  S.  C.  (22  L.  J.  N.  S.  Q.  B.  14), 
and  16  Eng.  Rep.  (142),  which  was  a debt  on  an  annuity  bond 
in  the  common  form.  The  bond  was  dated  on  the  19th  of 
June,  1828,  and  made  by  one  Mather  and  the  defendant,  to  the 
plaintiff,  in  the  penal  sum  of  three  hundred  pounds.  The  con- 
dition recited  that  Mather  had  agreed  with  the  plaintiff  for  the 
sale  to  him  of  an  annuity  of  twenty  pounds  a year  during  the 
lives  of  the  plaintiff  and  wife  and  of  the  survivor,  for  the  price 
of  one  hundred  and  fifty  pounds : that  the  said  Mather  had 
requested  the  defendant  to  join  in  the  said  bond  for  securing 
the  said  annuity  of  twenty  pounds,  which  he  had  consented 
to  do,  and  the  condition  was,  that  if  the  said  Mather  or  the 
defendant,  or  either  of  them  paid  to  the  plaintiff  during 
life  as  aforesaid  the  annuity  of  twenty  pounds  by  two  half- 
yearly  payments  on  the  9th  of  June  and  December,  then,  &c. 
Breach,  in  replication:  fifty  pounds  due  for  two  and  a half  years’ 
annuities,  &c.  The  pleas  were — The  Statute  of  Limitations- 
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and  bankruptcy  of  the  defendant  after  bond  and  before  suit, 
and  that  the  cause  of  action  occured  before  such  bankruptcy. 

The  facts  were,  that  the  defendant  became  a bankrupt  in 
1836  : that  Mather  paid  the  annuity  half-yearly  down  to 
1848,  but  never  till  after  the  days  appointed  therefor  ; so  that 
breaches  of  the  bond  had  taken  place  before  the  defendant’s 
bankruptcy  and  more  than  twenty  years  before  the  com- 
mencement of  this  action,  which  was  for  arrears  of  the  annuity 
since  1848.  It  was  held  that  the  Statute  of  Limitations  was 
in  bar,  and  that  the  plaintiff  was  entitled  to  recover  notwith- 
standing such  bankruptcy. 

Mr.  Justice  Wightman  differs  from  Lord  Campbell  and  Mr. 
Justice  Erie  upon  the  question  whether  the  defendant  was  to 
be  regarded  as  a principal  in  the  bond,  or  only  a surety  to 
secure  the  annuity,  but  all  agreed  that  if  to  be  looked  upon  as 
a surety  only  he  could  not  set  up  his  bankruptcy  as  a bar  to 
the  breaches  of  the  bond  incurred  since  his  bankruptcy,  be- 
cause the  condition  had  been  previously  broken  by  reason  of 
the  non-payment  at  the  day  of  the  annuities  that  came  due 
in  previous  years.  The  plaintiff’s  counsel  referred  to  the 
case  of  The  Skinners’  Company  v.  Jones  (3  Bing.  N.  S.  4S 1) 
and  said  it  was  difficult  to  see  on  what  ground  that  decision 
proceeded,  and  that  the  point  as  to  the  possibility  of  valuing 
the  liability  was  not  presented  to  the  court,  and  endeavored 
at  all  events  to  distinguish  it.  Erie,  J.,  said  it  would  be 
contrary  to  the  system  of  bankruptcy  to  allow  proof  for  the 
penalty  in  all  cases  of  bonds  for  the  performance  of  promises 
where  there  has  been  a nominal  breach  but  nothing  due,  and 
to  make  the  assignees  liable  indefinitely  to  claim  for  a divi- 
dend in  case  of  a future  breach. 

This  was  the  case  of  an  annuity,  and  annuities  have  always 
been  treated  as  a class  not  identical  with  or  governed  by 
the  rules  that  usually  apply  in  ordinary  debts  or  money 
demands  between  principal  and  surety,  where  a specific  debt 
is  contracted  by  the  principal.  This  case,  however,  shews 
that  the  penalty  is  not  looked  upon  as  the  debt  in  bankruptcy 
though  if  the  condition  be  broken  and  the  bond  forfeited  at 
law,  it  may  enable  the  obligee  to  prove  under  circumstances 
that  would  not  be  allowed  before  breach  of  the  condition 
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As  an  agreement  to  pay  money  or  to  answer  the  default  of 
another,  the  condition  is  looked  to  as  expressing  the  under- 
taking and  the  amount  of  liability,  &c. 

That  the  penalty  of  a bond  is  not  to  be  taken  as  the  debt 
in  bankruptcy  I think  the  cases  establish — The  Church- 
wardens &c.  of  St.  Martin  v.  Warren,  (2  Star.  188),  S.  C.  (1 
B,  & A.  491),  Taylor  v.  Young,  in  Error  (3  B.  & A.  521), 
Exparte  Marks  (3  M.  & A.  521),  Utterson  v.  Vernon  (3  T.  R. 
546),  Hodgson  v.  Bell  (7  T.  R.  97).  And  as  to  the  Statute 
of  Limitations,  see  Sanders  v.  Coward  (15  M.  & W.  56), 
Blair  v.  Ormond  (15  Jur.  1054,  S.  C.  7 Eng.  Rep.  318). 

But,  when  forfeited  before  the  bankruptcy,  it  may  often 
let  in  a creditor  to  prove,  who  would,  before  breach,  be  ex- 
cluded— Tully  v.  Sharkes  (2  Lord  Ray,  1546),  Perkins  v. 
Kempland  (2  Blk.  Rep.  1106),  Wyllie  v.  Wilkes  (Doug.  519). 
Exparte  Groome  & Winchester  (1  Atk.  118),  Hancock  v. 
Entwisle  (3  T.  R.  446),  Brooks  v.  Lloyd  (1  T.  R.  17),  Hodg- 
son v.  Bell  (7  T.  R.  97),  Arnott  v.  Holden  (16  Eng.  Rep. 
148,  S.  C.  17  Jur.  318),  Westcott  v.  Hodges  (5  B.  & A. 
12),  Brown  v.  King  (8  T.  R.  389),  Butcher  v.  Churchill 
(14  Vez.  567),  Ex  parte  Marks  (3  M.  & A.  521),  Marshall  v. 
Fox  (2  Dea.  & Ch.  587,  S.  C.  M.  & A.  118).  And  it  would 
seem  that  when  the  condition  relates  to  one  or  more  matters 
that  at  once  exhaust  the  whole  object  of  the  security,  the 
bond,  if  proved  for  part,  must  be  extended  to  the  whole,  and 
cannot  be  afterwards  put  in  suit  in  an  action  at  law  for  the 
residue — Taylor  v.  Young  (3  B.  & A.  527),  Utterson  v.  Ver- 
non (3  T.  R.  548),  Atwood  v.  Partridge  (4  Bing.  209),  Brown 
v.  King,  (8  T.  R.  389). 

In  the  case  before  us  the  bond  was  forfeited  before  the  de- 
fendant’s bankruptcy,  but  it  is  clear  the  defendant  was  a 
surety  or  guarantee  only  ; and  the  difficulty  is  to  determine 
whether  he  contracted  a debt,  payable  on  a contingency, 
within  the  meaning  of  the  bankrupt  laws,  or  only  a contin- 
gent liability  to  become  indebted. 

The  condition  provides  for  two  descriptions  of  debts.  In 
the  first  place,  it  guarantees  the  payment  of  five  promissory 
notes,  payable  in  money  at  certain  named  days.  In  the  second 
place,  it  guarantees  the  payment  of  five  other  sums  at  fixed 
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days,  not  in  money,  but  in  axes  at  the  market  price,  not 
exceeding  £3  155.  per  box.  Two  questions  are  therefore 
presented — namely,  first,  whether  the  defendant  contracted 
a debt,  payable  on  a contingency,  In  relation  to  the  notes 
payable  in  money ; second,  whether  he  did  so  in  relation  to 
what  are  in  the  condition  of  the  bond  termed  stock  notes. 
First,  then,  as  to  the  notes  payable  in  money,  a peculiarity  in 
the  wording  of  our  statute  9 Vic.  ch.  30,  sec.  32,  as  compared 
with  the  Imperial  statutes  6 Geo.  IY.  ch.  16,  sec.  56  and  12 
Yic.  ch.  106,  sec.  177,  is  to  be  borne  in  mind.  The  Imperial 
acts  provide  that  if  any  bankrupt  shall,  before  the  issuing  of 
the  commission,  have  contracted  any  debt,  payable  upon  a 
contingency  which  shall  not  have  happened  before  the  issuing 
of  the  commission,  the  person  with  whom  such  debt  has  been 
contracted  may,  if  he  think  fit,  apply  to  the  commissioners 
to  set  a value  upon  such  debt,  and  who  are  required  to  ascer- 
tain the  value  thereof,  and  to  admit  such  persons  to  prove  the 
amount  so  ascertained,  and  to  receive  dividends  thereon;  or  if 
such  value  be  not  so  ascertained  before  the  contingency  shall 
have  happened,  then  such  person  may  after  such  contingency 
shall  have  happened  prove  in  respect  of  such  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any  former 
dividends — See  the  Provincial  statute,  ante  p.  65.  A com- 
parison of  the  two  will  shew  that  the  various  cases  in  England 
which  have  turned  upon  the  difficulty  of  placing  a value  upon 
the  contingency  by  any  tangible  data  before  the  contingency 
has  happened,  as  may  be  done  in  cases  of  deots  absolutely 
due,  though  payable  at  a future  period,  or  upon  annuities  for 
the  lives  of  the  annuitants,  do  not  apply  here, — our  act  not 
requiring  the  contingent  debt  to  be  valued,  but  the  same  to 
be  retained  until  the  contingency  happen,  &c. ; whence  it 
follows  that  if  a specific  sum  constitutes  the  debt  there  can 
be  no  difficulty  in  retaining  it,  subject  to  the  contingency, 
however  incapable  of  previous  valuation  such  contingency 
may  be. 

The  Imperial  statute  12  Yic.  ch.  106,  sec.  178,  contains  an 
express  provision  extending  the  right  to  claim  and  prove  for 
a liability  to  pay  money  on  a contingency,  as  distinguishable 
from  debts  contracted  payable  on  a contingency,  provided  for 
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in  the  177th  section.  The  distinction  between  debts  payable 
on  contingencies  and  contingent  liabilities  to  become  indebted 
had  been  previously  noticed  in  several  of  the  adjudged  cases, 
and  the  effect  given  to  such  distinction  no  doubt  led  to  the 
adoption  of  the  178th  section  in  the  last  statute.  Some  of 
the  cases  in  England  will  be  found  to  turn  upon  the  first 
branch  of  the  6 Geo.  IV.  ch.,  16,  sec.  56,  and  others  upon  the 
second;  and  debts  have,  under  the  latter  branch,  been  admit- 
ted to  proof  after  the  contingency  has  happened,  though 
subsequent  to  the  bankruptcy,  that  would  not  have  been 
admitted  under  the  former  branch  while  the  contingency 
remained  in  dubio,  principally  by  reason  of  the  impossibility 
of  valuing  the  contingency  in  the  one  case,  which  was  obviated 
by  the  event  in  the  other.  The  two  clauses  in  section  56  did 
not  therefore  seem  to  be  considered  as  convertible;  and  after 
the  contingency  occurred  it  was  not  made  a test  in  the  ques- 
tion whether  the  creditor  could  be  allowed  to  claim  and  prove 
after  the  contingency  or  how  far  he  could  have  been  admitted 
to  have  had  a value  set  upon  the  debt  pending  the  contin- 
gency; and  this  distinction  is  material  to  the  present  case^ 
in  which  the  question  is,  whether  that  which  is  secured  by  the 
defendant’s  bond  constitutes,  after  a partial  breach  and  tech- 
nical forfeiture  of  the  bond,  a debt  contracted  by  him,  pay- 
able on  a contingency,  the  amount  of  which  might  be  retain- 
ed until  it  was  known  whether  the  contingency  would  result 
in  absolute  liability  or  total  exoneration. 

Under  the  Imperial  acts  the  question  may  arise  under  two 
distinct  aspects;  here  only  under  one.  If  the  defendant’s 
bond  was  to  be  determined  by  analogy  to  the  first  clause  of 
the  Imperial  statute,  section  56,  and  the  decisions  relative 
thereto,  I should  be  disposed  to  say  that,  notwithstanding  the 
forfeiture  before  the  bankruptcy  of  defendant,  it  could  not  in 
bankruptcy  be  treated  as  a debt  payable  on  a contingency, 
because  until  the  still  pending  contingencies  happened  it 
would  be  incapable  of  estimated  valuation.  But,  seeing 
the  grounds  on  which  debts  under  that  clause  have  been 
rejected,  and  then  turning  to  the  cases  in  which  similar 
demands  have  been,  under  the  second  clause,  sustained  after 
the  contingency  had  happened,  I arrive  at  the  conclusion 
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that  this  case  is  to  he  determined  by  reference  to  the  last 
clause,  and  not  the  first.  It  depends  therefore  upon  the 
question  whether  this  be  a debt  payable  upon  a contingency 
or  only  a contingent  liability  to  become  indebted  if  there 
really  be  any  difference — that  is,  if  they  are  distinguishable 
and  can  be  distinguished. 

Without  here  noticing  the  numerous  and  somewhat  conflict- 
ing cases  bearing  on  this  alleged  distinction,  and  without,  in 
the  first  instance,  placing  reliance  upon  the  fact  that  the 
condition  of  the  defendant’s  bond  had 'been  broken  in  relation 
to  the  notes  of  both  kinds  before  the  bankruptcy,  it  appears 
to  me  that  a few  cases  govern  and  decide  the  present — that  is, 
looking  at  the  condition  of  the  bond  as  containing  the  de- 
fendant’s contract  under  seal,  and  as  constituting  a valid  and 
binding  agreement  irrespective  of  the  penal  parts. 

Assuming,  then,  as  I do,  that  the  defendant  thereby  guar- 
anteed or  became  surety  for  the  payment  of  Shaw’s  notes 
as  therein  mentioned,  the  point  seems  to  be,  whether  a person 
guaranteeing  or  becoming  security  under  seal  for  the  pay- 
ment of  promissory  notes  made  concurrently  or  of  equal  date 
therewith  by  a third  person,  payable  to  the  covenantee,  can 
be  said  to  contract  a debt  payable  on  a contingency  within 
the  true  intent  and  meaning  of  the  bankrupt  act  now  under 
consideration.  The  cases  of  Ex  parte  Lewis  (1  M.  & McA. 
426),  Ex  parte  Myers  (M.  & Bl.  229),  Ex  parte  Simpson  (1 
M.  & McA.  544,  S.  C.  3 D.  & C.  202),  Ex  parte  Myers  v. 
Myers  (12  Jur.  647  & 648,  note  and  others  therein  mentioned), 
go  to  establish  the  affirmative  of  this  proposition;  and  those 
cases  and  the  proposition  itself  seem  to  have  been  broadly 
confirmed  by  the  case  of  Ex  parte  Willis  (4  Ex.  R.  530).  It 
was  a case  sent  for  the  opinion  of  the  Court  of  Exchequer 
by  Yice-Chancellor  Knight  Bruce. 

One  Dutton,  as  agent  of  Brook  & Sons,  contracted  to  sell  a 
certain  quantity  of  wool  at  a specific  price  to  Wilkins  & 
Evans,  but  not  being  satisfied  with  their  sufficiency,  Willis 
(the  bankrupt),  in  consideration  of  a commission  of  one  per 
cent.,  apparently  at  the  invitation  of  Brook  & Sons,  who 
paid  the  one  per  cent.,  agreed  to  guarantee  one-half  of  the 
amount  of  the  wool.  The  contract  note  sued  by  Dutton  wrs 
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dated  the  18th  March,  1849,  for  89  bales  of  wool  at  25.  4 Jd 
and  49  bales  at  2s.  4d.,  customary  tare  and  draft  to  be 
weighed  off,  and  the  amount  paid  by  buyer’s  acceptance  at 
eight  months,  dated  from  the  18th  May  then  next.  There 
were  therefore  138  bales  sold — the  weight  not  stated,  and 
therefore  the  prices  or  sum  to  be  guaranteed  not  mentioned. 
There  is  a confusion  in  the  year — it  is  in  some  places  called 
1849,  and  in  others  1847,  but  no  doubt  1847  is  the  correct 
one,  for  the  case  was  decided  in  1849. 

The  bankrupt  Willis  gave  to  Brook  & Sons  the  following 
guarantee: 

“ Messrs.  J. . Brook  & Sons, — Gentlemen : In  considera- 
tion of  one  per  cent.  I hereby  guarantee  the  due  and  correct 
payment  of  one-half  of  the  amount  of  136  bales  of  wool,  sold 
to  Messrs.  Wilkins,  of  &c.,  as  per  contract  of  Dutton,  dated 
18th  inst. 

“March  19,  1847.” 

The  price  of  the  wool  when  weighed  and  delivered, 
amounted  to  £2,966.  On  the  18th  May,  1847,  Brook 
& Sons  drew  on  Wilkins  & Evans  for  the  amount  at  eight 
months,  payable  to  their  own  order,  which  W.  & E.  accepted 
in  May  1847,  and  became  due  and  payable  the  21st  January, 
1848. 

On  the  4th  Sept.,  1847,  Brook  and  Sons  paid  Willis  the  one 
per  cent.,  by  settlement  in  account  upon  half  the  amount  of 
the  wool.  In  October,  1847,  Wilkins  & Evans  became  bank- 
rupts, and  a fiat  issued  on  the  26th  of  the  month,  &c.  The 
bill  became  due  21st  January,  1848,  and  remained  unpaid. 
On  the  18th  May,  1848,  Brook  & Co.  proved,  and  were  ad- 
mitted creditors  for  £1,483,  (being  half  the  price  of  the  wool) 
against  the  estate  of  Willis.  This  was  appealed  against  by 
other  creditors,  and  so  the  question  was  raised  whether  they 
were  entitled  to  prove  against  the  estate  of  Willis  in  respect 
of  such  guarantee. 

Now  here  the  case  came  under  the  last  clause  of  the  6 Geo. 
IV.#ch.  16,  sec.  56,  the  contingency  having  happened  since 
bankruptcy. 

After  argument  / ollock , C.  B.,  in  expressing  the  intention 
of  the  court  to  certify  in  favour  of  the  proof  referred  particu- 
larly to  Ex  parte  Myers  (Mont  & B.  229),  as  not  distinguish- 
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able,  and  Ex  parte  to  Marshall  in  Re  Fox  (Mont.  & B.  242,  S/ 
C.  2 Dea.  & Ch.  589,  and  1 M.  & A.  118),  as  throwing 
doubt  upon  Ex  parte  Myers ; and,  without  expressing  any 
opinion  whether  the  last  case  was  rightly  disposed  of  or  not, 
said,  “the  question  before  us  is  the  same  as  in  the  Ex  parte 
Myers,  and  we  think  that  case  was  rightly  decided,  and  that  a 
claim  on  a guarantee  for  a sum  certain  when  due  is  proveable 
as  a debt,  and  before  it  is  due  is  proveable  as  a debt  due  on  a 
contingency.” 

Now  this  language  is  explicit ; but  the  case  Ex  parte  Minet 
(14  Ver.  189),  mentioned  as  a strong  authority  in  support  of 
the  opinion  expressed,  does  not  appear  to  me  to  be  so  ; for  the 
language  of  Lord  Eldon , though  much  in  point,  is  not  used 
with  a view  to  the  question  raised  in  Ex  parte  Willis,  and  is 
not  therefore  of  the  same  weight  as  if  the  cases  had  been 
identical. 

And  Ex  parte  Myers,  when  closely  examined,  is  not  so 
precisely  in  point  as  was  assumed;  and  the  further  considera- 
tion of  that  case  in  Ex  parte  Simpson  (3  Dea.  and  Chy. 
792,  1 M.  & A.  544),  which  is  not  alluded  to  by  the  Court  of 
Exchequer,  shews  wherein  the  two  cases  are  distinguishable. 
Moreover,  so  far  as  the  Lord  Chief  Baron  lays  it  down  that 
a claim  on  a guarantee  for  a sum  certain  before  it  is  due  is 
proveable  as  a debt  due  on  a contingency,  I apprehend  it  is 
contrary  to  the  current  of  authorities. 

The  subsequent  case  of  Hawkins  v.  Bennett  (8  Ex.  R.  107), 
which  turned  upon  the  distinction  between  contingent  liabilities 
and  contingent  debts  in  reference  to  the  first  clause  of  6 Geo. 
IY.  ch.  16,  sec.  56,  and  in  which  Ex  parte  Willis  was  referred 
to,  seems  to  me  to  approve  of  the  decision — at  all  events,  con- 
tains nothing  to  shake  its  authority  so  far  as  it  relates  to 
a debt  guaranteed  after  the  contingency  happened — See  Re 
Littlejohn  (7  Jur.  378,  S.  C.  12  L.  J.  N.  S.  Bankruptcy  31. 

Relying  however  to  this  extent,  upon  the  authority  of  Ex 
parte  Willis,  that  the  guarantee  after  the  contingency  hap- 
pened constituted  a debt,  and,  judging  as  well  as  I can  by 
what  I take  to  be  the  spirit  or  result  of  the  cases,  I come  to 
the  conclusion  that  the  defendant  did  in  this  case  contract  a 
debt  payable  on  a contingency. 

K 
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There  is  no  doubt  the  difficulty  that  it  cannot  be  said  of  it 
technically  or  without  qualification,  that  it  is  a debt  debitum 
in  prce&enti  solvendum  in  futuro , and  it  is  the  case  of  principal 
and  surety,  and  not  of  a primary  undertaking;  still  it 
appears  to  me  to  resemble  in  effect  the  case  of  The  Skinners 
Company  v.  Jones.  It  is  debitum  in  prcesenti  solvendum  in 
futuro  upon  a contingency,  but  only  so  payable  contingently, 
not  absolutely.  I consider  it  immaterial  whether  the  defend- 
ant entered  into  the  bond  at  the  request  of  Shaw  or  not.  It 
does  not  say  he  did;  but  the  condition  shews  that  he  gave  the 
bond  only  to  guarantee  the  payments.  Nor  do  I think  that 
Wilson  being  a joint  and  several  party  in  such  bond  materi- 
ally affects  the  question.  Looking  at  the  condition  then  as  a 
covenant  or  sealed  agreement  apart  from  the  penalty  of  the 
bond,  it  recites  that  the  defendant  agreed  to  guarantee  the 
due  and  faithful  payment  of  the  promissory  note  3 therein 
mentioned,  such  payment  being  intended  and  meant  by  him 
to  be  secured  by  him  absolutely  and  at  all  events.  And  then 
he  agrees  that  if  Shaw  should  not  from  time  to  time  well 
and  truly  pay  to  the  plaintiff  each  and  every  of  the  said  ten 
notes  respectively,  the  defendant  should  well  and  truly,  abso- 
lutely and  at  all  events,  pay  each  and  every  of  the  said  ten 
promissory  notes  on  the  respective  days  on  which  the  same 
became  due  and  payable,  according  to  the  tenor  and  effect  of 
each  of  the  said  promissory  notes. 

The  defendant  is  not  a party  to  the  notes  which  the  recital 
speaks  of  as  having  been  made  by  Shaw,  bearing  equal  date 
with  the  bond  ; he  is  not  therefore  the  principal  or  a princi- 
pal debtor — he  only  guarantees  the  debt  of  another,  but  he 
does  so  in  terms,  that,  for  the  purposes  of  proof  under  the 
bankrupt  act,  seem  effectually  to  make  it  his  debt  or  to  make 
himself  debtor  in  a debt  payable  on  a contingency.  He  cer- 
tainly contracts  something  ; and,  transposing  the  words  of  the 
condition  without  infringing  upon  their  legal  import  or  effect, 
that  something  is,  that  he  undertakes  under  seal  well  and 
truly,  absolutely,  and  at  all  events  to  pay  the  amount  of  the 
promissory  notes  that  had  been  made  by  Shaw  to  the  plain- 
tiff* on  the  days  on  which  they  became  due  and  payable,  if 
Shaw  did  not. 
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Now,  pausing  at  the  word  “payable,”  what  is  it  he  con- 
tracts ? Does  he  contract  a debt  to  the  plain  tiff  by  covenant- 
ing well  and  truly,  absolutely,  and  at  all  events  to  pay  each 
and  every  of  the  said  promissory  notes  on  the  days  they 
become  due  ? 

It  seems  difficult  to  deny  it,  although  an  action  of  debt 
might  not  lie  at  law,  but  covenant  only  in  the  absence  of  a penal 
sum,  and  it  cannot  be  denied  that  if  he  did  contract  a debt  or 
debts  they  were  payable  on  the  contingency  if  Shaw  did  not. 

But  the  defendant  is  not  to  await  an  actual  default  on 
Shaw’s  part : he  himself  undertakes  to  pay  the  notes  on  the 
days  they  become  due.  He,  in  effect,  undertakes  to  prevent 
any  default  in  their  payment  at  the  days,  so  far  as  the  plaintiff 
‘ is  concerned  : when  the  days  arrive,  if  Shaw  does  not  pay,  he 
undertakes  to  pay.  This  seems  to  me  to  constitute  a debt 
payable  on  a contingency  within  the  bankrupt  laws.  Both 
Shaw  and  the  defendant  were  concurrently  bound,  although 
primarily  and  secondarily  under ‘different  contracts,  to  pay  the 
notes. 

It  is,  however,  contended  that  the  “ if,”  or  the  contingency, 
makes  all  the  difference,  and  shews  that  the  defendant  was 
only  contracting  collaterally  as  a surety,  and  not  contracting 
a contingent  debt  as  himself  a principal  debtor  or  contractor, 
and  that  as  a mere  collateral  surety  such  an  undertaking  has 
never  been  determined  to  constitute  a debt — at  all  events,  not 
until  the  contingency  has  happened ; when,  and  not  before, 
the  surety,  for  the  first  time  becomes  indebted,  and  then  abso- 
lutely, not  contingently.  The  effect  of  this  argument  is,  that  a 
guarantor  or  surety  does  not  contract  a debt  payable  on  a con- 
tingency, but  only  a contingent  liability  to  become  indebted 
or  never  indebted  at  all,  according  to  the  event  of  the  con- 
tingency. 

I feel  the  full  force  of  this  view,  and  can  subscribe  to  it 
when  presented  in  relation  t6  the  first  clause  of  the  56th  sec. 
6 Geo.  IV.  ch.  16.  But  when  it  is  seen  that  in  the  nature  of 
the  contract  the  party  will  become  absolutely  indebted  should 
the  contingency  happen,  whether  a contingent  debt  or  con- 
tingent liability  previously,  and  when  the  terms  of  the  de- 
fendant’s undertaking  are  looked  to,  I cannot  satisfy  myself 
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that  the  rule  that  a surety  contracts  only  a liability  to  become 
indebted,  and  a debt  payable  contingently,  (if  there  be  any 
difference)  is  so  general  that  no  words  can  at  the  same  time 
create  the  relation  of  principal  and  surety  and  render  the 
surety  a party  contracting  a debt  payable  on  a contingency, 
within  the  meaning  of  the  Bankrupt  Act. 

If  it  remained  otherwise  doubtful,  however,  I think  the 
fact  of  the  bond  being  forfeited  before  the  defendant’s  bank- 
ruptcy put  an  end  to  all  further  question  ; for  although  the 
penalty  would  not  be  adopted  as  a debt  for  the  purpose  of 
dividends  in  the  Court  of  Bankruptcy,  it  constituted  a legal 
debt  for  which  he  might  obtain  a judgment  at  law,  and  would 
let  in  the  plaintiff  to  claim  in  bankruptcy  that  the  sums 
secured  by  the  bond  should  be  retained  to  await  the  event  of  * 
the  contingencies  still  existing  in  relation  to  the  notes  not 
due  at  the  time  of  the  bankruptcy,  as  execution  would  be 
suspended  upon  a judgment  at  law  under  the  statute  of  Wm. 
III.  He  certainly  might  and  would  have  been  bound  to  claim 
and  to  prove  for  the  notes  that  had  become  due  before  the 
bankruptcy,  or  be  barred  after  defendant  obtained  his  certifi- 
cate ; as  to  those  not  due  at  the  time  of  such  bankruptcy  there 
was  nothing  to  estimate,  value  or  reckon,  these  promissory  notes 
(mentioned  in  the  1st,  3rd,  and  5 th  breaches)  for  specific  sums 
payable  at  fixed  days  were  secured;  and  the  only  contiugency 
was  whether  Shaw  would  pay  them  at  the  days,  in  time  to 
relieve  the  defendant  from  his  undertaking  to  do  so,  if  Shaw 
did  not ; — the  days  were  soon  to  happen,  and  were  not  very 
remote,  and  rhese  sums  might  have  been  retained;  the  condition 
of  the  bond  having  been  previously  broken,  the  plaintiff  might 
certainly  have  proved  quoad  the  over-due  notes,  and  on  the 
same  principle  might  have  applied  that  the  amount  of  those 
not  yet  due  should  be  retained. 

Another  contingency  might  be  the  market  price  exceeding 
,£3  155.  a box,  when  it  would  hi  an  advantage  to  the  plaintiff 
to  be  paid  in  axes  instead  of  money. 

In  an  action  on  the  bond  the  plaintiff  could  no  doubt  be 
obliged  to  assign  or  suggest  breaches  under  the  statutes  8 & 9 
Wm.  III.  ch.  11,  sec.  8,  both  in  relation  to  the  cash  notes  and  to 
the  stock  notes ; and  it  is  not  therefore  a conclusive  test  of 
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the  creditor’s  right  to  prove  in  bankruptcy  that  if  compelled 
to  sue  at  law  he  must  state  breaches  under  the  statute  and  go 
to  a jury  to  assess  the  amount  of  each  successive  breach.  If 
it  were  so,  no  debt  could  be  proved  against  a bankrupt  surety 
or  guarantee ; and  yet  it  has  been  held  that  after  default  by 
the  principal,  such  claims  might  be  proved  as  debts.  I take 
the  principal  test  to  be  certainty  in  the  amount  to  be  paid. 

Then,  as  to  the  notes  payable  in  axes,  there  is  still  more 
difficulty ; because  if  the  transaction  was  such  that  it  might 
require  the  intervention  of  a jury  to  assess  the  amount,  it 
would  be  a demand  sounding  in  damages,  and  not  a debt 
payable  contingently.  Stock  notes  (as  they  are  called)  may 
in  one  sense  be  said  to  constitute  only  written  evidence  of  an 
executory  contract  to  deliver  goods,  &c.,  (as  axes)  to  a certain 
amount  at  a future  day.  Of  course  they  are  not  promissory 
notes,  properly  speaking,  and  are  executory ; but  still  a specific 
amount  was  to  be  paid,  not  in  money,  but  in  axes. 

It  is  a modus  solvendi,  and  payment  may  be  made  in  goods, 
if  so  agreed  and  accepted — Oannan  et  al.  Assignees  of  Healy 
v.  Wood  (2  M.  & W.  465),  Davies  v.  Wilkinson  (10  A.  & E, 
98),  Green  v.  Bricknell  (8  A.  & E.  701). 

It  is  said  debt  will  lie  for  specific  goods. — Cheney’s  case  (3 
Lev.  260,  S>  C.  4 Lev.  46) ; 1 Chy.  Pldg.  101 ; Dyer,  246  ; 
Com.  Dig.  A.  5 ; Ba.  Ab.  Debt.  F. ; Earl  of  Falmouth  v. 
Penrose  (6  B.  & C.  385) ; The  Mayor  of  Beading  v.  Clarke 
(4  B.  & A.  268) ; Harrison  v.  Matthews  (10  M.  & W.  768) ; 
Evans  v.  Jones  (5  M.  &.  W.  295) ; Bandall  v.  Bigby  (4  M.  & 
W.  130) ; Powell  v.  Ancell  (3  M.  & G.  171,  4 Scott  N.  B. 
208-611). 

The  P.  S.  3 W.  IV.  ch.  1,  sec.  22,  reciting  that  it  was 
customary  among  the  people  of  this  province  to  contract  for 
the  payment  of  a certain  specified  amount,  or  of  certain  sums, 
in  produce  or  labor,  or  in  some  manner  otherwise  than  in 
money,  and  that  doubts  might  arise  with  the  commissioners  of 
the  Court  of  Bequests  whether  they  could  adjudge  such 
amount  or  sums  to  be  paid  in  money,  enacted  that  in  any  such 
case,  after  the  day  was  passed  in  which  produce  or  goods 
should  have  been  delivered,  or  other  thing  should  have  been 
done,  it  should  be  in  the  power  of  the  court,  if  they  .found  it 
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just  in  other  respects,  to  give  judgment  for  the  amount  in 
money,  as  if  the  debt  or  agreement  had  been  for  money. — See 
13  & 14  Vie.  ch.  53  (latter  part),  to  the  same  effect. 

It  may  be  said  such  a special  provision  shews  that  a special 
promise  of  this  kind  constituted  no  debt  at  common  law  • 
and  it  certainly  did  not.  The  promise  to  pay  in  axes  may  be 
founded  on  a sufficient  consideration  on  plaintiff’s  part  to  sup- 
port an  executory  contract  by  defendant’s  principal  Shaw  to 
deliver  axes  which  the  plaintiff  may  have  desired  to  purchase : 
or,  if  the  promise  to  pay  in  axes  may  be  a mere  unexecuted 
accord,  founded  on  a past  consideration,  without  any  new 
concurrent  consideration  on  plaintiff’s  part  as  agreeing  to 
forbear  and  give  day  in  consideration  of  being  then  paid  in 
axes, — so  as  to  extinguish  the  previous  debt,  and  absorb  it  in 
a new  executory  contract  for  axes  to  the  amount  thereof.  It 
may  have  been  as  to  the  plaintiff  a mere  gratuitous  promise, 
implied  for  accepting  the  notes,  tb  accept  satisfaction  of  an 
existing  debt  in  axes,  and  so  nudum  pactum. 

But,  however  that  may  have  been  as  between  the  plaintiff 
and. Shaw,  I think  the  defendant’s  sealed  undertaking  that  he 
would  so  pay  if  Shaw  did  not,  bound  him,  without  regard  to 
consideration,  to  see  that  Shaw  did  so  pay  or  so  to  pay  himself. 

As  against  Shaw  the  plaintiff  could  only  recover  by  a 
^special  action  of  assumpsit  in  the  superior  court,  in  which  a 
consideration  must  be  alleged,  if  not  expressed  in  the  notes, 
and  the  recital  in  the  condition  to  the  defendant’s  bond  does 
not  import  that  any  consideration  is  therein  expressed ; and  if 
not,  and  a valid  consideration  could  not  be  alleged,  or,  if  denied, 
could  not  be  proved,  the  plaintiff  could  not  recover  against 
Shaw  for  not  paying  in  axes. 

As  against  the  defendant,  the  plaintiff’s  remedy  would  be 
upon  the  bond,  in  which  action  it  would  only  be  necessary  to 
allege  a default  in  Shaw  to  pay  at  the  days  according  to  the 
tenor  and  effect  of  the  notes.  I do  not  suppose  it  would  be 
a defence  open  to  the  defendant  that  according  to  the  tenor 
and  legal  effect  of  the  stock  notes  Shaw  was  not  bound  or 
liable  to  pay  them  at  all  for  want  of  mutuality  of  considera- 
tion to  sustain  his  executory  promise ; and  if  not,  that  the 
defendant  would  not  be  liable  on  Shaw’s  default  for  the 
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amount  expressed  in  such  notes.  Then  it  may  he  said  disputes 
might  arise  touching  the  performance  of  such  promise  on 
Shaw’s  part  that  would  require  the  intervention  of  a jury  in 
actions  against  either  Shaw  or  the  defendant;  that  Shaw 
or  the  defendant  might  allege  payment  in  axes  or  a tender 
of  good  merchantable  axes  at  the  market  price,  not  ex- 
ceeding £3  15 s.  a box,  or  as  to  what  a box  means;  but 
the  plaintiff  might  deny  acceptance  or  payment  or  any  ten- 
der, or  dispute  the  quality  of  the  axes  or  the  price  claimed 
as  not  being  the  market  price,  or  the  market  price  might 
exceed  £3  155.  a box,  and  the  plaintiff  claim  nevertheless  to 
be  paid  or  satisfied  in  axes  at  a price  not  exceeding  £3  15s.: 
and  seek  to  recover  as  damages  the  difference  between  £3  15  s. 
and  the  market  price,  in  addition  to  the  amount  specified  in 
the  notes.  Such  guarantee,  it  may  be  contended,  the  plaintiff 
could  not,  under  such  circumstances,  have  proved  in  bank- 
ruptcy against  Shaw — his  whole  demand  sounding  in  dam- 
ages ; — and  if  not  against  Shaw  then  not  against  defendant, 
on  the  same  principle;  at  least  not  without  electing  to  relin- 
quish his  claim  to  recover  or  prove  for  anything  more  than 
the  face  of  the  notes.  Wherefore  if  he  either  could  not,  or 
was  not  bound  to,  claim  and  prove  in  bankruptcy,  whether 
as  against  Shaw  or  the  defendant,  he  could  not,  at  the  risk  of 
estoppel,  so  proceed  for  the  amount  of  the  notes  payable  in 
money,  and  might  therefore  reserve  the  whole  demand  to  be 
prosecuted  at  law. 

As  to  election,  the  cases  seem  to  shew  that  if  the  suit  at 
law  or  in  equity,  is  for  that  only  which  might  be  proved  in 
bankruptcy,  the  creditor  cannot  recover  against  the  bankrupt 
after  he  is  discharged  by  certificate  under  the  statute,  even 
although  he  might  have  proceeded  at  law  in  a form  of  action, 
shaping  his  demand  in  a form  that  could  not  have  been  avail- 
able in  bankruptcy,  as  for  special  damages  for  breach  of  a 
special  promise,  &c.  Still,  if  in  the  end  Shaw  failed  entirely 
no  such  question  would  arise  as  above  supposed,  and  some  of 
the  objections  might  equally  apply  in  the  simplest  debts.  The 
execution  of  a bond,  note,  or  bill,  or  presentment,  or  notice 
of  dishonour  or  the  delivery  of  goods,  &c.,  might  be  denied; 
or  tender,  payment,  accord,  satisfaction,  release,  &c.,  might* 
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be  alleged.  Questions  of  disputed  facts  may  frequently 
arise  in  the  course  of  the  proofs  of  debts  undoubtedly 
proveable  under  commissions  of  bankruptcy.  And  as  to 
the  special  damage  in  addition  to  the  principal  sum  men- 
tioned in,  and  secured  by,  the  stock  notes,  the  'case  of 
Yansander  v.  Corbie  and  another  (3  B.  & A.  13)  shews  that 
even  if  the  plaintiff  could  insist  upon  axes  ot  £3  155.  a box, 
though  the  market  price  exceeded  that  sum,  and  could  recover 
the  difference  as  special  damages  in  a special  action  for  the 
non-delivery  of  the  axes  at  £3  155.  a box,  still  that  such 
damages  would  be  only  accessory  to  and  consequential  upon 
the  principal  debt,  and  that  a separate  action  could  not  be 
maintained  therefor,  either  after  an  action  at  law  for  the 
principal  debt,  or  after  proving  such  debt  in  bankruptcy. 

This  case  suggests  that  the  right  of  election  may  be 
.abridged  and  confined  to  cases  in  which  the  creditor  has 
choice  of  remedies  by  either  of  two  separate  forms  of  action, 
and  not  where  he  has  but  one  choice  of  action  at  law  for  the 
principal  demand,  although  recoverable  under  a count  differ- 
ently framed  from  that  which  would  be  necessary  to  embrace 
the  special  damage.  At  all  events  it  is  a strong  authority  to 
shew  that  the  contingency  of  the  plaintiff  being  entitled  to 
receive  payment  in  axes  at  £3  155.  a box  at  a time  or  times 
when  the  market  price  might  exceed  that  sum — if  he  would 
be  peremptorily  so  entitled — is  not  a sufficient  reason  for  his 
not  claiming  and  proving  in  bankruptcy  against  the  defendant, 
if  not  otherwise  prevented  or  excused  from  so  doing.  What 
weighs  with  me  is,  that  the  contingency  having  happened,  I 
see  no  good  reason  why  the  plaintiff  might  not  afterwards 
have  proved  for  the  amount  of  the  stock  notes,  if  still  open  to 
him;  and  if  so,  why  he  might  not  have  applied  to  have  the 
amount  retained,  pending  the  contingencies  that  still  continued 
after  the  bond  had  been  forfeited  by  reason  of  the  defendant’s 
default  in  relation  to  other  contingencies  that  had  happened. 
When  the  day  was  past  the  amount  became  payable  in  money, 
and  the  plaintiff  was  no  longer  bound  to  accept  axes. 

In  Yallopv.  Ebers  (1  B.  & A.  102),  Lord  Tenterden,  G . J.} 
said— By  the  statute  6 Geo.  IV.  ch.  16,  a bankrupt  may  be 
discharged  from  all  debts  due  at  the  time  of  issuing  the  com- 
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mission ; all  that  are  certain  to  become  due  at  a future  time 
and  all  that  may  or  may  not  become  payable  by  the  bankrupt 
at  a future  time,  &c.”  launton,  J.,  “Sec.  56  applies  only 
when  the  bankrupt  becomes  liable  on  a contingency ; where, 
on  the  occurrence  of  particular  circumstances,  which  are 
uncertain,  responsibility  attaches  to  him.” — Hoff  ham  v.  Foud- 
rinier  (5  M.  & S.  21). 

The  plaintiff  might  have  proved  against  Shaw,  before  the 
stock-notes  became  payable,  for  the  amount  thereof ; and  if 
so,  he  might  prove  against  the  defendant  after  the  days  had 
passed  and  Shaw  had  failed  to  pay  in  axes  or  otherwise. 

Shaw’s  bankruptcy  before  the  defendant’s,  as  alleged,  is  an 
additional  reason  why  the  plaintiff  might  have  been  allowed 
to  claim,  and  the  amount  still  to  be  paid  be  retained,  as  the 
probability  of  a default  on  Shaw’s  part  at  the  days  was 
thereby  rendered  very  probable,  if  not  quite  certain.  He  had 
become  incapable  of  paying,  and  the  plaintiffs  only  remedy 
against  him  was  by  proving  against  his  estate  in  bankruptcy. 
It  does  not  appear  that  he  did  so ; or  if  he  did,  that  it  availed 
him  to  any  extent — The  breaches  on  this  demurrer  stand 
admitted. 

Exparte  Shaw  (1  Finl.  N.  R 159). — A gave  a bond  to  B. 
conditioned  for  payment  of  £1000  when  C,  an  infant  (if 
living),  attained  twenty-one,  with  interest  in  the  meantime 
half-yearly.  A.  became  bankrupt  during  the  minority  of  CL 
and  at  the  date  of  the  Fiat  there  was  an  arrear  of  interest 
due  on  the  bond.  Held,  that  the  bond  was  forfeited;  that 
the  debt  was  not  contingent  within  the  12  & 13  Vic.  ch.  106,, 
sec.  177 ; and  that  B.  was  entitled  to  prove  against  the  estate 
of  A.  for  the  whole  £1000,  with  interest  to  the  date  of  the 
Fiat. 

If  in  the  case  before  us  the  bond  is  not  within  the  9 Vic. 
ch.  30,  sec.  32,  as  was  held  in  effect  in  The  Skinners’  Com- 
pany v.  Jones  and  in  the  last  mentioned  case,  it  only  seems 
to  render  it  still  stronger  in  favor  of  the  defendant — Hins- 
dale v.  Eames  (2  B.  & B.  8). 

It  may  be  said  that  every  penal  bond  is  a debt  contracted, 
payable  on  a contingency ; that  is,  contingent  upon  the  event 
of  the  consideration  being  fulfilled  or  broken.  But,  looking 
L V.,  U.  C.  C.  P. 
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at  the  condition  only  as  indicating  the  debt  'which  the  bond 
was  given  to  secure,  and  regarding  the  penalty  after  forfeiture 
as  still  constituting  only  a security  for  the  payments  not  yet 
due  of  what  is  specified  in  the  condition,  it  is  then  a debt 
payable  on  the  contingency  of  future  additional  defaults. 

Every  sum  allowed  as  damages  for  breach  of  the  condition 
under  the  statute  of  Wm.  III.  (except  the  penal  one  for  de- 
tention of  the  debt)  is  deducted  out  of,  and  is  virtually  a part 
of  the  penalty;  and  so  of  each  successive  portion  of  the  debt 
secured  : and  where  the  whole  penalty  or  debt  at  law  is  ex- 
hausted, the  debt  is  at  an  end. 

When  the  matter  or  amount  secured  by  the  terms  of  the 
condition  is  undefined  and  too  uncertain,  it  cannot  be  treated 
as  a debt  secured:  but  when  the  amount  and  time  of  payment 
are  both  specified  and  certain,  it  becomes,  in  connection  with 
the  forfeited  penalty,  a debt  absolute ; or,  if  not  payable  by 
the  condition,  a debt  due  under  the  penalty,  though  under 
the  condition  only  payable  on  a contingency  (whatever  it  may 
be),  whether  upon  the  happening  of  such  contingency  the 
obligor  will  forthwith  become  absolutely  indebted  in  or  liable 
to  pay  a sum  or  amount  certain  by  the  terms  of  the  condition, 
the  amount  of  which  might  therefore,  by  virtue  of  the  forfeited 
penalty,  be  retained  under  the  P.  S.  9 Vic.  ch.  30,  sec.  32,  to 
await  , the  contingency.  On  the  whole,  therefore,  though 
fully  sensible  of  the  doubts  and  difficulties  surrounding  the 
question,  the  best  opinion  I can  form  is,  that  it  was  a debt 
which  the  plaintiff  might  have  applied  to  have  had  retained 
in  the  hands  of  the  defendant’s  assignee  until  the  contingen- 
cies happened,  and  for  which  he  might  then  have  proved 
under  the  9 Vic.  ch.  30,  sec.  32  ; and  that  not  having  done 
so,  the  defendant  is  discharged,  and  the  plaintiff’s  remedy 
against  him  barred  at  law : consequently  that  judgment 
should  be  against  the  demurrer. 

McLean,  J. — The  points  involved  in  this  demurrer  were 
argued  on  two  occasions,  during  Michaelmas  and  Hilary 
term  last,  and  a variety  of  cases  were  cited,  which,  from  the 
different  views  presented  in  different  cases,  have  tended  to 
perplex  and  to  make  it  very  difficult  to  come  to  a clear  and 
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satisfactory  conclusion.  I confess  that  I have  had  more  than 
usual  difficulty  in  this  respect;  and,  after  all,  in  agreeing  as  I 
do  in  the  view  taken  by  the  Chief  Justice,  I am  obliged  to 
confess  that  there  are  many  cogent  arguments  and  a good 
many  authorities  which  would  justify  the  adoption  of  a differ- 
ent opinion. 

The  defendant,  after  some  of  the  notes  for  which  he  be- 
came bound  had  become  due,  and  while  they  remained  un- 
paid, became  a bankrupt  in  June,  1848.  The  condition  of  the 
bond  was  broken,  and  the  plaintiff  could  have  sued  for  the 
penalty  as  for  a debt  before  the  plaintiff’s  bankruptcy.  His 
remedy  up  to  the  time  of  the  bankruptcy  was  only  by  an 
action  of  debt,  in  which  it  must  have  been  alleged,  as  it  is  in 
this  action,  that  by  reason  of  the  several  promissory  notes  re- 
maining unpaid  an  action  had  accrued  to  recover  the  penalty 
of  the  bond.  The  debt  then  to  be  recovered  was  the  amount 
of  the  penalty,  and  not  merely  the  amount  of  the  several  pro- 
missory notes,  non-payment  of  which  had  in  law  caused  the 
forfeiture  of  the  penalty.  If  a judgment  had  been  recovered 
for  the  penalty,  it  w;ould  have  rendered  any  action  unnecessary 
for  the  recovery  of  the  notes  subsequently  falling  due;  and  all 
that  would  be  necessary  would  be  to  revive  that  judgment  by 
Scire  Facias , and  to  proceed  upon  it  to  enforce  the  payment 
of  the  several  sums  as  they  might  become  payable  from  time 
to  time.  In  this  case  the  plaintiff  is  pursuing  the  precise 
course  which  he  must  have  adopted  if  he  had  sued  upon  the 
bond  when  the  notes  became  due  prior  to  the  defendant’s 
bankruptcy, — he  is  proceeding  for  the  penalty  as  constitut- 
ing a debt  by  reason  of  a forfeiture  arising  from  a breach 
of  the  condition  ; and  the  defendant  in  his  plea  alleges  that 
such  debt  accrued  due  and  was  payable  to  the  plaintiff  before 
he,  the  defendant,  became  a bankrupt,  and  that  the  cause 
of  action  accrued  at  that  time — that  is,  when  the  condition 
became  forfeited.  Is  not  that  plea  then  founded  in  fact ; and 
if  it  is,  does  the  fact  afford  a sufficient  answer  to  the  plaintiff’s 
declaration  ? It  is  in  substance  and  nearly  in  words  the 
same  as  the  plea  in  the  case  of  the  Skinners’ Company  v.  Jones 
(Bing.  N.  C.  484),  on  which  issue  was  taken.  In  that  case  the 
facts  admitted  were  in  all  respects  the  same  as  in  his.  There 
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had  been  default  on  the  part  of  the  principal,  and  the  bond 
had  become  forfeited,  and  the  surety  had  become  a bankrupt 
after  such  default,  and  the  action  was  for  the  penalty  as  a 
debt.  These  facts  being  admitted,  the  question  for  the 
opinion  of  the  court  was,  “whether  the  bankruptcy  and  certi- 
ficate of  the  defendant  barred  the  claim  of  the  plaintiff  in  the 
action;”  and  the  court  held  that  as  the  debt  was  proveable 
under  the  commission  against  the  defendant,  it  ought  to  have 
been  proved,  and  that  it  was  barred  by  the  defendant’s  certi- 
ficate. 

In  giving  judgment,  Tindal , C.  J.,  says,  in  reference  to  the 
admitted  default  in  the  payment  of  interest,  according  to  the 
condition  of  the  bond— “ No  one  can  doubt  therefore,  in  a 
court  of  law,  that  the  bond  was  forfeited  and  the  penalty  due 
in  March,  1833.  If  things  had  remained  in  that  state  till  June 
1833,  no  argument  could  have  been  raised;  but  it  is  contended 
that  in  consequence  of  interest  having  been  paid  on  the  30th 
March,  1833,  and  accepted  by  the  plaintiff,  the  legal  effect  of 
the  forfeiture  had  been  waived. — I am  not  aware  of  any 
authority  for  such  a position.”  It  was  on  the  20th  June  the 
commission  of  bankruptcy  issued  against  J ones,  and  at  that 
time  no  interest  was  in  arrear,  but  it  had  not  been  paid  at  the 
stipulated  time,  on  the  1st  of  March,  and  the  court  held  that 
the  penalty  in  the  bond  had  thereby  become  forfeited  and  was 
proveable  under  the  commsssion  against  Jones.  The  bond 
was  a joint  and  several  one,  given  by  Butler  the  debtor  to 
the  plaintiff,  and  by  J ones  as  his  surety,  and  the  condition  was 
to  pay  the  interest  on  the  first  day  of  March  in  each  year,  for 
two  years,  and  the  principal  and  the  interest  which  should  be 
due  on  the  first  day  of  March  of  the  third  year.  In  this  case 
it  is  quite  clear  that  the  defendant  and  Joseph  Wilson  agreed 
jointly  and  severally  to  guarantee  the  due  and  faithful  pay- 
ment as  well  of  the  five  negotiable  promissory  notes  men- 
tioned in  the  bond,  as  of  the  five  stock  notes,  according  to  the 
tenor  and  effect  of  each  of  the  said  notes  respectively,  on  the 
days  on  which  each  of  the  same  respectively  became  due  and 
payable,  according  to  the  tenor  and  effect  of  the  same  respec- 
tively; and  it  is  expressly  stated  in  the  recital  that  such 
payment  was  intended  and  meant  by  them  to  be  secured 
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absolutely  and  at  all  events.  They  bind  themselves  that  if 
Samuel  Shaw  should  not  from  time  to  time,  and  at  all  times, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff,  each 
and  every  of  the  said  ten  promissory  notes,  on  the  several 
days  on  which  they  respectively  become  due  and  'payable, 
according  to  their  tenor  and  effect,  then  that  they  or  either 
of  them  will  well  and  truly,  absolutely,  and  at  all  events,  pay 
or  cause  to  be  paid  each  and  every  of  the  said  ten  promissory 
notes,  according  to  their  tenor  and  effect,  on  the  respective 
days  on  which  they  become  due  and  payable.  Here  there 
was  a positive  obligation  to  pay  the  several  promissory  notes 
on  the  days  they  severally  became  due,  if  Samuel  Shaw  did 
not.  I can  see  no  distinction  between  such  an  obligation  and 
one  in  which  a party  binds  himself  that  a particular  individual 
shall  pay  a specific  sum  of  money  on  a given  day,  except 
that  in  a former  case  the  obligation  is  more  immediate,  as  it 
contains  a personal  undertaking,  which  in  the  latter  case 
would  result  from  the  default  of  another  person.  When  Shaw 
became  a bankrupt,  it  appears  to  me  that  the  plaintiff  could 
have  proved  the  whole  amount  of  his  claim  against  his  estate. 
It  is  true  that  only  a part  of  it  had  then  become  due,  but  he 
held  his  ten  undertakings,  in  each  of  which  a specific  sum  of 
money  ”was  promised  to  be  paid;  and  though  some  of  them  pur- 
ported to  be  payable  in  a particular  mode,  I do  not  appre- 
hend that  there  could  have  been  any  difficulty  in  setting  a 
value  on  the  claim  and  admitting  the  plaintiff  to  the  proof  of 
it  as  a debt  due.  On  his  part  there  was  a plain  acknowledg- 
ment of  an  amount  due  and  payable  to  the  plaintiff,  not  in 
any  way  depending  on  any  contingency ; and  the  claim  could 
not,  as  it  appears  to  me,  have  been  resisted  or  rejected.  It 
could  equally  have  been  urged  against  the  estate  of  the 
defendant  when  he  became  bankrupt,  inasmuch  as  default  had 
been  made  by  the  party  for  whom  he  had  become  bound,  and 
the  bond  had  become  forfeited  ; and  there  was  the  additional 
reason  for  allowance  of  proof  against  the  defendants  estate, 
that  the  principal  debtor  had  become  bankrupt.  It  appears 
to  me  there  is  a marked  distinction  between  this  case  and  the 
cases  arising  on  claims  against  securities  on  annuity  bonds. 
The  case  of  Arnott  v.  Holden  (16  English  Reports),  which  was 
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quoted  as  an  authority  in  favor  of  the  plaintiff,  was  one  of 
that  kind  ; and  there  it  was  held  that  defendant  was  liable  on 
his  bond,  though  he  had  obtained  a certificate  as  a bankrupt,, 
because  the  claim  could  not  be  proved  under  the  commission. 
The  cases  of  Lane  v.  Burghart  (3M.  & Gr.  5 97), and  Atwood  v. 
Partridge  (4  Bing.  209),  were  decided  on  similar  grounds  ; and 
the  defendant  was  held  liable  in  each  case,  notwithstanding 
his  certificate  as  a bankrupt.  The  reason  in  all  annuity  cases 
is,  that  while  the  grantor  of  the  annuity  remains  solvent  and 
in  a position  to  meet  his  own  obligation,  no  valuation  can  be 
placed  on  the  contingency  of  his  continuing  to  pay  (under 
the  56th  section  of  the  6 Geo.  IV.  ch.  16);  besides  which  it  is 
obvious  that  where  no  default  has  arisen  previous  to  the 
bankruptcy  of  the  surety  no  debt  will  have  been  contracted, 
inasmuch  as  a bond  in  such  case  must  only  be  regarded  as  an 
obligation  to  pay  in  default  of  some  other  person  paying,  and 
no  debt  will  be  subsisting  at  the  time  of  the  issuing  of  the  fiat 
of  bankruptcy. — Thompson  v.  Thompson  (2  Bing.  JST.  C.  168.) 

The  case  in  4th  Exchr.  530,  In  re  Willis  a bankrupt, 
seems  to  me  to  support  strongly  the  view  which  I have  taken. 
It  establishes  that  under  the  6 Geo.  IV.  ch.  16,  sec.  56,  a 
claim  on  a guarantee  for  a sum  certain  when  due,  is  proveable 
as  a debt,  and  before  it  is  due  is  proveable  as  a debt  due  on  a 
contingency.  I have  already  intimated  that  I look  upon  the 
plaintiff’s  claim  in  this  case  as  for  a sum  certain,  and  after 
the  default  of  Shaw,  I have  no  doubt  that  what  was  past  due 
could  have  been  proved  as  a debt,  and  that  the  balance  could 
have  been  proved  as  a debt  payable  upon  a contingency,  for 
the  amount  of  wThich  an  application  might  be  made  under 
the  32nd  section  of  our  statute  9th  Vic.  ch.  30,  with  a view  to 
have  it  retained  ^n  the  hands  of  the  assignee  until  the  arri- 
val of  such  contingency. 

Under  all  the  circumstances,  and  upon  the  best  considera- 
tion which  I have  been  able  to  give  to  the  subject  and  the 
cases  bearing  on  it,  I have  though,  not  without  some  hesita- 
tion, come  to  the  conclusion  that  the  defendant’s  certificate 
as  a bankrupt  since  the  cause  of  action  sued  on  accrued  to 
the  plaintiff  is  a bar  to  the  action,  and  that  judgment  must 
therefore  be  given  for  the  defendant  upon  this  demurrer. 
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Richards,  J. — The  question  to  be  decided  is,  could  the 
demand,  which  is  the  subject  matter  of  this  action,  or  any 
part  of  it  have  been  proven  against  the  defendant  under 
the  commission  of  bankruptcy  issued  against  him ; if  so, 
then,  as  far  as  the  demand  was  so  proveable,  defendant 
is  discharged  from  further  liability  under  the  provisions  of 
the  bankrupt  laws. 

It  is  contended  on  behalf  of  defendant  that  default  hav- 


ing been  made  in  the  payment  of  some  of  the  notes  before 
his  bankruptcy  the  bond  became  forfeited  and  the  penalty 
became  a debt , for  which  the  plaintiff  might  have  proven,  and 
by  virtue  thereof  have  ranked  for  all  the  notes  which  were 
unpaid,  whether  then  due  or  not ; or  at  all  events,  he  could 
have  come  in  under  the  provincial  statute  9 Vic.  cap.  30,  sec. 
32 — his  claim  at  that  time  being  a debt  against  the  defend- 
ant payable  on  a contingency. 

The  32nd  section  of  our  provincial  statute  above  referred 
to  is  nearly  similar  in  its  provisions  to  the  Imperial  statute 
6 Geo.  IV.  cap.  16,  sec.  56.  I shall  abstract  the  section,  and 
shew  how  it  varies  from  the  clause  in  the  Imperial  act. 
Section  32  of  the  Provincial  act  9 Vic.  ch.  30,  enacts, 

“ Thatifany  bankrupt  shall,  before  the  issuing  of  thecommis- 
sion,  have  contracted  any  debt  payable  upon  a contingency, 
which  shall  not  have  happened  before  the  issuing  of  such 
commission,  the  person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  commissioner 
(Prov.  statute  9 Vic.  ch.  30,  sec.  32.  ( Impe’l  stat.  6 Geo.  TV.  ch.  16  sec.  56). 


‘to  order  the  assignee  to  retain 
the  same  in  his  hands  until  the 
arrival  of  such  contingency, 
or  until  it  shall  be  ascertained 
that  it  cannot  arrive  ; and 


f to  set  a value  upon  such 
debt,  and  the  commissioners 
are  hereby  required  to  ascer- 
tain the  value  thereof,  and  to 
admit  such  .person  to  prove 
the  amount  so  ascertained, 
and  to  receive  dividends  there- 
on ; or  if  such  value  shall  not 
be  ascertained  before  the  con- 
tingency shall  have  happened, 
then 


such  person  may  after  such  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive  dividends  with  the 
other  creditors,  not  disturbing  any  former  dividends  ; pro- 
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vided  such  person  had  not,  when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed, 
(Prov’l  Stat.  9 Vic.  ch.  30,  sec.  32. ) 

1 and  if  it  shall  be  ascertain- 
ed that  such  contingency 
cannot  arrive,  the  sum  shall 
be  applied  to  the  general 
benefit  of  the  creditors  in  the 
same  manner  as  other  assets 
of  the  bankrupt’s  estate.” 

There  is  no  doubt  that  the  demand  could  have  been  proven 
against  the  defendant,  if  he  had  been  a principal  in  the  trans- 
action ; and  the  peculiar  manner  in  which  the  sureties  under- 
take that  if  Shaw  does  not  pay  the  notes  on  the  respective 
days  on  which  they  fall  due,  they,  the  sureties,  “will  well 
and  truly,  absolutely  and  at  all  events,  pay  each  and  every 
of  the  said  notes  on  the  respective  days  on  which  they  shall 
become  due  and  payable,  according  to  their  effect,”  affords 
further  room  for  argument  that  on  the  forfeiture  the  penalty 
became  a debt,  and  that  the  undertaking  was  one  which 
created  an  obligation  to  pay  on  the  part  of  the  obligors 
in  the  bond,  as  principals ; and  in  the  case  of  the  Skinners’ 
Company  v.  Jones  (3  Bing.  N.  C.  481)  may  be  urged  as  an 
authority  in  favor  of  that  proposition.  But  in  that  case  the 
bond  was  signed  by  the  principal,  Butler,  and  the  defendant 
his  surety,  and  they  became  jointly  and  severally  bound  to 
the  plaintiffs,  and  then  the  condition  was  if  Butler  paid  as 
therein  mentioned  the  bond  should  be  void,  otherwise  to  be  in 
full  force  and  virtue.  Butler  did  not  pay,  and  default  having 
been  made  in  some  of  the  payments  of  interest,  only  at  the 
time  they  became  due  under  the  bond,  although  paid  after- 
wards, the  court  held  the  bond  being  forfeited  before  the 
bankruptcy,  the  amount  could  have  been  proved  under  the 
commission ; but  they  did  not  consider  it  came  under  the  56th 
section  of  the  Imperial  statute,  but  viewed  it  as  if  each  of  the 
parties  had  given  a separate  bond  to  the  plaintiffs  for  the  penal 
sum,  with  a condition  that  it  should  be  void  on  Butler  pay- 
ing as  therein  provided ; thus  clearly  viewing  the  undertaking 
of  the  defendant  there  as  a principal.  In  this  case  the  con- 
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dition  is  different ; the  obligors  are  here  clearly  only  sureties. 
The  condition  or  undertaking  is  that  if  Shaw  shall  not  well 
and  truly  pay  the  notes  on  the  respective  days,  &c.,  then,  if  the 
sureties  shall  well  and  truly  and  at  all  events  pay,  the  bond 
to  be  void,  otherwise,  &c.  It  seems  to  me  therefore  that  the 
defendant  was  and  must  be  considered  as  a surety  only,  and 
not  in  law  as  a principal,  contracting  a debt;  and  that  in  such 
cases  the  penalty  is  never,  in  a court  of  bankruptcy,  con- 
sidered as  a debt  against  a surety  to  warrant  a proof  against 
his  estate. 

In  Exparte  Marks'  (3  Mont  and  Ayr.  532),  Erskine,  C.  J., 
says  in  effect,  “ although  the  Chancellor  took  advantage  of  a 
legal  debt  for  the  purpose  of  working  out  an  equitable  ad- 
justment of  the  real  claim  of  the  creditor  against  the  insol- 
vent estate  of  the  principal  debtor  for  its  full  value,  yet 
this  teas  never  done  against  a surety and  he  adds,  “there 
is  no  instance  to  be  found  of  the  grantee  having  ever  been 
admitted  to  prove  the  value  of  an  annuity  against  the  estate 
of  a bankrupt  surety,  even  upon  a bond  forfeited , nor  can  I 
discover  any  equitable  principle  upon  which  such  a proof 
could  be  allowed.” 

In  Thompson  v.  Thompson  (2  Scott,  266,  S.  C.  2 Bing. 
N.  C.  168,  confirming  the  case  of  Exparte  Thompson,  in 
Re  Wyatt  and  Hy.  Thompson  (M.  & B.  219),  Tindal,  C.  J, 
says,  “ The  question  is  reduced  to  the  single  point,  whether 
the  instalments  of  an  annuity,  for  the  payment  of  which  the 
bankrupt  is  surety  only,  and  which  he  expressly  covenants  to 
pay  in  case  of  the  default  of  the  great  or,  are  proveable  under  a 
fiat  against  the  surety,  where  such  instalments  do  not  become  ' 
due  until  after  the  bankruptcy  of  the  surety ; and  we  are  of 
opinion  they  are  not.”  This  case  may  be  referred  to  as  ap- 
plicable to  the  question  whether  a party  undertaking  to 
pay  on  the  default  of*  another  contracts  a debt , within  the 
meaning  of  the  clause  of  the  statute  under  discussion.  The 
doctrine  laid  down  in  these  cases  is  confirmed  in  the  recent 
case  of  Arnott  v.  Holden  (17  Jurist  321,  S.  C.  16  Eng.  Rept 
142),  decided  in  the  court  of  Queen’s  Bench  in  England.  In 
that  case  plaintiff  set  out  a joint  and  several  bond  of  defendant, 
which  recited  that  John  Mather  had  agreed  with  plaintiff 
M V.,  U.  C.  C.  P. 
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for  the  sale  of  an  annuity  of  <£20,  to  be  paid  to  the  plaintiff 
during  the  joint  and  several  lives  of  himself  and  wife,  and 
during  the  life  of  the  survivor  for  £150,  and  that  Mather 
had  requested  defendant  to  join  in  and  execute  the  bond 
(which  defendant  had  consented  to  do)  for  securing  the  pay- 
ment of  the  annuity,  and  that  Mather  had  received  the 
£150.  The  condition  was  for  the  payment  by  Mather  or 
defendant  of  the  annuity  by  two  equal  half-yearly  payments 
on  the  9th  of  December  and  the  9th  of  June  in  each  year. 
The  breach  suggested  was  non-payment  of  two-and-a-half 
years’  annuity.  Defendant  became  bankrupt  in  1836.  The 
annuity  w~as  paid  by  Mather  half-yearly  down  to  1848,  bid 
never  on  the  days  specified  in  the  condition,  so  that  there 
had  been  breaches  before  defendant's  bankruptcy.  IIeldf 
(Wightman,  J.,  dissenting),  that  defendant  executed  the  bond 
as  surety , and  that  plaintiff  could  not,  on  the  bankruptcy  of 
defendant,  have  proved  for  the  value  of  the  annuity  or  the 
penalty  of  the  bond.  Erie , in  giving  his  judgment  in  the 
case,  observes,  “ Whatever  might  be  the  effect  of  the  present 
form  of  bond  in  respect  of  pleading; — in  bankruptcy,  where  the 
true  substance  is  ascertained  without  pleading,  the  preseut 
case  creates  the  same  liability  as  the  form  in  Thompson’s  case. 
If  the  grantor  pays,  the  surety  is  free  ; if  he  makes  default, 
the  surety  is  liable.” 

It  seems  to  me  elearly  to  be  deduced  from  the  authorities 
on  the  subject  that  in  England  the  plaintiff*  would  not 
have  been  permitted  to  prove  against  the  defendant’s  estate 
for  anything  more  than  such  of  the  notes  as  became  due 
previous  to  the  bankruptcy,  and  he  could  only  prove  as  to 
the  notes  due  since  that,  if  at  all,  under  the  clause  of  the  statute 
above  quoted,  as  a debt  payable  on  a contingency.  If  the  con- 
clusions I have  thus  far  arrived  at  be  correct,  then  I think 
we  should  consider  the  case  with  a view  to  the  proof  as  a 
debt  payable  on  a contingency,  in  the  same  manner  as  if 
the  bond  had  not  been  forfeited,  or  as  if  there  had  been  a 
separate  bond  for  each  note,  similar  in  all  respects  as  to 
condition,  recitals,  &c.,  to  the  one  set  out  in  the  declaration. 
Then  comes  the  question,  did  the  defendant,  when  he  signed 
the  bond,  contract  a debt  with  the  plaintiff  payable  on  a con- 
tingency, within  the  meaning  of  the  bankrupt  laws  as  they 


PERRIN  V.  HAMILTON. 


91 

are  administered,  or  merely  a contingent  liability.,  which  might 
ripen  into  a debt  ? 

In  Exparte  Marshall,  in  the  matter  of  Fox,  Nov.  30,  1833, 
M.  &o  A.,  Mr.  Commissioner  Merrivale,  aCpage  122,  states, 
“ that  in  order  to  establish  a proof  under  the  56th  section  (of 
6 Geo.  IV.  ch.  16)  there  must  be  a debt  contracted  and  actu- 
ally existing  at  the  time  of  the  bankruptcy.”  He  repeats  the 
same  language  at  page  1 2.  At  page  127  he  further  remarks, 
'‘It  seems  that  this  question  of  debts  payable  on  a contingency 
has  been  sometimes  argued  on  the  ground  that  it  was  the 
professed  design  of  the  legislature  to  exonerate  the  bankrupt’s 
estate  from  every  species  of  future  liability,  by  proving  for 
its  discharge  under  the  commission;  and  the  56th  section, 
has  accordingly  been  represented  as  introduced  to  meet  every 
case  of  that  description,  untouched  by  the  4th  or  5th  pre- 
ceding clauses  ; that  is,  the  51st,  relating  to  debts  payable 
at  a future  time,  and  on  an  event  certain,  the  52nd,  relating 
to  sureties,  the  53rd  relating  to  bottomry  and  respondentia 
bonds,  &jC.,  and  the  54th  and  55th,  to  creditors  by  way  of 
annuity  and  their  sureties ; but  I am  of  opinion  that  it  is 
impossible  to  collect  any  such  meaning  either  from  the 
language  of  the  act  itself  or  from  the  nature  of  the  evil,  which 
had  been  previously  pointed  out  by  those  most  conversant 
with  the  principles  and  practice  of  the  bankrupt  laws  as 
calling  for  a remedy.  That  evil  consisted  in  the  hardship  on 
many  meritorious  individuals  having  an  interest  in  the 
bankrupt’s  estate  to  an  amount  certain,  although  dependant 
on  an  event  in  its  nature  uncertain, — as,  for  instance,  that  of 
survivorship — in  being  absolutely  precluded  from  sharing  wi  th 
other  creditors  by  the  circumstances  of  the  event  mot  being 
determined  at  the  time  of  the  bankruptcy.  And  the  par- 
ticular class  of  credi  tors  who  were  more  especially  marked  as 
objects  of  the  proposed  remedy  was  that  which  has  been 
always  regarded  as  entitled  to  peculiar  protection — viz., 
married  women,  infants,  and  other  persons  having  an  interest 
under  will  or  bv  marriage  articles,  whose  situation  was  often 
rendered  most  deplorable  by  accidents  against  whichno  human 
foresight  could  have  provided.  This,  as  appears  from  the 
language  of  all  the  books  on  the  subject  of  the  bankrupt 
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laws,  was  the  object  which  the  legislature  had  most  imme- 
diately in  view  in  the  introduction  of  the  clause  in  ques- 
tion. It  never  was  the  design  that  the  clause  should  be 
extended  by  a fancied  liberality  of  construction  to  a variety 
of  cases  not  within  its  literal  scope  and  meaning ; and  the 
very  preciseness  of  its  words  and  phrases  expressly  neg- 
atives such  an  inference.  It  is  further  negatived  hy  the 
consideration  of  the  far  greater  evils  which  would  ensue 
from  the  admission  of  the  required  construction,  and 
its  extension  to  cases  of  remote  and  indefinite  liabilities. 
Mr.  Commissioner  Fonblanque  argues  to  the  same  effect; 
and,  considering  that  the  authorities  established  that  the 
uncertainty  of  the  amount  of  a demand  is  a sufficient 
objection  to  proof,  adds  at  page  132,  a fortiori  must  it  be 
an  objection  that  it  is  uncertain  whether  any  debt  what- 
ever will  be  demandable.  * * * But  it  is  said,  the  event 

having  happened,  a value  can  now  be  ascertained — that 
is  to  say,  a debt  not  proveable  on  Monday,  for  which  the 
bankrupt  was  then  liable  notwithstanding  his  certificate,  shall 
by  a subsequent  act  of  other  persons  become  proveable  on 
Friday.  This  is  contrary  to  the  whole  principle  of  the 
bankrupt  law,  which  fixes  the  relative  liabilities  of  the  estate 
and  bankrupt  by  the  date  of  the  commission  or  act  of  bank- 
ruptcy, How  long  are  we  to  wait  for  the  happening  of  these 
contingencies  ? It  is  not,  says  Mr.  Justice  Bailey,  the  inten- 
tion of  the  legislature  to  lock  up  the  property  of  the  bank- 
rupt upon  the  possibility  that  at  some  period  or  other  some 
person  may  have  a claim  on  it.  Are  we  to  wait  six  years  or 
twenty,  or  till  the  expiration  of  a lease,  when  the  bankrupt 
may  be  contingently  liable  for  covenants  ? 

Bankruptcy  is  a summary  remedy — a festinum  remedium 
Are  we  to  wait  the  expiration  of  the  time  appointed  by  the 
{Statute  of  Limitations,  before  we  proceed  to  that  speedy  dis- 
tribution which  it  is  the  declared  intention  of  the  legislature 
to  effect  ? It  is  said,  however,  that  it  was  also  the  intention  of 
the  legislature  in  the  new  statute  to  give  the  bankrupt  a com- 
plete discharge  from  all  liabilities.  If  so,  the  legislature  has 
been  unfortunate  in  the  expression  of  its  will,  for  by  using  the 
single  word  “ liabilities,”  which  it  has  not  used,  it  would 
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have  attained  its  purpose  and  might  have  dispensed  with 
the  greater  portion  of  six  long  sections. 

Mr.  Commissioner  Holroyd,  in  arguing  on  the  case  before 
him,  at  page  136-7,  says — “ A party  taking  a security  of 
this  sort  does  not  give  credit  for  a sum  of  money  to  the 
person  who  enters  into  such  security.”  I HofFham  v 
Foudrinier  (5  M.  & S.  21),  Lord  Ellenborough  says, — 
“ The  taking  a collateral  security  is  not  giving  credit  for  a 
sum  of  money  to  the  person  who  enters  into  such  security.” 
The  relation  of  debtor  and  creditor  is  not  thereby  raised 
between  the  parties.  To  constitute  a debt,  the  substance  of 
the  contract  must,  I think,  be  to  pay  a certain  sum  of  money. 
By  the  words  of  the  56th  section  it  is  the  payment  alone  of 
the  debt  that  is  put  in  contingency,  not  the  contracting  of 
the  debt;  and,  putting  this  construction  on  the  words  of  the 
section,  the  amount  of  the  debt  payable  upon  the  contin- 
gency would  be  certain,  though  if  the  contingency  had  not 
happened  the  then  value  of  the  debt  would  be  uncertain, 
according  to  time,  of  the  probability  or  improbability  of  the 
happening  of  the  circumstances^upon  which  the  payment  of 
such  debt  was  made  to  depend.  The  inconvenience  and 
injustice  to  which  a contrary  construction  would  lead  is  great, 
and  where  is  the  line  to  be  drawn  ? Suppose  the  case  of  a 
bond  executed  by  the  bankrupt  in  a large  penalty  conditioned 
to  guarantee  the  performance  of  covenants  in  a lease,  a 
farming,  mining,  or  building  lease ; a future  possible  demand 
may  arise  on  this  bond  during  some  period  or  after  the 
expiration  of  the  lease,  which  may  be  of  any  possible  dura- 
tion. Suppose  a claim  to  be  entered  on  such  a bond  for 
£5000,  and  the  proofs  amount  to  £500,  the  assets  being 
sufficient  to  pay  on  the  proofs  and  claim  two  shillings  in  the 
pound.  Thus  £500  would  be  locked  up  (sufficient  to  pay  on 
the  debts  proved  twenty  shillings  in  the  pound),  because  it  was 
possible  at  some  future  period  the  whole  or  part  of  it  might 
be  claimed.  A bond  for  the  performance  of  covenants  to  do 
a collateral  thing  may  never  be  forfeited,  it  may  lie  in  per- 
petuam , and  so  the  assets  would  never  be  administered  ; 
whereas  the  policy  of  the  bankrupt  law  is  to  divide  assets 
speedily,  not  to  lock  them  up  to  meet  future  possible  demands. 
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Again  : If  such  a debt  be  proveable,  it  would  also  be  dis- 
charged by  the  bankrupt  obtaining  his  certificate,  which  he 
might  do  before  any  actual  breach  of  the  condition  of  the 
!>ond : the  breach  of  the  condition  might  not  happen  until 
two,  three  or  more  years  afterwards ; the  obligor  might 
then  be  in  good  circumstances  and  able  to  pay  ; but  no,  the 
certificate  would  then  be  a bar  to  any  such  claim. 

At  page  156,  Erskine,  C.  J.,  says,  “ In  my  judgment 
(February  20,  1834)  in  Exparte  Myers,  I have  not  suffi- 
ciently marked  the  distinction  between  contingent  liabilities 
that  may  never  become  debts,  and  contingent  debts  that  may 
never  become  payable.  Upon  the  fullest  consideration  of 
all  the  reported  decisions,  1 am  satisfied  that  claims  under 
the  first  class  upon  which  no  debt  has  arisen  till  after  the 
bankruptcy,  cannot  be  proved  under  the  56th  section.” 

Exparte  Myers,  In  re  Myers,  in  note  as  reported  in  12  Ju- 
rist 448,  (May  31,  1848,)  Commissioner  Shepherd  says,  “ I 
think  in  almost  every  case  it  is  laid  down  that  a debt  must 
be  an  existing  debt,  before  the  bankruptcy,  though  payable 
on  a contingency.  I think  I am  bound  by  the  last  case  that 
a debt  not  existing  at  the  time  of  the  fiat,  though  payable 
on  a contingency,  cannot  be  proved.” 

Mr.  Commissioner  Fane  gives  an  elaborate  judgment; 
reviewing  the  authorities  and  arguing  on  the  words  of  the 
statute,  contends  that  a debt  payable  on  a contingency  is  a 
contradiction  in  terms.  If  there  is  a debt,  there  is  no  con- 
ting  encg ; if  there  is  a contingency,  there  is  no  debt;  and  con- 
cludes by  differing  in  opinion  from  the  other  two  commis- 
sioners. 

Mr.  Commissioner  Evans  says,  “ The  deed  is  in  effect  a 
mere  deed  of  indemnity.  At  the  time  of  the  bankruptcy  no 
debt  was  due  by  the  bankrupt ; and  after  a review  of  the 
authorities,  he  arrives  at  the  conclusion  that  the  debt  cannot 
be  proven.  Knight  Bruce,  Vice  Chancellor,  on  the  case  being 
referred  to  him,  considers  the  authorities  against  the  proof, 
and  on  authority  only  confirmed  the  decision  of  a majority 
of  the  commissioners. 

In  Re  John  Foster  (14  Jurist,  page  814),  it  was  determined 
that  arrears  of  an  annuity  accruing  after  the  bankruptcy 
could  not  be  proved  against  the  estate  of  a surety  under 
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6 Geo.  IV.  ch.  16,  sec.  56 ; that  it  was  not  a debt  payable 
on  a contingency. — See  Exparte  Simpson  (1  M.  & A.,  541, 
S.  C.  3 D.  & C.  792) ; Dutchman  v.  Tooth,  (5  Bing.  N.  C. 
578),  Exparte  Lancaster  Canal  Co.  (Mont.  & Bl.  94). 

In  Exparte  Marks  et  al.  (3  M.  & A.)  the  Chief  Judge 
says  “ I have  no  hesitation  in  declaring  my  opinion,  that 
where  it  is  the  manifest  intention  of  the  parties  upon  the 
face  of  the  contract  that  the  bankrupt  should  only  be  respon- 
sible as  surety  upon  the  default  of  the  grantor,  that  the 
grantee  ought  not  to  be  permitted  to  prove  the  value  of  the 
annuity  against  the  surety,  although  there  may  be  in  the  deed 
a covenant  for  its  payment.” 

In  Chapman  v.  Davis  (3  M.  &.  G.  608)  Tindal,  C.  J.,  says, 
“ At  the  date  of  the  fiat  the  defendant  was  liable  indeed  to 
indemnify  the  plaintiffs  from  the  consequences  of  Bacon's 
failure  to  pay  the  instalments ; but  there  was  no  debt  due 
from  the  defendant  payable  in  future,  either  absolutely  or 
upon  a contingency ; there  w as  merely  a liability  which 
might  or  might  not  terminate  in  a debt,  and  which  was 
therefore  altogether  incapable  of  being  the  subject  of  any 
valuation  by  the  commissioners.  There  wras  nothing  con- 
sequently proveable  either  under  the  fifty-first  or  fifty-sixth 
sections  of  the  Bankrupt  Act. 

In  Hinton  v.  Acraman  (2  C.  B.  410),  Tindal,  C.  J.  in 
delivering  the  judgment  of  the  court,  says,  in  construing 
this  (the  56th)  section,  a distinction  has  been  taken  (in  the 
case  Exparte  Marshall,  cited  and  relied  upon  by  Erskine, 
J.,  in  Abbott  v.  Hicks,  5 N.  C.  578)  between  contin- 
gent liabilities  which  may  never  become  debts  and  debts 
payable  on  a contingency;  and  it  has  been  held  that  the 
latter  only  are  proveable  under  the  commission.  The  present 
case,  although  in  form  a case  of  debt  on  bond,  yet  the  bond 
being  defeasible  on  performance  of  the  condition,  it  is  in 
substance  not  the  case  of  a contingent  debt,  but  a contin- 
gent liability.  At  the  time  when  the  fiat  issued  it  was 
quite  uncertain  whether  any  debt  would  ever  arise  upon  the 
bond — it  was  at  the  time  a liability  which  would  not  become 
a debt  unless  the  condition  were  broken. 

The  fact  that  in  England  by  the  last  Bankrupt  Act  (12  & 
13  Yic.  ch.  106,  sec.  177,)  express  provision  is  made  for 
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proving  a liability  to  pay  money  on  a contingency,  seems 

conclusive  as  to  the  correctness  of  the  foregoing  decisions. 

© © 

I think  the  authorities  quoted  shew  that  in  England,  under 
the  56tli  section  of  the  statute  6 Geo.  IV.  the  claim  in  ques- 
tion could  not  have  been  proven  under  the  defendant’s  com- 
mission, if  the  bond  he  had  signed  was  to  secure  an  annuity 
of  the  amount  per  annum  of  the  notes  secured  under  the 
bond  in  question,  although  a forfeiture  had  taken  place  pre- 
vious to  the  bankruptcy ; and  that  the  signing  of  the  bond 
was  not  contracting  a debt  payable  on  a contingency.  Now 
what  difference  is  there  between  the  bond  in  this  case  and  that 
of  an  annuity  bond,  that  they  should  be  differently  treated 
before  a court  of  bankruptcy  ? I can  see  that  the  surety  for 
the  annuity  has  the  advantage  of  an  additional  contingency, 
which  this  defendant  has  not.  The  annuitant  may  die  before 
the  day  of  payment,  and  he  may  not  then  be  called  on  to 
pay — but  this  is  a contingency,  the  value  of  which  can  be  easily 
ascertained ; and  courts  had  no  difficulty  in  fixing  that  value  in 
cases  of  the  forfeiture  of  the  bond  by  the  principal  or  his  bank- 
ruptcy value  : as  soon  as  the  value  of  that  contingency  is  ascer- 
tained and  put  at  a particular  sum,  then  the  remaining  con- 
tingency is  equal  in  both  cases-:  the  grantor  of  the  annuity 
may  or  may  not  pay,—  the  grantee  of  it  may  or  may  not  look 
to  the  surety.  The  maker  of  the  notes  may  or  may  not  pay — 
the  holder  may  or  may  not  look  to  the  surety.  If  the 
grantee  looks  to  the  estate  of  the  surety  on  the  failure  of  the 
grantor  to  pay  it,  the  value  of  it  isLan  ascertained  amount ; 
if  the  payee  of  the  notes  looks  to  the  surety,  their  amount 
is  fixed.  On  that  point  I shall  have  occasion  to  say  something 
more  presently. 

1 do  not  find  any  clause,  either  in  our  own  or  the  English 
Bankrupt  acts,  which  would  authorise  the  plaintiff  to  prove 
against  the  defendant’s  estate,  except  the  56th  section  of 
the  English  and  corresponding  section  of  our  own  act. 
Without  the  forfeiture  of  the  bond,  it  cannot  be  said  that 
the  defendant,  by  signing  it,  contracted  a debt  payable  on 
a contingency ; he  only  contracted  a contingent  liability. 
According  to  the  best  opinion  I can  form,  the  default  of 
the  maker  in  paying  some  of  the  notes  before  the  bank- 
ruptcy would  not  enable  the  plaintiff  to  seize  the  penalty 
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of  the  bond  and  make  it  contracting  a debt , so  that  the  as- 
signees would  be  obliged  to  retain  the  same  until  the  arrival 
of  the  contingency.  What,  are  they  to  retain  the  penalty  of 
the  bond  or  the  amount  of  the  notes  then  unpaid  ? If  it  be 
the  penajfy,  then  when  the  contingency  arrives  he  may  prove 
in  respect  of  such  debt.  According  to  the  literal  meaning  of 
the  clause,  it  all  has  reference  to  the  debt  or  sum  certain 
contracted  by  the  bankrupt  payable  on  a contingency. 
Suppose  the  claim  of  the  plaintiff  to  be  filed  under  the  Pro- 
vincial Statutes  against  the  defendant’s  estate  for  the  amount 
of  the  notes — if  they  can  be  considered  the  debt  before  they 
became  due,  what  means  have  the  assignees  of  reimbursing 
the  estate  of  the  surety  ? 

Chief  Justice  Tindai  says,  in  Thompson  v.  Thompson,  be- 
fore referred  to — “ If  the  whole  annuity  is  allowed  to  be 
proved  against  the  estate  of  the  surety,  there  is  no  provision 
in  the  statute  for  reimbursing  the  estate  by  enabling  the  as- 
signees to  look  to  the  principal  debtor  for  indemnity  ; where- 
as in  the  case  of  the  bankruptcy  of  the  grantor  of  the  annui- 
ty, and  the  annuity  being  valued  and  proved  against  his  es- 
tate, a provision  is  made  for  the  indemnity  of  the  surety  by 
the  fifty-fifth  section — namely,  that  the  surety,  by  paying  to 
the  creditor  the  ascertained  value  of  the  annuity,  may  have 
the  benefit  of  the  proof  of  the  annuity  creditor  against  the 
bankrupt’s  estate.  By  this  course,  the  whole  of  the  annuity 
transaction  is  closed  as  to  all  parties — the  grantor,  the  surety  ? 
and  the  annuitant.  The  absence  therefore  of  any  similar 
provision  in  the  case  of  the  surety  becoming  bankrupt  leads 
to  the  inference  that  it  was  not  intended  to  provide  for  such 
case  by  the  statute,  but  that  it  should  be  left  as  it  was  at 
common  law.”  The  same  reasoning  will  apply  in  this  case. 
By  section  thirty  of  provincial  statute  9 Vic.  ch  30,  as  well 
as  in  the  Imperial  act,  provision  is  made  that  sureties  may 
prove  after  having  paid  the  debt,  although  after  commission 
issued,  and  if  the  creditor  has  proved,  shall  be  allowed  to 
stand  in  his  place,  or  if  not,  he  may  prove  himself,  not  dis- 
turbing former  dividends.  No  provision  is  made  in  cases 
like  the  present,  when  the  surety  becomes  bankrupt,  any 
more  than  in  the  case  of  a surety  in  an  annuity  bond, 
n v.,  u.  c.  c.  p. 
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Is  the  undertaking  of  the  defendant  by  his  bond,  or  the 
condition  of  it  to  pay  a “ certain  sum  of  money,”  using  the 
words  of  Mr.  Commissioner  Holroyd  before  quoted,  oris  it  an 
undertaking  as  to  part  of  the  claim  that  the  maker  of  the 
stock  notes  will  perform  an  executory  contract  in  relation  to 
the  delivery  of  a certain  quantity  of  axes  to  the  plaintiff? 

These  notes,  if  they  can  properly  be  so  called,  are  not  set 
out  in  the  bond  or  condition,  but  from  what  appears  therein, 
I have  endeavoured  to  frame  a document  which  shall  be  in 
effect  the  same  as  that  referred  to. 

Toronto,  14th  April,  1846. 


£42  8s.  ' 

One  year  after  date,  for  value  [forty -two  pounds  eight 
shillings]  received,  I promise  to  pay  William  Ledley  Perrin 
forty-two  pounds  eight  shillings,  [payable]  in  good  merphant- 
able  axes  at  the  market  price,  but  not  to  exceed  the  rate  of 
three  pounds  fifteen  shillings  per  box,  payable  at  the  estab- 
lishment of  Messrs.  W.  L.  Perrin  & Co , Toronto. 


It  is  probable  the  words  between  the  bracketsare  notin  the 
original,  but  I think  they  may  be  imported  into  it  without 
changing  its  legal  effect  or  meaning. 

I think  we  must  presume  as  between  the  original  parties 
this  document  was  legal  and  capable  of  being  enforced,  having 
a legal  and  valid  consideration  at  its  date;  in  this  action  I do 
not  suppose  this  could  be  disputed.  Now,  what  is  its  legal 
effect  ? Is  it  not  that  the  signer  of  it,  for  a valuable  consider- 
ation, promises  to  [pay]  deliver  one  year  after  the  date,  to  the 
plaintiff,  at  the  establishment  of  Messrs.  W.  L.  Perrin  & Co.,, 
at  Toronto,  axes  to  the  value  of  £42  8s.  at  the  rate  of  £3  15s. 
per  box,  or  at  whatever  price  less  than  that  may  be  the 
market  price  of  axes  at  the  time  for  their  delivery  ? If  de- 
livered on  that  day,  was  not  the  plaintiff  bound  to  accept  axes, 
and  had  he  not  the  right  to  demand  the  axes  at  a price  not 
exceeding  £3  15s.  per  box.  Suppose  on  that  day  axes  were 
worth  £5  per  box,  could  he  not,  inan  action  against  the  signer 
of  the  note,  recover  damages  for  the  difference  in  price  at 
what  they  then  were  and  what  he  had  agreed  to  payfor  them. 
I think  he  could.  If  that  is  the  case,  then  this  bond  is  not 
solely  for  the  payment  of  a sum  certain  on  a contingency,  but 
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partly  an  undertaking  that  the  signer  of  that  paper  will  per- 
form an  executory  contract. 

Again:  How  could  this  document  he  declared  upon,  unless 
as  an  agreement  for  the  delivery  of  the  axes ; it  certainly  is 
not  a promissory  note,  if  it  was  set  out  in  the  declaration, 
could  it  he  referred  to  the  master  to  say  what  was  due  on  it  ? 
I think  not;  it  would  surely  require  the  intervention  of  a 
jury.  In  Green  v.  Bicknell  (8  Ad.  & El.  715)  Lord  Denman 
says — “ We  were  strongly  pressed  with  these  authorities  as 
establishing  the  principle  that  any  right  to  recover  money  or 
money’s  worth  may  he  treated  as  a debt  when  its  amount 
can  he  fixed  by  calculation.  But  we  think  that  those  cases 
must  he  regarded  as  exceptions  to  the  rule,  which  is  generally 
speaking,  that  no  claim  of  this  nature  shall  he  proveahle  as  a 
debt  for  which  the  intervention  of  a jury  is  necessary.” — The 
case  then  discussed  was  whether  the  plaintiff  could  prove  for 
the  difference  between  the  contract  price  of  a quantity  of  oil 
which  the  bankrupt  had  refused  to  accept  and  the  market 
price  of  the  oil  at  the  time  of  the  refusal. 

The  case  Re  Willis  (4  Exchequer  530),  was  decided  prin- 
cipally on  the  authority  of  Exparte  Myers  (M.  & B.  229),  in 
which  the  decision  was  afterwards  put  by  the  judges 
making  it  on  quite  a different  ground  from  that  at  first  pre- 
sented ; it  finally  appearing  that  Myers  was  a principal  in 
the  transaction,  and  that  his  undertaking  had  become  abso- 
lute before  his  bankruptcy,  and  was  at  the  time  of  the  bank- 
ruptcy an  existing  liability  according  to  the  nature  of  the 
undertaking  itself.  But  the  ^agreement  of  the  bankrupt  in 
Re  Willis  was  in  the  nature  of  a del  credere  commission,  with 
which  the  principals  had  nothing  to  do;  it  was  a primary 
undertaking  on  his  part,  entered  into  directly  with  the  claim- 
ant without  any  privity  with  the  original  debtor;  and  he 
cannot  be  viewed  in  the  same  light  as  a mere  surety  who, 
in  privity  with  his  principal  and  fo^  his  accommodation,  un- 
dertakes to  pay  if  he  does  not.  It  is  true  that  under  a de- 
eredere  the  undertaking  is  to  pay  if  the  principal  debtor  does 
not,  but  there  is  no  privity  between  them ; and  if  the  broker 
does  pay,  he  cannot  set  it  off  in  an  action  by  the  assignees  of 
the  insolvent  principal  for  other  claims  which  existed  be- 
tween the  parties — 4 M.  & S.  566. 
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My  learned  brothers  and  myself  have  had  frequent  dis- 
cussions on  the  questions  arising  in  this  case ; it  has  been 
argued  twice ; and  the  difference  of  opinion  that  exists  be- 
tween us  does  not  result  from  any  want  of  consideration  or 
a desire  to  arrive  at  a united  judgment.  The  points  raised 
are  nice  and  difficult — much  of  the  difficulty  arises  from  the 
conflicting  decisions  on  the  subject,  and  the  different  princi- 
ples upon  which  the  courts  of  bankruptcy  and  the  courts  of 
common  law  usually  decide  questions  in  relation  to  bonds, 
the  former  courts  viewing  the  condition  of  the  bond  as  the 
substance  of  the  agreement,  and  the  sum  payable  thereby  as 
the  debt,  whilst  the  latter  view  the  penalty  as  the  debt. 
Many  of  the  expressions  of  the  judges  would  undoubtedly  lead 
to  the  conclusion  arived  at  by  a majority  of  the  court,  that 
the  penalty  of  the  bond  on  default  of  payment  of  any  sum, 
however  small,  for  a period  however  short,  becomes  a debt 
for  which  the  obligee  may  rank  upon  the  estate  of  a bank- 
rupt surety. 

I think,  viewing  the  condition  as  an  agreement,  and  en- 
forcing it  in  the  same  manner  as  an  agreement,  when  the 
bankrupt  is  a surety,  is  more  consonant  with  the  views  of  a 
court  of  equity  and  of  the  court  of  bankruptcy.  I think  the 
latest  authorities  sustain  this  view,  and  that  Arnott  v.  Hol- 
den, before  quoted,  decided  in  1853,  is  an  express  authority 
that  the  forfeiture  of  the  bond  before  the  bankruptcy  of  the 
surety  does  not  make  the  penalty  a debt  so  as  to  authorize 
the  obligee  to  prove  on  his  estate. 

I therefore  think  judgment  on  the  demurrer  should  be  for 
the  plaintiff. 

Per  Cur . — Judgment  against  the  demurrer. 
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Ross  et  al.  v.  Farewell  et  al. 

Bail — Statute  for  relief  of. 

Under  the  fifth  section  of  the  18th  Vic.  ch.  69  defendants  in  action  on  bail 
bonds,  where  the  breach  has  arisen  by  the  separation  of  counties  by  the 
legislature,  are  entitled  to  have  all  proceedings  stayed  upon  payment  of  the 
plaintiff’s  costs  as  between  attorney  and  client. 

Held,  also,  that  the  word  “proceedings”  in  the  proviso  to  the  fifth  section 
embraces  proceedings  both  before  and  after  judgment. 

This  is  a rule  on  plaintiffs  to  shew  cause  why  they  should 
not  deliver  to  defendants  their  bill  of  costs  as  between  attor- 
ney and  client,  and  why  it  should  not  be  taxed,  &c.,  and  why 
on  payment  of  such  costs  as  taxed  all  further  proceedings  in 
the  said  action  should  not  be  stayed,  and  the  said  action  be 
discontinued,  with  the  stay  of  proceedings  in  the  meantime 
upon  the  execution  in  the  sheriffs  hands, — upon  reading  the 
affidavits  filed,  &c.  On  the  18th  May,  1855,  defendants 
demanded  a bill  of  plaintiffs’  costs.  On  the  21st  May,  1855, 
summons  of  Draper,  J.  for  a bill — discharged.  On  the  25th 
of  May,  a second  summons  of  Macaulay,  C.  J .,  C.  P.  On 
the  28th  of  May,  a third  summons  of  Richards , J. 

Judgment  was  entered  up  in  February  last, — execution 
issued;  seizure  upon  defendants’  goods, — made, — not  sold. 
Steps  for  appeal  were  in  progress  when  the  statute  18  Yic. 
ch.  69  was  passed,  under  which  this  application  made.  As 
to  the  proceedings  before  judgment, — see  ante  p.  29. 

McPherson  v.  Farewell  et  al. 

AND 

McDonald  v.  Farewell  et  al. 

Similar  application,  except  that  it  is  before  judgment,  and 
is  to  discontinue  the  action. 

The  facts  undisputed  are,  that  the  defendants  became  bail 
to  the  limits  for  Prosper  Armstrong  Hurd,  arrested  upon  a 
Ca.  Sa.  when  the  county  of  Ontario  formed  one  of  the 
United  Counties  of  York,  Ontario  and  Peel.  That  at  the, 
time  the  County  of  Ontario  was  separated  into  an  independ- 
ent county  Hurd  resided  therein,  but  the  gaol  of  the  United 
Counties  was  situate  in  the  city  of  Toronto  in  the  County  of 
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York.  After  the  separation,  Hurd  continued  to  reside  in 
the  county  of  Ontario,  but  visited  Toronto  in  the  county  of 
York,  and  returned  to  Ontario.  Plaintiffs  prosecuted  defend- 
ants, his  bail,  on  the  ground  that  the  limits  were  curtailed  to 
the  United  Counties  of  York  and  Peel,  and  Hurd’s  residence 
in  or  return  to  Ontario  was  a departure ; and  the  plaintiffs 
in  the  first  suit  obtained  judgment  and  execution. 

Macaulay,  C.  J. — In  the  two  last  mentioned  cases  rules 
were  obtained,  calling  on  the  plaintiffs  to  shew  cause  why  a 
nonsuit  should  not  be  entered  on  leave  reserved  at  Nisi  Prius, 
and  should  be  properly  disposed  of  in  the  first  place.  The 
facts  are  similar  in  effect  to  those  proved  upon  the  trial  of 
the  first-mentioned  case  of  Boss  et  al.  v.  Farewell  and  Hurd, 
and  if  governed  by  that  case  the  rules  should  be  discharged, 
— that , however,  depends  upon  the  consideration  whether  the 
late  act  is  a declaratory  law,  and  therefore  retrospective  or 
introductory  only  of  a new  state  of  law,  and  in  the  latter 
event  whether  it  governs  these  cases  which  were  pending 
before  and  when  it  was  passed,  or  whether  they  are  to  be 
decided  by  the  law  as  it  stood  according  to  the  first  above- 
mentioned  case  when  these  actions  were  brought.  The  act  is 
the  18  Vic.  ch.  69,  intituled  an  act  &c.,  passed  the  3rd 
April,  1855,— See  it,  especially  section  five,  with  the  proviso 
at  the  end. 

According  to  Hitchcock  v.  Way  (6  A.  & E.  943),  when 
the  law  is  attended  by  statute  pending  an  action,  the  law  as 
it  existed  when  the  action  was  commenced  must  decide  the 
rights  of  parties,  unless  the  legislature  by  the  language  used 
shew  a clear  intention  to  vary  the  mutual  relation  of  parties. 
— Warner  v.  Beresford  (2  M.  & W.  848) ; Morgan  v.  Thorne 
(7M.  &W.  400.) 

In  Simpson  v.  Beady  (11  M.  & W.  346)  Parke  B.,  “When 
an  act  of  parliament  is  repealed,  the  law  is  as  if  it  had  never 
passed ; but  here  the  first  section  of  the  5th  & 6th  Vie.  ch.  104, 
merely  alters  the  law  as  laid  down  in  Beg.  v.  York  (2  G.  & 
D.  105),  with  respect  to  proceedings  commenced  after  the 
passing  of  that  act.  This  is  evident  from  the  subsequent 
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clauses,  which  enable  a defendant  to  obtain  a stay  of  proceed- 
ings upon  payment  of  the  costs  out  of  pocket” — Doe  Johnson 
v.  Beveridge  (11  M.  & W.  517). 

Aided  by  the  proviso  with  which  the  fifth  section  of  18  Vie. 
ch.  69  concludes,  I think  the  sounder  construction  is,  that 
the  act  was  not  intended,  and  does  not  apply,  to  suits 
pending  when  it  was  passed. 

I do  not  consider  the  fifth  section  either  declaratory  or 
retrospective,  so  far  as  relates  to  existing  suits,  and  therefore 
think  the  present  rules  should  be  discharged.  To  make  them 
absolute  wy>uld  be  to  throw  costs  upon  the  plaintiffs,  whereas 
the  act  evidently  intended  that  they  should  be  indemnified  in 
their  own  costs. 

Then,  as  to  the  other  rules  in  these  two  cases:  It  was  con- 

tended the  defendants  should  plead  the  statute  in  the  nature 
of  a plea  puis  darrein  continuance,  and  place  the  defence  on 
the  record,  to  enable  the  plaintiffs  to  appeal  the  question. 
— Lane  v.  Ridley  (10  Q.  B.  481). 

But  it  appears  to  me  the  defendants  are  entitled  to  pay 
the  costs  as  between  attorney  and  client,  upon  which  pay- 
ment the  proceedings  shall  be  discontinued,  and  that  in 
making  these  rules  absolute  we  are  only  facilitating  the 
relief  to  which  the  defendants  are  by  law  entitled;  they 
should  therefore  be  made  absolute. 

Then  as  to  the  first  case  : The  first  special  objection  is,  that 
the  act  does  not  extend  to  relieve  the  defendants  after  judg- 
ment and  execution,  especially  after  a levy,  on  the  ground  that 
the  execution  is  entire,  and  being  once  begun  is  considered 
executed,  and  may  be  continued. 

The  second  and  general  objection,  applicable  to  all  the 
cases,  is,  that  the  fifth  section  is  inoperative,  introduced  as  it 
is  in  a special  act,  which  in  its  title  contains  no  reference  to 
such  a measure ; and  that,  appearing  where  it  does,  it  can  at 
best  be  regarded  as  a private  or  purely  local  provision,  not 
susceptible  of  extension  beyond  the  Counties  of  Halton  and 
Wentworth. 

The  first  objection  is  mainly  rested  on  the  force  of  the 
words  “ proceedings  in  law”  in  the  proviso  to  the  fifth  section, 
as  to  which  it  is  contended  they  do  not  apply  to  judgments- 
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or  proceedings  after  judgment,  as  evinced  by  other  portions 
of  the  same  statute  which  distinguish  between  proceedings 
and  judgments. 

The  first  part  of  the  proviso  states  “ that  in  any  case 
where  proceedings  in  law  have  been  instituted  before  this 
passing  of  the  act,  &c.”  Now  it  appears  to  me  that  so  far 
the  words  may  well  relate  to  the  case  in  question,  for  it 
is  a case  where,  in  fact,  proceedings  in  law  had  been  institu- 
ted before  the  passing  of  the  act..  But  still,  it  is  said  the 
words  “ case”  and  “ proceedings  ” should  be  restricted  to  suits 
then  pending ; a construction  supported  by  what  follows  in 
the  proviso — namely,  that  “ such  legal  proceedings  ” may  be 
continued  and  prosecuted  until  the  payment  of  costs,  &c. — 
whereupon  the  said  proceedings  shall  be  discontinued.  The 
words  “ such  proceedings  ” and  “ said  proceedings  ” relate 
back  to  the  first  part  of  the  proviso — ^namely,  to  any  case 
where  proceedings  in  law  had  been  instituted  before  the  pass- 
ing of  the  act. 

When  the  beginning  of  the  fifth  section  is  looked  to,  it  will 
be  seen  that  the  object  of  the  legislature  is  to  prevent  injus- 
tice to  parties  in  any  case ; and,  as  there  may  be  proceedings 
in  law  both  before  and  after  judgment  in  the  same  case,  I 
think  we  only  give  effect  to  the  obvious  intention  of  the  legis- 
lature by  making  the  rule  absolute. 

Proceedings  are  no  longer  pending  in  the  action  or  suit 
before  judgment,: — transit  in-rem  judicatum ; but  proceedings 
.after  judgment  are  pending  on  both  sides, — on  the  plaintiff’s 
part,  to  enforce  a levy  of  the  amount  of  the  judgment  by 
execution,  and  on  the  defendant’s  part,  to  appeal  from  the 
judgment  on  payment  of  all  costs ; the  act  declares  that  the 
said  proceedings  shall  be  discontinued,  whatever  the  Avord 
u?  said  ” means. 

Whether  the  effect  of  such  payment  will  be  to  put  an  end  to 
the  judgment,  it  is  not  necessary  now  to  decide.  The  statute 
says  that  in,  any  case — in  other  words,  in  every  case  where 
proceedings  at  law  had  been  instituted  before  that  act — the 
said  proceedings  should  be  discontinued ; and  then  I am 
disposed  to  think  that  the  statute  itself  discontinues  all  the 
proceedings  ab  initio  when  the  costs  are'  paid.  At  any  rate, 
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that  the  court  should  be  aiding,  if  called  upon  as  it  is,  to  stop 
further  proceedings,  although  as  a general  or  technical  rule 
a judgment  cannot  be  discontinued,  nor  an  execution  once 
begun  be  suspended.  A procendendo  may  issue  in  order  to  re- 
mit a judgment  improperly  removed  from,  back  to  the  proper 
tribunal  to  enforce  it  by  execution — Rex  v.  Neville  2 B & A.. 
291 ; Rex  v.  Hall  1 B.  & C.  136  ; Searson  v.  Small,  one  &c.,  5 
U.  C.  Q.  B.  R.  259  ; Lander  v.  Gordon  7M.  & W.  218;  Dunford 
v.  Trattles,  12  M.  & W.  535;  Syde  v.  Bormand,  1 M.  W.  113  $ 
12  Vic.  ch.  10  sec.  5 No.  5 ; Tidd’s  Prac.  455 — speaks  of  pro- 
ceedings being  stayed  by  writ  of  error,  which  is  after  judg- 
ment. No  doubt  the  term  proceedings  is  usually  applied  to  the 
steps  taken  in  the  progress  of  a suit  to  judgment,  but  it  does 
not  follow  that  it  cannot  have  a more  extended  application  to 
fulfil  the  plain  intent  of  an  act  of  parliament ; and,  looking 
to  the  remedial  objects  and  intentions  of  the  legislature,  I 
think  we  may,  and  therefore  ought  to  hold  that  proceedings 
after  as  well  as  before  judgment  were  meant  to  be  embraced, 
and  that  it  is  not  too  late  for  a defendant  to  avail  himself  of 
the  relief  afforded  at  any  time  before  the  debt  recovered  is 
paid  or  realized  under  an  execution. 

As  to  the  clause  being  void  under  the  fifty-ninth  section  of 
the  Imperial  statute  3 & 4 Vic.  ch.  35,  I think  the  third 
section  of  that  act  sufficiently  answers  the  objection,  and  shews 
that  it  has  force  of  law  in  Upper  Canada,  although  the  direc- 
tions of  the  fifty-ninth  section*  may  not  have  been  strictly 
observed,  a fact  however  of  which  we  have  no  regular  notice, 
the  royal  instructions  not  being  before  us.  So  as  to  its  being 
a private,  and  not  a public  act ; the  other  sections  are  what 
I understandhy  a public  local  act,  and  as  to  the  fifth  section, 
it  is  pro  tanto  a public  act.  But  that  can  make  no  difference 
on  this  application,  as  it  is  brought  before  us  in  a collateral 
proceeding,  not  by  special  pleading,  and  it  is  proved  by  the 
Official  Gazette,  in  which  it  is  published. 

If  the  two  last  objections,  or  either  of  them,  be  deemed 
tenable,  the  plaintiffs  must  appeal.  Indeed,  I suppose  all 
these  rules  and  these  decisions  thereon  may  be  suggested  on 
entering  the  rolls,  and  that  the  plaintiffs  may  appeal  from  the 
decisions  thereon. 
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As  at  present  advised,  I think  the  three  rules  to  refer  the 
costs  for  taxation  should  be  made  absolute,  and  the  two  for 
entering  nonsuits  may  be  discharged  ; to  adopt  the  other 
alternative  would,  it  appears  to  me,  frustrate  instead  of  fur- 
thering the  objects  of  the  legislature,  according  to  the  true 
intent,  meaning  and  spirit  of  the  fifth  section  of  the  act. 

The  Imperial  statutes  3 & 4 Vic.  ch.  5,  and  5 & 0 Vic.  ch. 
104  pec.  6,  resemble  the  fifth  section  of  the  one  now  in  ques- 
tion, but  are  not  in  terms  quite  similar.  The  first  prohibits 
the  recovery  back  of  monies  paid  or  made  under  judgments, 
as  if  judgments  might  be  restrained  in  their  execution  if  not 
executed,  though  it  does  not  say  so  in  express  terms.  The 
last  expressly  excepts  judgments  from  its  operation,  both 
implying  that  judgments  might  be  construed  to  be  included. 

The  reasons  for  proceeding  upon  writs  of  Fi.  Fa.  after  a 
levy  made,  notwithstanding  the  allowance  of  a writ  of  error, 
do  not  govern,  because  then  execution  might  require  to  be 
renewed  ; and  when  executed,  the  money  is  paid,  not  to  the 
party,  but  into  court,  to  abide  the  result.  Here  the  proceed- 
ings are  by  statute  to  be  absolutely  and  finally  discontinued. 
Thurson  v.  Mills  (16  East  254),  and  Giles  v,  Grovir,  (9  Bing 
128),  are  cases  of  writs  of  Fi.  Fa.  superseded  after  levy  by 
writs  of  extent  at  the  suit  of  the  Crown 

McLean,  J. — In  Hilary  Term  last,  or  rather  at  the  sit- 
tings immediately  after  that  term,  a judgment  was  given  in 
this  court  by  which  the  defendants  were  declared  liable  in  an 
action  brought  against  them  on  a recognizance  of  bail  for  the 
limits  in  behalf  of  one  Prosper  A.  Hurd,  to  the  jail  of  the 
United  Counties  of  York,  Ontario  and  Peel.  A verdict  had 
been  rendered  to  the  plaintiff,  subject  to  he  opinion  of  the 
court  on  the  question  whether  Hurd  had  broken  the  condi- 
tion of  the  recognizance  by  passing  to  and  fro  between  the 
counties  of  York  and  Ontario,  still  remaining  within  the 
limits  of  the  jail  of  the  United  Counties  of  York,  Ontario 
and  Peel,  as  they  were  at  the  time  the  recognizance  was 
entered  into.  The  court  was  obliged  to  decide,  notwith- 
standing the  apparent  hardship  to  the  bail,  that  the  limits 
of  the  jail,  though  curtailed  by  the  erection  of  the  county 
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of  Ontario  into  a separate  county,  were  those  to  which 
Hurd  was  bound  to  confine  himself  under  the  terms  of  the 
recognizance,  and  that  the  defendants  were  therefore  liable  for 
a breach  of  its  condition,  however  unintentionably  by  Hurd. 
During  the  recent  session  of  Parliament  an  act  was  passed 
(ch.  69),  entitled,  “ An  act  for  making  certain  provisions, 
rendered  necessary  by  the  separation  of  the  counties  of  Hal- 
ton&  Wentworth,”  in  which  some  provisions  are  contained,  not 
applying  exclusively  to  these  counties,  but  in  fact  extending 
to  all  similar  cases,  and  embracing  all  the  difficulties  arising 
from  the  course  of  legislation  in  the  separation  of  the  county 
of  Ontario  from  the  united  counties  of  York  and  Peel.  The 
fifth  section  enacts  that  in  any  case  where  a person  shall  have 
been  heretofore  or  shall  hereafter  be  admitted  to  the  limits  of 
any  union  of  counties  in  the  manner  prescribed  by  law,  and 
when  such  union  shall  have  been  heretofore  or  shall  hereafter 
be  dissolved,  or  where  any  one  or  more  counties  shall  have 
been  heretofore  or  shall  hereafter  be  separated  from  such 
union,  after  such  admission,  then  and  in  every  such  case  the 
said  person  shall  be  held  to  retain  the  right  to  travel  and 
reside  in  any  portion  of  the  said  counties,  as  if  no  dissolution 
or  separation  had  taken  place  ; and  the  said  person  shall  not 
he  held,  by  reason  of  such  travel  or  residence,  to  have  broken 
any  bojid  or  condition  thereof,  or  to  have  forfeited  any  secu- 
rity given  for  the  purpose  of  obtaining  the  benefit  of  such 
limits : provided  always,  that  in  any  case  where  'proceedings 
in  law  have  been  instituted  before  the  passing  of  this  act, 
against  any  person,  or  his  or  her  sureties,  by  reason  of  such 
person  having  travelled  from  one  county  into  another  county 
of  the  said  union,  or  by  reason  of  his  or  her  having  continued 
to  reside  in  one  county  of  the  said  union  after  such  dissolution 
or  separation,  such  legal  proceedings  may  be  continued,  and 
prosecuted  until  the  payment  by  the  defendant  or  defendants 
of  the  plaintiff’s  costs  of  suit  as  between  attorney  and  client ; 
and  on  such  payment  the  said  proceedings  shall  be  discon- 
tinued. The  object  of  passing  that  clause  is  declared  to  be 
to  prevent  injustice  to  parties ; and  it  is  obvious  that  it  was 
intended  by  the  Legislature  to  give  relief  in  cases  similar  to 
the  present,  where  the  position  of  the  plaintiffs  has  not  been 
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rendered  in  any  respect  worse  by  any  acts  of  their  debtors  in 
moving  to  and  fro  within  the  limits  to  which  they  were  origi- 
nally bound  to  confine  themselves,  but  where,  by  a legislative 
act,  such  limits  have  been  curtailed  by  the  establishment  of 
new  counties,  without  any  provision  $,s  to  the  limits  to  be 
thereafter  observed,  and  parties  have  been  rendered  liable  as 
for  a breach  of  their  recognizances,  though  the  debtors  may 
have  scrupulously  confined  themselves  to  the  limits  formerly 
assigned.  The  clause  is  retrospective  in  its  operation,  and 
provides  that  from  the  time  of  its  passing  no  person  shall,  by 
reason  of  having  travelled  from  one  county  to  another  within 
the  union,  or  having  resided  in  any  one  of  them,  be  held  to 
have  broken  any  bond  or  condition  thereof,  or  to  have  for- 
feited any  security  given  for  the  purpose  of  obtaining  the 
benefit  of  such  limits.  Then  as  to  c&ses  like  the  present,  in 
which  proceedings  in  law  have  been  instituted,  it  provides 
that  such  proceedings  may  be  continued  and  prosecuted  until 
the  plaintiff’s  costs  are  paid  by  the  defendants,  and  that  on 
such  payment  they  shall  be  discontinued.  This  part  of  the 
clause,  as  it  appears  to  me,  applies  to  all  cases  in  which  pro- 
ceedings in  law  have  been  instituted,  without  reference  to  the 
stage  in  which  such  proceedings  may  be.  If  any  judgment 
has  been  obtained,  but  the  money  has  not  yet  been  collected, 
and  the  execution  remains  unsatisfied,  I take  it  that  on  pay- 
ment of  the  plaintiff’s  costs  as  between  attorney  and  client, 
no  further  proceeding  can  take  place  with  a view  to  enforce  the 
payment  of  the  amount  of  the  execution.  The  meaning  which 
must  be  attached  to  the  statute  is,  that  all  proceedings  what- 
ever shall  cease  as  soon  as  the  costs  are  paid,  but  that  they 
may  be  continued  until  they  are  paid.  The  act  itself  must 
operate  as  a discontinuance  on  the  payment  of  the  costs, 
without  any  interference  of  the  courts  or  parties,  inasmuch 
as  it  directs  that  the  proceedings  shall  be  discontinued.  If 
a plaintiff  were,  notwithstanding,  to  proceed,  the  court,  on 
application,  would  no  doubt  restrain  such  proceeding;  but  it 
is  only  in  such  a case,  as  it  appears  to  me,  that  the  interfer- 
ence of  a court  would  be  necessary. 

Richards,  J. — I concur  in  opinion  with  my  brothers,  that 
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the  fifth  section  of  the  statute  18  Yic.  ch.  69,  applies  in  this 
case.  The  arguments  of  the  learned  counsel  for  the  plaintiff' 
were  certainly  ingenious,  and  went  to  the  extent  of  shewing 
clearly  the  inconveniences  which  may  frequently  arise  from 
the  insertion  in  acts  of  parliament  of  clauses  which  apparently 
do  not  refer  to  the  objects  of  the  act,  as  expressed  by  its  title;, 
yet  they  have  failed  to  convince  us  that  the  clause  referred  to 
is  not  general  in  its  operation.  The  objection  urged,  that 
the  statute  is  ex  'post  facto  in  its  application,  and  that  the 
courts  should  therefore  by  strict  construction  discountenance 
such  acts,  is  met  by  the  argument  that  it  is  plainly  remedial, 
and  should  therefore  receive  a liberal  interpretation. 

Acts  similar  in  principle  to  this  have  been  from  time  to  time 
passed  in  England,  and  the  courts  there  have  given  them  a fair 
and  reasonable  construction,  to  carry  out  the  intention  of  the 
Legislature.  I do  not  think  we  should  carry  out  that  inten- 
tion in  relation  to  this  act,  unless  we  held  the  section  of  it 
under  discussion  applied  to  the  relief  of  the  defendants. 

Rule  absolute. 


Webster,  Appellant,  v.  McBride,  Respondent. 

Apprenticeship — Contracts  of. 

Contracts  of  apprenticeship  for  a less  term  than  seven  years,  entered  into- 
before  the  passing  of  the  statute  14  & 15  Vic.,  ch.  11,  are  not  void,  but 
voidable  only. 

Appeal  from  the  County  Court  of  Middlesex. 

Writ  issued  2nd  of  October  1854. 

Declaration,  11th  of  November,  1854,  states  that,  hereto- 
fore, to  wit,  on  the  16th  of  April,  1851,  by  a certain  inden- 
ture of  apprenticeship  then  made,  one  part  of  which  said  in- 
denture sealed,  with  the  seal  of  plaintiff  and  defendant,  plain- 
tiff now  brings  into  court,  the  date  whereof  is  the  day  and 
year  aforesaid,  one  John  Webster,  son  of  the  defendant,  did 
put  himself  apprentice  to  plaintiff  to  learn  the  art,  trade,  &c., 
of  a blacksmith,  and  with  him  after  the  manner  of  an  ap- 
prentice, to  dwell,  continue  and  serve  from  the  date  thereof, 
until  the  full  end  and  term  of  four  years — that  is  to  say,  until 
the  24th  day  of  September,  1854,  then  next  following  the 
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date  thereof,  and  fully  to  be  complete  and  ended ; and  by  the 
said  indenture  the  said  plaintiff  covenanted  and  agreed  with 
the  said  John  Webster  therein  named,  that  he,  the  plaintiff, 
would  teach  and  instruct  or  cause  to  be  taught  and  instructed 
after  the  best  way  and  manner  he  could  the  said  John  Web- 
ster, in  the  trade  of  a blacksmith,  with  all  things  belonging 
thereto  ; and  also  that  he,  the  plaintiff,  would  find  and  allow 
to  the  said  apprentice  meat  and  drink,  washing  and  lodging, 
during  the  said  term  of  years  in  such  indenture  named ; and 
that  he,  the  plaintiff,  would  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  apprentice,  during  said  term,  the  sum  of 
seven  pounds  ten  shillings  of  lawful  money  of  Canada,  for 
the  first  year,  the  sum  of  eight  pounds  fifteen  shillings  for 
the  second  year,  the  sum  of  ten  pounds  for  the  third  year, 
and  the  sum  of  eleven  pounds  five  shillings  for  the  fourth 
and  last  year  ; and  also  that  the  first  of  said  payments  would 
be  made  by*  the  plaintiff  on  the  fourth  day  of  September 
then  next,  and  that  the  subsequent  three  payments  would 
be  made  on  the  same  day  of  the  month,  in  each  and  every  of 
the  three  years  next  succeeding  the  said  first  payment ; and 
the  said  defendant,  in  consideration  of  the  covenants  and 
agreements  aforesaid,  in  the  said  indenture  named,  to  be 
performed  by  the  plaintiff  with  the  said  J ohn  Webster  therein 
named,  did  by  an  additional  covenant  and  agreement,  sub- 
scribed and  added  to  the  said  indenture,  and  sealed  with  the 
seal  of  the  said  defendant,  and  which  the  plaintiff  now  also 
brings  here  into  court,  the  date  whereof  is  the  same  day  and 
year  in  said  indenture  named  thereby  bind  himself  and 
covenant  with  the  plaintiff  for  the  true  and  faithful  per- 
formance and  observance  by  the  said  John  Webster  of  all 
the  matters  and  things,  covenants  and  agreements  in  the  said 
indenture  of  apprenticeship  first  above  mentioned  and  con- 
tained on  the  part  and  behalf  of  the  said  John  Webster  to 
be  observed,  performed  and  fulfilled  ; and  the  said  defendant 
did,  by  said  additional  covenant  and  agreement,  added  to 
said  indenture,  and  sealed  as  and  of  the  date  aforesaid, 
thereby  further  bind  himself  and  covenant  with  the  plain- 
tiff, that  in  the  event  of  the  plaintiff  sustaining  any  loss  or 
■damage  through  the  negligence  or  default  of  the  said  John 
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Webster,  as  such  apprentice,  to  perform  the  covenants  on  his 
part  in  said  indenture  contained,  he,  the  said  defendant 
would  reimburse  and  pay  to  the  plaintiff  the  full  amount  or 
value  of  such  loss  or  damage,  as  by  the  said  indenture  of  the 
said  John  Webster,  and  the  covenants  of  the  said  defendant 
thereon  and  thereto  added  as  aforesaid,  reference  being  there- 
to had,  will  amongst  other  things  more  fully  and  at  large 
appear;  by  virtue  of  which  said  indenture  first  above  recited 
and  mentioned,  the  said  John  Webster  afterwards,  to  wit, 
on  the  said  sixteenth  day  of  April,  one  thousand  eight  hun- 
dred and  fifty-one,  entered  and  was  then  received  into  the 
service  of  the  plaintiff,  as  such  apprentice  as  aforesaid,  and 
remained  arid  continued  in  such  service  under  and  by  virtue 
of  the  said  indenture  for  a long  space  of  time,  to  wit,  from 
the  day  and  year  last  aforesaid  until  and  upon,  to  wit,  the 
fifth  day  of  November,  one  thousand  eight  hundred  and  fifty- 
three;  and  although  the  plaintiff  hath  always,  from  the  time 
of  the  making  of  the  said  indenture  hitherto,  well  and  truly 
performed,  fulfilled  and  kept  all  things  therein  mentioned 
and  contained  on  his  part  and  behalf  to  be  performed 
fulfilled  and  kept,  according  to  the  tenor  and  effect,  true  in- 
tent and  meaning  thereof,  yet  the  plaintiff  in  fact  saith,  that 
the  said  John  Webster  did  not,  nor  would  faithfully  serve 
the  plaintiff  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  but  on  the  contrary 
thereof,  the  said  John  Webster,  during  the  said  term  to  wit, 
on  the  fifth  day  of  November,  one  thousand  eight  hundred 
and  fifty-three  aforesaid,  did  unlawfully  absent  himself,  and 
hath  from  thence  hitherto  remained  and  continued  absent 
from  the  service  of  the  plaintiff,  contrary  to  the  tenor  and 
effect  of  the  said  indenture,  and  of  the  said  additional  cove- 
nant of  the  defendant  thereto  added,  subscribed  and  sealed, 
and  in  that  behalf  made  as  aforesaid ; whereby,  and  by  reason 
of  which  absence  and  breach  of  covenant  of  the  said  John 
Webster,  the  plaintiff  hath  lost  and  been  deprived  of  all  the 
profits,  benefits,  gains  and  advantages,  which  he  might^and 
otherwise  would  have  derived  and  acquired  from  the  perform- 
ance of  the  said  covenant  by  the  said  John  Webster,  and 
from  and  by  the  labour  and  services  of  the  said  John  Webster 
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from  the  fifth  of  November,  one  thousand  eight  hundred 
and  fifty  three,  to  the  said  twenty-fourth  day  of  September, 
one  thousand  eight  hundred  and  fifty-four,  and  amounting  in 
the  whole  to  a large  sum  of  money,  to  wit,  the  sum  of  fifty 
pounds ; and  the  plaintiff  saith,  that  although  he  hath  sus- 
tained the  said  loss  and  damage  by  the  said  breach  of  cove- 
nant of  the  said  John  Webster,  yet  the  said  defendant  did 
not  nor  would  perform  the  said  additional  covenant  with  the 
plaintiff  as  aforesaid,  and  pay  unto  the  plaintiff  the  amount 
of  such  loss,  according  to  the  true  intent  and  meaning  of  the 
said  covenant,  but  on  the  contrary  thereof,  the  said  defen- 
dant hath  hitherto  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  to  the  damage  of  the  plaintiff  of 
fifty  pounds,  and  therefor  he  brings  his  suit,  &c. 

Plea — That  the  said  John  Webster  became  the  plaintiff’s 
apprentice,  and  the  indenture  or  articles  of  apprenticeship  in 
the  declaration  mentioned  was  made  before  the  second  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-one,  and  before  the  passing  of  the  statute 
passed  in  the  fourteenth  and  fifteenth  years  of  the  reign  of 
Her  Majesty  Queen  Victoria,  entitled  an  act  to  amend  the 
law  relating  to  apprentices  and  minors,  and  which  provided 
for  binding  apprentices  for  a less  term  than  seven  years,  to 
wit,  on  the  sixteenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-one,  and  that  by  the 
said  indenture  or  articles  of  apprenticeship  the  said  John 
Webster,  the  son  of  the  defendant,  only  put  and  bound  him- 
self apprentice  to  the  pla  intiff  for  the  space  of  four  years 
from  the  making  the  said  indenture  or  articles  of  apprentice- 
ship aforesaid  ; and  *the  defendant  saith  that  the  additional 
covenant  and  agreement  subscribed  and  added  to  the  inden- 
ture or  articles  of  apprenticeship  in  the  declaration  mention- 
ed was  entered  into  by  the  defendant  at  the  time  when  the 
said  indenture  or  article  of  apprenticeship  was  made  as 
aforesaid,  and  entirely  refer  to  the  said  indenture  or  articles 
of  apprenticeship  ? and  the  defendant  saith  that  the  said 
John  Webster  faithfully  served  the  plaintiff  as  his  apprentice 
during  a large  portion  of  his  said  apprenticeship,  to  wit, 
from  the  making  of  the  said  indenture  or  articles  of  appren- 
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tieeship  as  aforesaid  to  the  fifth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three; 
and  while  the  said  John  Webster  was  faithfully  serving  the 
said  plaintiff,  as  his  said  apprentice,  he,  the  said  John  Web- 
ster, declared  and  announced  to  the  plaintiff,  the  intention 
of  him,  the  said  John  Webster,  to  avoid  the  said  indenture  or 
articles  of  apprenticeship,  and  to  depart  from  the  service  of 
the  plaintiff;  and  afterwards,  to  wit,  on  the  fifth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-three,  the  defendant  saith  that  in  pursuance  of  the 
said  declaration  and  announcement  of  the  said  John  Web- 
ster, he,  the  said  John  Webster,  departed  and  absented 
himself  from  the  service  of  the  plaintiff,  which  is  the  absence 
of  said  John  Webster  in  the  said  declaration  complained  of; 
and  so  the  the  defendant  saith  that  the  said  indenture  or 
articles  of  apprenticeship,  and  the  said  additional  covenant 
and  agreement  so  subscribed  and  added  to  the  said  indenture 
or  articles  of  apprenticeship,  became  and  wrere  utterly  void 
in  law  to  all  intents  and  purposes;  and  this  the  defendant 
is  ready  to  verify,  &c. 

Demurrer  to  plea,  on  the  grounds  that  the  said  plea  in  the 
introductory  part  thereof  offers  to  put  in  issue  and  to  affirm 
matter  not  denied  by  the  plaintiff — viz.,  the  making  of  the 
indenture  of  apprenticeship  in  the  declaration  mentioned,  on 
the  sixteenth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-one,  before  the  passing  of 
a certain  act  relating  to  apprentices  and  minors,  on  the 
second  day  of  August,  one  thousand  eight  hundred  and  fifty- 
one,  and  that  the  said  John  Webster,  by  said  indenture,  only 
bound  himself  apprentice  to  the  plaintiff4  for  the  term  of  four 
years  from  the  making  thereof;  and  that  the  said  plea  does 
not  state  any  privity  in  relation  between  any  matter  or  thing 
in  said  statute  mentioned  and  the  cause  of  action  arising 
from  the  breach  of  covenant  in  said  indenture  contained, 
and  in  the  declaration  mentioned  ; that  the  statement,  of 
such  extraneous  facts  is  irregular ; is  not  a traverse  of  the 
indenture  and  covenant  in  the  declaration  mentioned  ; does 
not  contain  in  them  any  matter  in  denial  or  a voidance  of  the 
said  indenture,  or  of  the  causes  of  action  in  the  declaration 
p v.,  u.  c.  c.  P. 
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mentioned  ; and  also  that  the  said  plea  is  bad,  insufficient  and 
informal,  in  that  it  avers  that  the  indenture  or  articles  of 
apprenticeship  in  the  declaration  mentioned  was  made  before 
the  passing  of  the  statute  passed  in  the  fourteenth  and  fif- 
teenth years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
entitled  an  act  to  amend  the  laws  relating  to  apprentices 
and  minors,  whereas  the  said  plea  should  have  averred,  if 
such  were  the  fact,  that  the  said  act  of  parliament  was  made 
or  passed  in  a session  of  parliament  held  in  the  fourteenth 
and  fifteenth  years  of  the  reign  of  Her  said  Majesty ; and 
that  the  said  act  of  parliament  is  not  described  with  suffi- 
cient certainty  in  said  plea.  Also,  that  the  said  plea  is  bad, 
insufficient  and  uncertain  in  this,  namely,  that  it  is  thereby 
averred  that  the  said  John  Webster,  son  of  the  said  defend- 
ant, in  said  plea  named,  faithfully  served  the  plaintiff  as 
his  apprentice,  during  a portion  of  his  apprenticeship,  to 
wit,  from  the  making  of  the  said  indenture  to  the  fifth  day 
of  November,  one  thousand  eight  hundred  and  fifty-three: 
and  that  on  the  second  day  of  November,  one  thousand  eight 
hundred  and  fifty-three,  the  said  John  Webster  declared  his 
intention  to  the  plaintiff  to  avoid  the  said  indenture  and  to 
depart  from  the  services  of  the  plaintiff,  and  afterwards  in 
pursuance  of  such  declaration  and  announcement,  on  the  fifth 
day  of  November,  one  thousand  eight  hundred  and  fifty-three, 
departed  and  absented  himself  from  the  service  of  the  plain- 
tiff; and  that  said  averment  in  said  plea  contains  no  suffi- 
cient answer  to  the  breaches  of  covenant  and  causes  of  action 
in  said  declaration  mentioned,  and  does  not  contain  any  matter 
in  confession  or  avoidance  of  said  breach  and  cause  of  action 
in  the  declaration  mentioned;  and  also,  that  the  said  plea  is 
bad  in  this,  that  it  states  no  sufficient  answer  in  law  to  the 
plaintiff’s  cause  of  action  in  declaration  alleged;  thatnotwith- 
standing  that  it  is  stated  in  the  introductory  part  of  the  said 
plea  that  the  said  John  Webster  became  the  plaintiff’s  ap- 
prentice before  the  passing  of  a certain  statute  in  the  said 
plea  mentioned,  yet  the  plea  does  not  allege  that  by  reason 
of  anything  in  the  said  statute  contained  the  said  articles  of 
apprenticeship  and  additional  covenant  in  the  declaration 
mentioned  became  void,  and  by  the  said  plea  it  is  admitted 
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that  the  said  articles  of  apprenticeship  and  additional  cove- 
nants in  the  declaration  mentioned,  was  much  before  the 
passing  of  the  said  act,  yet  it  is  not  alleged  that  the  said  act 
had  a retrospective  effect  as  to  the  making  of  the  said  articles 
of  apprenticeship  and  additional  covenant  in  the  declaration 
mentioned,  in  that  the  said  act  rendered  the  same  void ; and 
further,  the  said  plea  is  bad  and  insufficient  in  this,  to  wit, 
that  it  alleges  as  a reason  for  the  said  J ohn  Webster  absenting 
himself  not  that  the  said  indenture  was  void,  or  that  he  had 
a right  to  absent  himself,  but  the  said  apprentice’s  deter- 
mination to  leave  ; and  further,  that  the  said  plea  is  bad  in 
this,  that  it  does  not  confess  the  plaintiff’s  cause  of  action 
or  admit  the  breach  of  covenant  by  the  defendant  and  avoid 
the  same  by  virtue  of  the  said  act ; and  further,  that  the  said 
plea  is  bad  in  this,  that  it  is  pleaded  as  if  the  action  was 
against  the  apprentice  when  it  is  against  his  surety ; and 
also,  that  the  said  plea  is,  in  other  respects,  bad,  informal, 
inconsistent  and  insufficient. 

Judgment  was  given  in  the  court  below  in  favour  of  the 
demurrer,  and  the  case  was  appealed  and  argued  before  this 
court  during  the  present  term. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  indenture  being  made  on  the  16th  of  April,  1851, 
preceded  the  statute  14  & 15  Yic.  ch.  11,  which  was  passed 
the  2nd  of  August,  1851. 

The  cases  reported  in  Harden,  323-4,  2 Strange  1066 ; 
Bur.  Sel.  cases  91,  Pt.  28  ; and  the  cases  of  Gray  v.  Cookson 
(16  East  13,  25,  26);  Exparte  Davis  (5  T.  R.  715-6):  Cum- 
ming  v.  Hill  (3  B.  & A.  59)  ; Rex  v.  The  Inhabitants  of 
Sandhurst  (7  B.  & C.  563) ; the  case  of  Fish  v.  Doyle  (Dra- 
per 340),  in  which  the  subject  was  much  discussed ; Dal- 
lingham  v.  Wilson  (Easter  Term,  3 Yic.  U.  C.  R.) ; Shea  v. 
Choal  (2  U.  C.  Q.  B.  R.  211) ; Black  v.  Stevenson  (3  U.  C. 
Q.  B.  R.  160);  Connell  v.  Owen  (4  U.  C.  C.  B.  R.  113); 
seem  to  have  determined  thatindentures  of  apprenticeship  for 
less  than  seven  years  are  not  void,  but  voidable  only,  even  in 
England,  and  certainly  in  Upper  Canada;  independently  of 
which  the  case  of  Smedley  v.  Gooden,  (3  M.  & S.  189), 
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shews  that  the  additional  ground  suggested  by  the  court 
below  that  it  did  not  appear  that  the  apprentice  was  a minor 
at  the  time  the  indenture  was  entered  into,  puts  au  end  to  all 
question  on  the  subject. 

It  appears  to  me,  therefore,  that  the  decision  of  the  court 
below  was  in  accordance  with  the  previous  authorities,  and 
that  no  sufficient  ground  is  shewn  for  our  reversing  it;  where- 
fore it  should  be  affirmed  with  costs. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Per  Cur. — Appeal  dismissed  with  costs. 


Holme  v.  Turner  et  al. 

New  Trial. 

In  an  action  on  the  case  against  the  occupier  of  a mill  for  damage  to  the  plain- 
tiff’s close  occasioned  by  back-water  from  defendants’  dam,  where  the  de- 
fence relied  upon  was  a prescriptive  right  to  back  water  for  twenty  years 
before  action,  and  there  being  contradictory  evidence  as  to  such  right,  and 
the  case  having  been  tried  by  a special  jury,  and  occupying  two  days,  the 
court  refused  to  disturb  a verdict  for  the  plaintiff,  and  discharged  defend- 
ants’ rule. 

Writ  issued  22nd  of  July,  1851;  declaration,  22nd  of  Sep- 
tember, 1854. 

Case. — First  count — That  the  plaintiff  was  possessed  of  a 
close  in  the  township  of  Brantford,  near  the  Grand  river,  from 
which  close  a small  stream  of  water  ran  into  the  said  river; 
and  that  the  waters  of  both,  before  and  at,  &c.,  of  right  outfit 
to  have  run  past  and  from  said  close  in  its  usual  and  natural 
flow,  &c. ; yet  that  defendants,  on,  &c.,  wrongfully  obstructed 
the  said  river  and  water-course  leading  from  said  ri  ver,  and 
again  into  the  said  river,  and  in  and  across  the  said  water- 
course below  the  plaintiff’s  close,  and  wrongfully  upheld  and 
maintained  such  obstruction,  and  also  kept,  maintained,  and 
upheld  two  dams  and  ditches  in,  upon,  and  across  a branch 
of  the  said  river  and  dam  across  a water-course  leading  from 
said  river  below  said  close,  &c.,  and  thereby  stopped  and 
penned  back  the  waters  of  the  said  river  and  small  stream 
below  plaintiffs  said  close,  and  caused  the  same  to  flow  back 
on  the  same  close  ; whereby,  kc.  Second  count  states  the 
close  to  have  been  in  possession  of  George  S.  Wilkes  and 
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Joseph  Morrell,  as  tenants  to  plaintiff,  the  reversion  being  in 
plaintiff)  and  then  states  similar  river,  water-courses,  &e.,  and 
back-water, andinj ury  to thereversion.  Thirdcount — Sim i lar 
to  the  last,  only  more  general  and  shorter.  Fourth  and  fifth 
counts — Like  the  second  and  third,  except  that  the  possession 
is  statedto  be  in  Adam  Scott  Turnbull  and  Peter  O.Bangoun, 
as  tenants  of  plaintiff. 

Pleas. — First:  Not  guilty,  to  the  whole,  similiter  and  issue. 
Second,  to  first  count — That  defendants  were  occupiers  of  a 
mill,  &c.,  tenants  to  James  Kerby,  situate  on  the  close  of 
said  Kerby,  lower  down  the  said  river  than  plaintiffs  close, 
and  near  to  and  adjoining  the  same;  and  that  defendants 
and  all  occupiers  for  the  time  being  of  said  mill,  &c.,  had, 
and  actually  enjoyed  as  of  right,  and  without  interruption 
for  the  full  period  oftwenty  years  next  before  the  commence- 
ment of  this  suit,  the  right,  benefit,  and  easement  of  obstruct- 
ing the  said  river  and  water-course,  &c.,  below  the  close  of 
plaintiff,  &c.,  for  supplying  said  mill  with  water,  &c.,  and  so 
justify  overflowing  plaintiff’s  close  to  a small  extent  and 
necessary  degree,  &c.  Third,  to  first  count — Plaintiff  not 
possessed ; to.the  country.  Fourth,  to  first  count — That  plain- 
tiff was  not  by  reason  of  the  supposed  grievance  injured  in 
his  possession  of  the  said  close  modo  et  forma;  to  the  country. 
Fifth  to  second,  count — Similar  to  the  second  plea  to  first 
count.  Sixth,  to  second  count — Wilkes  and  Morrell  not  pos- 
sessed as  tenants  of  plaintiff!  Seventh,  to  second  conn  — 
Plaintiff*  not  injured  in  his  reversionary  interest  by  the  said 
supposed  grievances  modo  et  forma.  Eighth,  to  third  cou \ 1 1 — 
Similar  to  fifth  plea,  except  that  it  does  not  name  the  count, 
but  is  pleaded  to  the  whole  and  in  shorter  terms.  Ninth,  to 
third  count — Similar  to  sixth  plea.  Tenth,  to  third  cou  nr — 
Similar  t o seventh  plea.  Eleventh,  to  fourth  count- — Similar 
to  the  fifth  plea.  Twelfth,  to  fourth  count — Turnbull  and 
Bangoun  uotpossessed  as  tenants  of  plaintiff*  &c.  Thirteenth, 
to  fourth  count — Reversion  not  in  plaintiff.  Fourteenth,  to 
fourth  count — Similar  to  filth  and  seventh  pleas.  Fifteenth, 
to  fifth  count — Similar  to  eighth  plea.  Sixteenth  and  seven- 
teenth, to  fifth  count — Similar  to  twelfth  and  thirteenth  pleas. 
Eighteenth,  to  fifth  count — Similar  to  seventh,  tenth,  and 
fourteenth  pleas. 
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Replication .- — Similiter  to  first  plea.  Second — Traverses 
the  second  plea,  and  concludes  to  the  country.  Seventh  and 
eighth — Similiters  to  seventh  and  eighth  pleas.  Eighth — 
Traverses  the  eighth  plea,  and  concludes  to  the  country. 
Ninth  and  tenth — Similiters  to  ninth  and  tenth  pleas. 
Eleventh — Traverses  the  eleventh  plea,  and  concludes  to  the 
country.  Twelfth,  thirteenth,  and  fourteenth — Similiters  to 
twelfth,  thirteenth,  and  fourteenth  pleas.  Fifteenth — Tra- 
verses the  fifteenth  plea,  and  concludes  to  the  country.  Six* 
teenth,  seventeenth,  and  eighteenth — Similiters  to  sixteenth, 
seventeenth,  and  eighteenth  pleas. 

At  a trial,  before  Robinson , C.  J.,  at  the  last  autumn 
assizes  for  the  county  of  Brant,  the  case  on  the  evidence 
turned  upon  the  fact  of  twenty  years’  uninterrupted  enjoy- 
ment as  of  right,  in  relation  to  the  Kerby  mill  and  dams 
respectively.  The  jury  found  a verdict  for  the  plaintiff  and 
one  shilling  damages.  The  case  occupied  two  days,  and  the 
jury,  at  the  close  of  the  court  on  the  first  day,  viewed  the 
premises. 

Two  questions  were  made  and  left  separately  to  the  jury— 
First,  whether  defendants’  dams  caused  any  back-water  upon 
the  plaintiff’s  close;  second,  whether  the  defendants  had 
enjoyed  the  privilege  of  so  doing  as  of  right,  and  without 
interruption,  for  twenty  years  before  action  brought — that  is, 
before  the  22nd  of  July,  1864.  As  to  the  first,  the  Chief 
Justice  saying  he  refrained  as  much  as  he  could  from  going 
into  the  evidence  by  which  it  was  endeavored  to  be  proved 
that  it  was  physically  impossible,  upon  scientific  principles, 
that  the  dams  could  occasion  the  injury  complained  of;  all 
of  which,  however,  they  had  heard,  and  which,  with  the  plans 
before  them,  had  been  fully  explained  by  the  counsel  and 
witnesses  ; he  read  the  whole  evidence,  as  noted  by  him,  to 
them,  and  observed  on  the  testimony  as  to  the  alteration  said 
to  be  visible  in  thestate  of  the  creek  in  or  near  the  platn  tiff’s 
land  before  and  since  the  erection  ofthedefendants’dams,  and 
asked  the  jury  to  find  whether  it  was  true  that  the  plaintiff ’s 
land  had  been  overflowed  by  the  defendants’  dams,  and  if  so 
to  find  for  the  plaintiff,  though  the  injury  may  have  been 
small.  The  jury  found  for  the  plaintiff*,  with  one  shilling 
damages,  on  the  issues  of  not  guilty,  and  denying  damage. 
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The  case  then  proceeded  upon  the  pleas  of  prescription, 
and  ranch  evidence  was  given  on  both  sides,  the  defendants 
endeavoring  to  establish  that  of  the  two  dams  the  upper  one 
was  first  erected  in  1832,  and  the  lower  one  in  1833, — both 
more  than  twenty  years  before  the  commencement  of  this 
action  ; also  that  the  mill  was  raised  in  1834  and  finished  in 
1835,  but  that  the  back-water  caused  by  the  dams  had  pre- 
ceded the  action  by  fully  twenty  years  and  more.  The  plain- 
tiff gave  evidence  to  shew  that  the  mill  was  not  commenced 
or  raised  till  the  summer  of  1835,  and  not  finished  or  at  work 
till  the  winter  of  1836 ; wherefore,  admitting  the  dams  to 
havebeen  erected  the  previous  year,  the  alledged  twenty  years’ 
enjoyment,  reckoned  from  the  22nd  of  July,  1854, back,  was 
repelled. 

At  the  close  of  the  case  the  Chief  J ustice  told  the  jury  that 
the  verdict  on  the  first  point  had  established  that  the  defend- 
ants had  wrongfully  overflowed  the  plaintiff’s  land  before 
action  brought,  and  the  question  raised  under  the  present 
issue  was,  whether  they  had  done  so  to  any  extent, — not  to 
as  full  an  extent  for  excess  was  not  replied  ; but  that  it  was 
necessary  for  the  defendants  to  shew  that  they  had  by  their 
dams  interfered  with  the  natural  flow  of  the  water  for  twenty 
years  before  and  up  to  the  bringing  of  this  action  without  any 
permission  by  the  plaintiff',  but  as  of  right,  so  as  to  back  the 
water  upon  the  plaintiff’s  land, — not  so  far,  perhaps,  as  the 
jury  may  have  found  it  was  sooverflowed,  but  to  some  extent; 
that  the  evidence  was  so  very  conflicting,  and  from  many 
respectable  witnesses,  that  he  left  it  to  the  jury  entirely, 
reminding  them  that  the  question  was,  whether  the  water 
was  backed  more  than  twenty  years  ago  on  the  plaintiff’s 
land  by  the  defendants’  dams,  not  whether  the  mill  was  built 
sooneror  later,  nor  even  the  dam  or  embankment,  but  whether 
the  defendants  orKerby  had  so  long  exercised  the  privilege 
of  actually  overflowing  the  plaintiff’s  land  to  some  extent; 
also  saying  to  them  that  if  at  last  they  found  the  point  of 
factuncertain,  they  were  to  consider,  on  the  one  hand,  would 
it  establish  that  there  was,  or  that  defendants  had  no  right  to 
keep  up  this  or  their  dam,  and  might  have  the  effect  of  ren- 
dering useless  a valuable  property  which  had  at  least  been 
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long  enjoyed,  and  as  it  would  seem,  without  complaint ; on 
the  other  hand,  that  the  plaintiff'  was  only  insisting  on  a plain 
legal  right  to  have,  the  water  flow  in  its  natural  course,  and 
that  the  twenty  years’  enjoyment  which  was  to  extinguish  the 
right,  to  some  extent  at  least,  should  be  clearly  shewn. 

The  jury  found  for  the  plaintiff*,  with  one  shillings  damages. 

In  the  following  term  Dr.  Covnor,  Q.  C.,  for  defendants, 
obtained  a rule  on  plaintiff  to  shew  cause  why  such  verdict 
should  not  be  set  aside  and  a new  trial  granted,  on  the  ground 
that  such  verdict  was  contrary  to  law’  and  evidence,  or  against 
the  weight  of  evidence. 

Galt,  and  Cameron , M.  61,  shewed  cause,  and  contended  that 
the  cause  having  been  tried  by  a special  jury  and  fully  gone 
into,  and  all  depending  upon  the  facts  and  evidence,  the  ver- 
dict ought  not  to  be  disturbed ; that  it  was  left  to  a jury  to 
decide  the  two  points — first,  whether  there  was  any  back 
water,  as  complained  of ; and,  that  being  found,  second,  whether 
the  defendants  had  enjoyed  twenty  years,  &c.,  which  issue 
was  also  found  for  the  plaintiff*. 

Dr.  Connor,  in  reply,  urged  that  the  question  was  of  vital 
importance  to  the  defendants  that  the  dams  only  gave  a head 
of  four-and-a-half  feet  of  water,  and  the  least  diminution 
would  destroy  the  working  of  the  defendants’  mill  : that  the 
evidence  was  by  no  means  clear  in  favor  of  the  verdict,  but 
very  conflicting ; that  as  to  the  fact  whether  the  dams  caused 
any  back-water  upon  the  plaintiff’s  land,  the  weight  of  evi- 
dence was,  he  was  disposed  to  think,  in  favor  of  the  verdict 
hut  that,  on  the  more  material  question  of  prescription  enjoyed 
for  twenty  years,  the  weight  of  evidence  was  against  the  find- 
ing of  the  jury,  as  a careful  examination  of  the  evidence,  to 
which  he  referred  the  court,  would  shew. 

Macaulay,  C.  J. — Having  perused  the  notes  of  evidence 
of  the  learned  Chief  J ustiee,  I can  only  say,  it  appears  to  me 
that  it  formed,  as  he  considered  it,  a case  of  conflicting  evi- 
dence, remarkable  in  the  variances  of  the  different  witnesses 
as  to  the  year  in  which  undoubted  events  took  place,  and  for 
the  confidence  with  which  disinterested  and  respectable  per- 
sons expressed  themselves  upon  the  point  of  time,  relying  as 
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they  did  upon  occurrences  well  calculated  to  impress  the 
memory  and  to  insure  accurate  recollection  in  the  several 
witnesses.  Under  such  circumstances,  I cannot  but  regard 
it  as  a case  entirely  for  the  consideration  of  the  jury  ; and 
having  been  investigated  by  an  intelligent  jury  under  the 
direction  of  a most  able  judge,  patiently  devoting  two  days 
to  the  inquiry,  I cannot  say  the  result  arrived  at  in  either 
branch  of  the  case  is  so  doubtful  or  unsatisfactory  as  to  war- 
rant the  court  in  granting  another  trial.  I could  not  say 
on  this  evidence  that  a verdict  the  other  way  would  be  more 
in  accordance  with  its  weight,  or  more  probably  correct  in 
point  of  fact;  and  it  is  not  represented  that  other  material 
and  additional  evidence  could  be  given  : both  parties  seem 
to  have  gone  fully  into  the  question,  after  a former  trial  of 
the  same  matters,  between  other  parties  in  the  same  interest, 
when  the  verdict  was  the  other  way;  and.  however  hard  it 
may  operate  to  the  prejudice  of  the, defendants,  I cannot  say 
I think  the  present  verdict  wrong,  or  that  it  is  less  in  ac- 
cordance with  the  weight  and  force  of  the  evidence  than  the 
former. 

The  plaintiff’s  close  seems-  to  have  been  granted  by  the 
crown  only  in  1886.  If  such  grant  within  twenty  years 
would  be  a conclusive  answer  to  the  plea  of  prescriptive 
enjoyment,  it  has  not  been  replied  ; and  the  provincial  sta- 
tute 10  & 11  Vic.  ch.  5.  secs.  2 & 8,  seems  to  shew  that,  if 
relied  upon,  it  should  have  been  replied,  and  that  it  would 
not,  even  if  replied,  have  displaced  such  plea. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Per  Cur. — Rule  discharged. 


v.,  r.  r.  c.  j . 
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Gauthier  v.  Blight. 

To  debt  on  a judgment  of  the  Superior  Court  of  Lower  Canada  the  defendant 
pleaded  want  of  service  of  process,  &c.  ; want  of  knowledge  of  the  proceed- 
ings of  the  plaintiffs  in  the  said  suit ; and  that  at  the  time  of  the  com- 
mencement of  the  said  action  in  which  the  said  judgment  was  obtained  in 
the  said  Superior  Court,  he,  the  defendant,  was  and  from  thence  hitherto 
continually  hath  been,  and  still  is,  resfdent  without  the  jurisdiction  of  the 
said  last  mentioned  court — to  wit,  at  the  city  of  Toronto,  in  the  Province 
of  Upper  Canada. 

Held  bad  on  demurrer,  on  the  ground  that  by  the  plea  the  defendant  should 
have  denied  his  being  formerly  resident  or  domiciled  within  the  jurisdiction 
of  the  Court  in  Lower  Canada,  and  his  having  real  or  personal  property 
therein,  &c. 

Debt  ou  ajudgmentofthe  Superior  Court  of  Lower  Canada. 

Writ  issued  16th  of  December,  1854 — declaration,  21st  of 
April,  1835, .alleges  that  plaintiff, heretofore — to  wit,  on  &c. 
— at  Quebec,  in  that  part  of  the  Province  of  Canada  formerly 
called  Lower  Canada,  in  the  Superior  Court  of  Lower  Cana- 
da, holding  pleas  at  Quebec,  in  and  for  the  district  of  Que- 
bec,before  the  justices  ofsaidcourt,  by  the  consideration  and 
judgment  of  said  court,  recovered  against  the  defendants 
jointly  and  severally,  as  well  a certain  debt  of  £83  4s.  bd. 
with  interest  from,  &c.,  as  also  costs,  &c.,  which  in  and  by 
said  court  were  adjudged  to  the  plaintiff,  whereof  defend- 
ants were  convicted,  as  by  the  record  remaining  in  the  said 
court  may  more  fully  appear,  which  said  judgment  still 
remains  in  the  said  court  in  full  force,  &c.;  and  plaintiff  in 
fact  saith  that  the  costs  wTere  taxed  and  allowed  by  the 
court  at,  &c. ; and  that  the  debt  aforesaid  and  costs  so  taxed 
as  aforesaid  were  and  from  thence  hitherto  have  been  and 
still  are  of  great  value,  to  wit,  &c.,  and  that  plaintiff  hath 
not  obtained  execution  nor  satisfaction  of  the  same;  where- 
fore an  action  hath  accrued,  &c. ; yet,  &c.,  to  the  plaintiff’s 
damage  of,  &c. 

0 Plea  by  defendant  Blight,  that  although  the  judgment  in 
declaration  mentioned  was  in  fact  obtained  by  the  plaintiff 
against  defendants,  yet  defendant  Blight  was  not  at  any  time 
served  with  any  process  issuing  out  of  the  said  Superior 
Court  for  Lower  Canada  in  said  declaration  mentioned,  at  the 
suit  of  plaintiff,  for  the  cause  of  action  upon  which  the  said 
judgment  was  obtained  as  aforesaid,  nor  had  the  defendant 
Blight  any  notice  of  any  such  process,  nor  was  he  ever 
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summoned  in  or  notified  of  said  action, &c. ; and  further, that 
at  the  time  of  the  commencement  of  said  action  in  the  said 
Superior  Court  of  Lower  Canada,  he,  the  defendant  Blight, 
was  and  from  thence  hitherto  continually  hath  been  and  still 
is  resident  without  the  jurisdiction  of  the  saidlastmentioned 
court,  to  wit,  at  the  City  of  Toronto,  in  that  part  of  the 
Province  of  Canada  called  Upper  Canada:  concluding  with 
a verification. 

Demurrer  to  plea,  on  the  grounds — first,  of  duplicity  in 
setting  up  several  distinct  defences — that  is,  the  want  of  pro- 
cess, the  want  of  knowledge  by  Blight  of  plaintiff’s  proceed- 
ings in  said  suit,  and  the  residence  of  defendant  in  the  City 
of  Toronto,  &c. 

Second,  FTot  shewing  by  said  plea  that  the  cause  of  action 
upon  which  the  said  judgment  was  rendered  was  not  pro- 
perly cognizable  by  the  Superior  Court  for  Lower  Canada, nor 
hath  the  defendant  Blight  shewn  by  said  plea  that  he  was  not 
at  or  during  the  time  the  said  cause  was  commenced  or  pend- 
ing, or  when  the  said  cause  accrued,  subject  to  the  laws  of 
Lower  Canada,  although  resident  in  Upper  Canada,  nor  hath 
he  denied  possession  or  ownership  of  property  real  or  per- 
sonal, or  heritable,  or  otherwise  within  the  time  aforesaid, 
within  the  jurisdiction  of  the  said  Superior  Court,  or  that  he 
had  at  any  time  before  resided  within  such  jurisdiction. 

The  demurrer  was  argued  during  this  term  by  Helliicell , 
for  plaintiff,  and  Paterson , for  defendant. 

Macaulay,  C.  J. — We  are  required  to  take  judicial  notice 
of  the  provincial  statute  relative  to  absentees  under  the  pro- 
visions of  which  this  action  may  have  been  brought.  See 
the  statutes  7 Vic.  c.  4;  12  Vic.  c.  38,  sec.  94;  14  & 15  Vic. 
c.  60;  16  Vic.  ch.  194;  McPherson  v.  McMillan  (3  U.  C.  Q. 
B.  R.  33),  Ferguson  v.  Mahon  (11  A.  & E.  179),  Cowan  v. 
Braidwood  (1  M.  & G.  880),  Douglas  v. Forrest  (4  Bing.  686), 
Reynolds  v.  Fenton  (3  C.  B.  187),  Sheehey  v.  The  Provin- 
cial Life  Assurance  Company  (17  Ju.  651),  S.  C.  (1  Common 
Law  Reports,  5S3),  S.  C.  (21  Eng.  Reports,  268),  Mon- 
treal Mining  Company  v.  Cuthbertson  (9  U.  C.  Q.  B.  R. 
78). 
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The  plea  is  insufficient;  it  does  not  deny  that  the  defendant 
was  formerly  domiciled  or  resident  within  the  jurisdiction  of 
the  court  in  Lower  Canada,  or  that  he  had  not  property, 
real  and  personal,  therein. 

He  may  have  been  proceeded  against  as  an  absentee  debtor 
under  the  statute,  consistently  with  all  that  is  stated  in  the 
plea. 

He  is  moreover  sued  jointly  with  another  person  for  a 
joint  as  well  as  a several  debt,  and  his  joint  contractor  may 
have  been  served  and  had  full  notice  of  and  may  have 
defended  the  action  on  behalf  of  both,  for  all  that  appears 
to  the  contrary. 

The  case  of  Cowan  v.  Braidwood  shews  that  the  plea 
should  have  gone  further,  in  the  present  state  ot  the  law  in. 
Lower  Canada. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Judgment  for  the  demurrer. 


Carman  v.  Molson. 

Deed — Construction  of. 

A,  by  deed,  conveyed  to  B all  and  singular  those  lands  and  premises , with  the 
appurtenances,  situate,  lying,  and  being  at  Point  Iroquois  Canal,  in  the 
township  of  Matilda,  being  composed  of  the  wharf,  storehouses,  and  appur- 
tenances built  on  part  of  the  east  half  of  lot  number  twenty  four  in  the  first 
concession  of  the  said  township  south  of  said  Point  Iroquois  Canal,  com- 
monly Tcnown  as  Carman’s  wharf. 

Held,  that  by  such  deed  all  the  premises  known  as  Carman's  wharf  would 
pass  to  B,  although  part  of  said  wharf  was  in  fact  built  in  front  of  lot  num- 
ber twenty-three. 

Ejectment. — The  plaintiff  claims  so  much  of  the  wharf 
called  Carman’s  wharf  as  lies  in  front  of  lot  Ho.  23,  &c.,  as 
not  being  embraced  in  an  indenture  of  conveyance  made  the 
16th  day  of  December,  1851,  per  statute,  whereby,  in  con- 
sideration of  one  hundred  pounds,  the  said  plaintiff  did  grant 
unto  the  said  defendant  and  his  heirs,  in  fee,  “all  and  singular 
those  lands,  'premises , with  the  appurtenances,  situate,  lying, 
and  being  at  Point  Iroquois  Canal  in  the  said  township  of 
Matilda,  being  composed  of  the  wharf  \ storehouses , and  ap- 
purtenances built  on  part  of  the  east  half  of  lot  Ho.  24  in  the 
first  concession  of  the  said  township,  and  lying  south  of  said 
Point  Iroquois  Canal,  eommonlg  known  as  Carman's  wharf." 
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No  part  of  the  wharf  was  built  on  part  of  lot  No.  24,  but 
part  of  the  wharf,  with  the  storehouses,  was  erected  in  front 
of  said  lot  No.  24;  and  other  part  of  said  wharf,  and  projecting 
farthermost  into  the  w^ater  of  the  River  St.  Lawrence,  was 
erected  in  front  of  lot  No.  23,  the  whole  forming  one  wharf, 
and  known  as  Carman’s  wharf.  It  was  said  that  the  part  in 
front  of  lot  No.  24  was  first  built  and  called  the  old  wharf,  and 
the  part  in  front  of  lot  No.  23  afterwards,  and  called  the  new 
wharf,  but  both  existed  and  were  together  known  as  Car- 
man’s wharf  at  the  time  the  above  mentioned  conveyance 
was  executed.  A verdict  was  rendered  for  the  defendant. 

During  this  term  Vayikoughnet,  Q.  C.<  obtained  a rule  on 
the  defendant  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  as  being  contrary  to  law  and  evidence. 

Macdonell , Q.  C.,  shewed  cause,  and  contended  the  deed 
transferred  the  wharf, — both  that  part  in  front  of  lot  No.  23, 
as  well  as  in  front  of  lot  No.  24.  He  referred  to  Shephard’s 
Touchstone,  847;  Notman  v.  McDonald,  5 U.  C.  Q.  B.  R. 
321;  Murray  v.  Smith,  ib.  225;  Crampton  v.  Carpenter,  1 
Eng.  Rep.  307 ; Cruise’s  Dig.  259. 

Vankoughnet , Q.  <7.,  in  reply,  contended  it  was  not  a deed 
of  Carman’s  wharf,  but  only  of  the  wharf,  storehouses,  and 
appurtenances  built  on  part  of  the  east  half  of  lot  No.  24, 
and  that  the  words  added,  u known  as  Carman’s  wharf,” 
could  not  be  construed  to  extend  its  operation  to  that  part  of 
the  wharf  which  was  in  front  of  No.  23.  It  may  be  read  thus 
transposed:  the  wharf,  &c.,  lying  south  of  the  said  Point 
Iroquois  Canal,  commonly  known  as  Carman’s  wharf,  and 
built  on  part  of  the  east  half  of  lot  No.  24,  &c. 

Macaulay,  C.  J. — The  first  part  of  the  description  is 
correct — namely  the  wharf,  storehouses,  and  appurtenances. 
The  lot  is  mentioned  to  point  out  their  locality,  but  is  erro- 
neous ; what  follows  aids  the  mistake,  and  shews  distinctly 
what  wharf,  storehouses,  and  appurtenances  were  intended. 

If  restricted  to  the  lot  mentioned,  nothing  would  pass; 
rejecting  it,  all  is  right. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Rule  discharged. 
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McGregor  y.  Daly  et  al. 

Promissory  Note. 

Plaintiff  sued  on  a promissory  note  made  by  the  defendants  (four  in  number) 
in  these  words,  “We  or  either  of  us  promise  to  pay  to  A.  B.,  treasurer  of, 
&c.,  or  to  his  successor  or  successors  in  office,  or  order,”  Ac.  One  only  of 
the  defendants  pleaded  that  he  did  not  make  the  note. 

Held,  1st.  That  it  was  not  necessary  for  the  plaintiff  to  prove  that  the  note 
was  made  by  all  the  defendants. 

2nd.  That  the  court  will  not  raise  an  objectiou  against  the  merits  not  taken 
by  counsel. 

3rd.  That  the  words  “ or  to  his  successor  or  successors  in  office,”  are  void  or 
surplusage. 

Assumpsit  oh  promissory  note,  declared  upon  as  made  by 
defendants  and  others. 

Defendant  pleaded  alone  that  he  did  not  make  the  note. 
It  appeared  in  evidence  to  be  a note  made  on  the  4th  of 
January,  1853,  by  the  four  defendants,  whereby  “ We  or  either 
of  us  promise  to  pay  the  plaintiff,  treasurer  of,  &c.,  or  his 
successors  in  office  or  order,  £1000,  four  mouths  after  date.” 
At  the  trial  the  defendants’  counsel  objected  that  the 
plaintiff  should  prove  that  the  note  was  made  by  all  the  de- 
fendants, which  was  overruled,  and  the  jury  found  for 
plaintiff. 

Miller  obtained  a rule  nisi  for  a new  trial,  on  the  ground  of 
misdirection,  &c.,  citing  Sumpter  v.  Cooper,  2 B.  & Ad.  226. 
On  moving  he  also  objected  that  the  plaintiff  was  not  entitled 
to  recover,  not  appearing  to  be  still  treasurer;  but  at  the 
argument  he  appeared  to  give  up  this  point. 

Head  shewed  cause. 

Macaulay,  C.  J. — The  only  doubtful  point  seems  to  have 
been  overlooked,  and  the  court  will  not  raise  an  objection 
against  the  merits  not  taken  by  the  defendants’  counsel — 
Blanckenhagen  v.  Blundell  (2B.  & Al.  417),  Ferris  v.  Bond 
(4B.  & Al.  679),  Byles,  69,  70,  59;  Peto  v.  Reynolds  (9  Ex. 
R.  410,  S.  C.  18  Ju.  472). 

. The  plaintiff  is  a trustee  for  the  municipality,  and  the  note 
is  not  in  the  alternative,  like  the  case  of  a note  payable  to 
A.  or  B.  which  might  be  paid  to  either.  Here  it  is  payable 
to  plaintiff*  or  order,  with  the  words  “or  to  his  successor  or 
successors  in  office”  intervening.  These  words  are  inopera- 
tive; it  could  not  be  made  so  payable ; the  plaintiff,  as 
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treasurer,  was  not  a corporation  ; and  the  words  so  intro- 
duced are  merely  void  ; as  if  the  word  heirs  had  been 
substituted  for  successors — Rex  v.  Box  (6  Taunt.  325.) 

McLean,  J.,  concurred. 

Richards,  J. — The  case  of  Rex  v.  Box  (6  Taunt.  325) 
seems  to  be  an  authority  in  favor  of  the  plaintiff,  that  the 
note  being  payable  to  him  “or  his  successor”  may  neverthe- 
less be  a good  promissory  note.  There  does  not  appear  from 
the  learned  judge’s  notes  to  have  been  any  objections  taken 
at  the  trial,  on  the  ground  that  there  was  a variance  be- 
tween the  note  declared  on  and  the  one  given  in  evidence. 

The  principal  objections  urged  there  seems  to  have  been 
that, as  the  plaintiff  is  described  in  the  note  as  treasurer,  he 
could  not  sue  on  it  in  his  own  name,  and  that,  as  treasurer, 
he  could  not  sue  at  all.  The  argument,  that  he  could  not 
sue  in  his  own  name  does  not  appear  to  me  to  be  tenable, 
as  his  being  mentioned  as  treasurer  iu  the  note  is  only  mat- 
ter of  description.  Robertson  v.  Sheward  et  al.  (1  M & Gf. 
511)  is  authority  to  shew,  if  the  note  had  been  payable  to 
the  treasurer  of  the  county  of  Perth,  and  plaintiff  had  shewn 
that  he  held  the  office  at  the  time  the  note  was  made  and 
the  action  brought,  he  could  sue  in  his  own  name,  and 
would  be  a trustee  for  the  benefit  of  the  county.  I think, 
therefore,  the  verdict  must  stand. 

Per  Cur. — Rule  discharged. 


Batchelor  v.  The  Buffalo  and  Brantford  R.  W.  C. 

Action  for  negligently  carrying  the  plaintiff  on  defendants’  road,  whereby 
he  sustained  great  bodily  injury.  Plea  not  guilty,  which  was  withdrawn 
at  the  trial,  and  damages  assessed  by  the  jury  at  £6178  11s.  7 d. 

The  court  granted  a new  trial  on  terms,  saying  that  after  the  best  con- 
sideration they  could  not  but  regard  the  damages  as  very  large  and 
exceeding  what  they  considered  reasonable. 

Case,  for  negligently  carrying  the  plaintiff*  on  defend- 
ants’ road,  whereby  he  sustained  great  bodily  injury, 
including  the  loss  of  a leg,  &c. 

The  defendants  pleaded  not  guilty. 
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At  the  trial  defendants’  counsel  withdrew  such  plea,  and 
admitted  plaintiff’s  right  to  recover,  reducing  the  case  to  a 
mere  assessment  of  damages ; and  the  damages  were 
assessed  before  Mr.  Justice  Draper,  at  the  last  spring 
assizes,  at  <£6178  11s.  7 d. 

Galt  obtained  a rule  to  set  aside  such  assessment,  for 
excessive  damages. 

How  the  accident  occurred,  or  the  circumstances  of  the 
event,  were  not  proved  at  the  assessment ; but  the  plaintiff 
proved  the  serious  injury  he  had  sustained,  and  the  sick- 
ness, suffering  and  expense  which  he  incurred  in  conse- 
quence. 

M.  G.  Gameron,  in  shewing  cause  for  plaintiff,  referred  to 
Russell’s  case  in  Lower  Canada,  where  a large  sum  in 
damages  was  given  for  an  accident  in  a stage  coach — Hew- 
lett v.  Cruchley,  5 Taunt.  280 ; McDonald  v.  Cameron, 
4 LT.  C.  Q.  B.  R.  1 ; Robertson  v.  Meyers,  7 ib.  428 ; Creed 
v.  Fisher,  9 Ex.  R.  472. 

Galt , for  defendants,  referred  to  Ducker  v.  Wood,  1 T.  R. 
277 ; Duberley  v.  Gunning,  4 T.  R.  651 ; Jones  v.  Sparrow, 
ib,  257  ; Chambers  v.  Caulfield,  6 East,  244;  Blake  v.  The 
Midland  Counties  Railway  Co.,  16  Ju.  562;  S.  C.,  10  Eng. 
R.  437 ; Theobald  v.  R.  W.  Passenger  Assurance  Co.,  18 
Jur.  583;  S.  C.,  26  Eng.  Rep.  440;  Mellin  v.  Taylor,  3 
Bing.  N.'  S.  109;  4 Chitty  Prac.  Law  64;  Sharpe  v.  Brice, 
2 W.  B.  942 ; Leith  v.  Pope,  ib.  1327  ; Playdell  v.  Earl  of 
Dorchester,  7 T.  R.  529;  Wood  v.  Hurd,  2 Bing.  N.  S. 
166 ; Bracegirdle  v.  Orford,  2 M.  & S.  77 ; Baker  v.  Bolton, 
1 Camp.  493 ; Flemington  v.  Smithers,  2 C.  & P.  292. 

Macaulay,  C.  J. — The  court  feel  the  great  difficulty  that 
exists  in  the  way  of  their  setting  aside  verdicts  for  excessive 
damages  in  cases  like  the  present.  At  the  same  time,  after 
the  best  consideration,  we  cannot  but  regard  the  damages 
as  very  large  and  exceeding  wlnit  we  consider  reasonable  ; 
not  that  any  sum  could  adequately  remunerate  the  plaintiff 
for  the  personal  injury  and  suffering  he  has  sustained,  it 
being  irreparable  ; but  in  the  sense  in  which  pecuniary  com- 
pensation is  allowed  and  awarded  in  actions  against  stage 
coachmen  or  railroad  companies  carryingpassengers  for  hire. 
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That  certain  hazards  attend  such  modes  of  travelling  is 
known  to  travellers;  and  although  the  owners  do  under- 
take and  are  bound  to  carry  them  safely  so  far  as  is  in  their 
power,  still  serious  accidents,  it  is  well  known,  may  happen 
from  slight  degrees  of  negligence. 

Carriers  of  passengers  are  not  insurers,  like  common  carriers 
of  goods,  and  are  only  liable  for  negligence,  including  of 
course  the  consequences  of  the  injurious  act  or  tort  which 
constitutes  the  negligence. 

When  negligence  is  established  or  admitted,  the  question 
of  damages  no  doubt  rests  with  the  jury  under  the  circum- 
stances in  evidence ; still  the  Cases  on  the  subject  seem  to 
indicate  that  such  damages  require  the  exercise  of  a sound 
discretion,  with  a view  to  afford  pecuniary  redress  to  the  in- 
jured party  for  the  damages  he  has  sustained — Blake  v.  The 
Mid.  R.  W.  Co.  (16  Jur.  662),  Theobald  v.  R.  W.  Passenger 
Assurance  Company  (18  Ju.  583).  It  is  difficult  to  say  here 
that  the  jury  have  acted  upon  any  wrong  principle,  or  been 
actuated  by  improper  motives  ; still  it  does  not  appear  to  the 
court  that  they  have  exercised  a sound  and  reasonable  dis- 
cretion. The  grievous  bodily  injury  and  suffering  of  the 
plaintiff  may  have  influenced  them  in  awarding  so  large  a 
sum  ; no  doubt  it  did,  for  there  was  little  else  laid  before 
them  on  the  subject.  But,  however  attended  with  difficulty 
as  a precedent  for  disturbing  verdicts  on  grounds  so  pecu- 
liarly within  the  province  of  the  jury,  we  have  to  .consider, 
that  to  confirm  it,  might  be  to  form  another,  which  might  prove 
inconvenient,  and  be  in  other  points  of  view  not  reconcileable 
with  the  exercise  of  a sound  judicial  discretion.  We  think 
therefore  that  we  ought  to  grant  this  rule  upon  terms,  unless 
the  parties  can  agree  to  reduce  the  verdict  to  a smaller 
sum.  If  not,  we  think  the  rule  should  be  made  absolute, 
but  only  on  payment  of  costs,  and  upon  payment  into 
court  of  the  sum  of  £500,  with  leave  to  the  plaintiff  to  take 
that  sum  without  prejudice  to  his  claims  for  damages  ultra  at 
another  trial — the  defendants,  if  so  advised,  being  at  liberty 
to  add  a plea  of  such  payment  into  court,  the  same  and  costs 
to  be  paid  on  or  before  the  first  day  of  August  next ; in 
default  of  which  the  rule  is  to  be  discharged.  We  exact  this 
R 5 u.  c.  c.  p. 
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condition  not  because  we  think  the  sum  mentioned  to  be 
sufficient  to  cover  the  plaintiff’s  damages,  but  because  the 
plaintiff  has  manifestly  sustained  great  damage  and  been  put 
to  much  expense,  and  we  do  not  feel  that  we  can  relieve 
the  defendants  from  the  present  verdict  without  their  in- 
demnifying him  in  a sum  sufficient  to  cover  his  expenses  and 
to  enable  him  to  take  the  case  down  to  another  trial;  which 
the  defendants  desire  to  have. 

Of  course,  if  the  whole  sum  were  paid  into  court  to  abide 
the  result,  that  would  do  ; but  the  sum  is  so  large  that  we  do 
not  propose  to  impose  such  a condition. 

On  the  terms  mentioned,  we  think  we  ought  to  allow  the 
case  to  go  to  another  jury ; but  we  do  not  feel  justified 
in  so  doing  on  any  other  terms  more  favourable  to  the 
defendants. 


McDowell  v.  The  Great  Western  Railway. 


In  a declaration  in  case  for  injury  done  to  plaintiff’s  steers,  defendants  plead- 
ed that  just  before  said  time,  &c.,  said  steers  were  unlawfully  depasturing 
in  and  upon  certain  lands  adjoining  the  lands  of  defendants  and  said  rail- 
way, which  lands  were  not  the  lands  of  plaintiff,  but  of  one  Richard  Roe, 
who  had  not  given  license  for  the  said  steers  to  be  there  ; and  that  the  said 
steers  strayed  from  the  said  land,  where  they  were  so  unlawfully  depasturing 
and  being  as  aforesaid  upon  the  defendants’  lands  adjoining,  and  thence  at 
the  said  time  when,  &c. , on  to  the  said  railway,  and  then  being  so  upon  the 
said  railway,  were  accidentally  injured  without  any  design  or  default  of  de- 
fendants. 

Held  bad  on  demurrer,  for  the  causes  assigned. 

Writ  issued  8th  January,  1855  : declaration  28th  March, 
1855. 

Case. — Declaration  states  that  at  the  time  of  the  commit- 
ting the  grievances  hereinafter  mentioned  plaintiff  was  an 
inhabitant  of,  and  resident  in  the  township  of  Clinton,  and 
was  then  possessed  of  three  steers  of  great  value,  to  wit, 
of  the  value  of,  &c.,  which  were  then  lawfully  on  a highway 
in  said  township  ; and  the  defendants  were  possessed  of  a 
railway  locomotive,  and  certain  railway  carriages  ; and  de- 
fendants, before  the  committing  of  the  grievances  therein- 
after mentioned,  to  wit,  on,  &c.,  were  duly  incorporated  under 
and  by  virtue  of  certain  acts  of  Parliament  of  the  province  of 
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Canada,  and  continued  so  incorporated  during  the  time  of  the 
committing  the  grievances,  and  had  then  constructed,  and 
made  their  railroad  in  pursuance  of  the  powers  granted  to 
them  by  said  acts  in  such  manner  that  part  thereof  passed 
through  said  township  and  crossed  and  intersected  the  said 
highway  therein  ; and  that  defendants,  after  the  constructing 
of  said  road  as  aforesaid,  and  during  the  time  of  the  commit- 
ting the  grievance  hereinafter  mentioned,  kept  and  continued 
the  same  so  constructed  and  made  through  and  in  the  said 
township,  and  crossing  and  intersecting  the  said  highway 
therein.  It  then  alleges  that  by  the  statute  4Wm,  IV.  defend- 
ants were  entitled  to  intersect  or  cross  any  stream  of  water, 
road  or  high way  between  London  and  Lake  Ontario,  provided 
that  the  corporation  should,  among  other  things,  erect  and 
maintain  during  the  continuance  of  the  corporation  sufficient 
fences  upon  the  line  of  the  route  of  their  road  or  way.  It  then 
alleges  that  by  act  of  Parliament  the  name  of  the  company 
was  changed  from  the  London  and  Gore  Railway  Company  to 
the  Great  Western  Railway  Company,  with  power  to  extend 
their  road  to  the  Niagara  river,  &c.;  whereupon  it  became 
and  was  the  duty  of  the  defendants  to  erect  and  maintain, 
and  they  ought  to  have  erected  and  maintained,  sufficient 
fences  upon  the  line  of  the  route  of  their  railway,  according  to 
the  intent  and  meaning  of  the  said  clause  or  section  of  the 
act  aforesaid,  in  and  through  said  township.  Breach — That 
defendants  did  not  erect  and  maintain  sufficient  fences  along 
the  line  of  the  said  railroad  or  way,  according  to  the  intent 
and  meaning  of  the  said  clause,  in  and  through  said  township 
of  Clinton,  although  a reasonable  time,  to  wit,  six  months, 
after  the  constructing  of  the  road  had  elapsed  ; but,  on  the 
contrary  thereof,  defendants  wholly  neglected  so  to  do  ; by 
reason  whereof,  and  for  want  of  such  sufficient  fences  upon 
the  line  of  the  route  of  the  railroad  or  way  in  and  through 
the  said  township  of  Clinton,  the  said  steers  of  the  plaintiff, 
of  the  value  aforesaid,  theru,  to  wit,  on,  &c.,  got  on  the  line  of 
the  route  of  the  said  railroad  or  way  in  the  said  township  of 
Clinton  aforesaid,  and  were  then  and  whilst  on  the  said  line 
as  aforesaid,  run  against,  struck,  tore,  and  lacerated  by  the 
locomotive  and  carriages  aforesaid  of  the  defendants,  then  • 
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passing  on  and  along  the  said  railroad  or  way,  and  the  said 
steers  of  the  plaintiff  were  then  and  thereby  so  greatly  in- 
jured, &c.,  that  they  became  of  no  value  to  plaintiff,  &c. 

Plea — That  just  before  the  said  time  when,  &c.,  said  steers 
were  wrongfully  and  unlawfully  depasturing  in  and  upon  cer- 
tain lands  adjoining  the  lands  of  defendants  and  the  said 
railway,  which  lands  were  not  the  lands  of  the  plaintiff,  but 
of  one  Richard  Roe,  who  had  not  given  license  for  the  said 
steers  to  be  there ; and  defendants  say  that  the  said  steers 
strayed  from  the  said  land  where,  &c.,  they  were  so  unlaw- 
fully depasturing  and  being  as  aforesaid,  upon  the  de- 
fendants’ lands  adjoining,  and  thence  at  the  sa^d  time  when, 
&c.,  on  the  said  railway,  and  then  being  so  upon  the  said 
railway  were  accidentally,  without  any  design  or  default  on 
the  part  of  the  defendants  or  their  servants,  injured  in  man- 
ner and  form,  &c. 

Demurrer  to  plea,  on  the  grounds  ijiat  the  case  made  out 
by  plaintiff  is  such  that  if  the  defendants  had  not  fenced  the 
line  of  the  route  of  the  railway,  and  the  statements  in  said 
fourth  plea  were  true,  yet  the  defendants  have  not  exculpated 
themselves,  and  the  plea  is  no  answer ; and  because  it  is 
incumbent  on  defendants  to  • fence,  and  not  having  done  so 
(and  it  is  not  averred  that  they  had  fenced),  it  is  not  matter 
of  excuse  to  them  to  say  that  plaintiff’s  steers  were  straying,  as 
stated  in  the  fourth  plea  ; that  it  is  argumentative ; that  the 
plea  does  not  state  that  the  steers  were  unlawfully  on  the 
railway  land  when  injured,  and  they  may  have  been  there 
rightfully  ; that  it  should  have  shewn  specifically  that  this 
injury  was  unavoidable. 

The  demurrer  was  argued  during  this  term  by  Connor,  Q. 
C.,  for  plaintiff,  referring  to  Ricketts  v.  E.  &.  W.  India  Dock 
Go.,  12  C.  B.  160 ; Manchester  Railway  Co.  v.  Wallis.  18 
Ju.  C.  P.  268. 

Burton,  for  defendants,  referred  to  Gillis  v.  The  Great 
Western  Railway  Co.  12  U.  C.  Q.  B.  R.  247. 

Macaulay,  C.  J. — On  reference,  the  following  cases  will 
be  found  applicable  : — Fawcett  v.  The  York  and  North 
Midland  R.  W.  Co.  (16  Q.  B.  610),  The  King  v.  Morris 
(1  B.  & Ad.  188),  Ricketts  v.  E.  & W.  India  Dock  Co,  (12 
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C.  B.  160),  Dovaston  v.  Payne  (2  H.  B.  527),  Tupper  v. 
Newton  (14  C.  B.  114),  The  Manchester  B.  W.  v.  Wallis 
(25  Eng.  R.  373,  S.  C.,  18  Ju.  268),  Gillis  v.  Gt.  W.  R.  Co. 
(12  U.  C.  R.  Q.  B.  427),  Dolray  v.  Ontario,  Sim.  & Huron 
R.  W.'Co.  (11  U.  C.  R.  Q.  B.  60),  and  the  case  of  Parnell  v. 
G.  W.  R.  Co.  (4  U.  C.  C.  P.  R.  517).  If  we  decided  cor- 
rectly in  the  last  mentioned  case,  I cannot  satisfactorily 
distinguish  the  present  from  it.  We  there  held  that  the 
defendants  were  bound  to  erect  and  maintain  sufficient  fences 
upon  the  line  of  the  route  of  the  railway  where  it  crossed 
highways,  even  against  horses  straying  thereon  or  being  law- 
fully thereon,  as  against  the  Company,  on  the  authority  of 
Fawcett  v.  The  N.  W.  R.  W.  Co.  (16  Q.  B.  610),  of  which  deci- 
sion I must  say  I cannot  but  approve.  Here  the  defendants  do 
not  traverse  the  allegation  in  the  declaration  that  the  plaintiff’s, 
cattle  were  lawfully  on  the  highway  (from  which  it  is  alleged 
they  escaped  on  the  railway).  It  was  traversed  in  the  case 
in  16  Q.  B.  610.  But  here,  without  noticing  it  expressly,  the 
defendants  traverse  it  argumentatively  or  impliedly  by  alleg- 
ing that  the  cattle  were  unlawfully  upon  the  lands  of  Roe. 
which  might  have  been  a highway,  the  soil  of  which  was 
owned  by  Roe,  but  it  also  denies  any  license  by  him,  &c.  It 
adds  that  from  such  close  they  escaped  upon  the  lands  of  de- 
fendants, and  thence  upon  the  railway,  where  they  were  ac- 
cidentally injured,  &c. 

The  plea  does  not  answer  the  declaration  as  it  professes  to 
do,  by  shewing,  either  that  the  cattle  were  not  lawfully  upon 
the  highway,  or  not  upon  it  at  all,  or  that  before  the  time 
when,  &c.  they  had  escaped  therefrom , and  were  trespassing 
upon  private  closes,  or  by  stating  by  way  of  special  induce- 
ment,  that  they  were  so  trespassing,  with  a special  traverse 
of  their  being  on  the  highway  modo  et  forma. 

In  any  point  of  view,  the  plea  seems  to  me  bad,  and  not  to 
raise  the  question  intended,  merely  whether  the  defendants, 
are  bound  to  fence  against  cattle  trespassing  upon  private 
closes  adjoining  the  line  of  the  railroad,  and  escaping  there- 
from upon  such  line,  &c.;  upon  that  question,  I therefore 
express  no  opinion.  It  seems  to  me  the  plea  must  be  held 
bad  on  this  demurrer. 

Judgment  for  the  demurrer.. 
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Massey  and  Massey  v.  William  Rapelje  and  John 

Rapelje. 

Where  a plaintiff  without  serving  a defendant  accepts  the  appearance  of  an 
unauthorized  attorney  for  the  defendant,  the  court  will  set  aside  the  pro- 
ceedings as  irregular,  although  it  is  not  shewn  that  the  attorney  is  insolvent. 

Writ,  22nd  of  February,  1855  : declaration,  7th  March, 
1855. 

Assumpsit  for  goods  sold  and  delivered,  &c.  Defendants, 
b y James  Smith  their  attorney,  pleaded  (19th  of  March,  1855) 
1st,  non-assumpsit ; 2nd,  payment ; 3rd.  set  off. 

The  cause  was  tried  before  Mr.  Justice  Burns  at  the  last 
Cobourg  assizes,  when  a verdict  was  rendered  for  the  plain- 
tiffs £602  10s.  7 d.  damages; — no  defence.  In  the  following 
term,  Richards,  for  defendants,  obtained  a rule  on  the 
plaintiffs  to  shew  cause  why  the  verdict  and  the  appearance, 
and  all  subsequent  proceedings,  as  to  both  defendants  or  as 
to  John  Rapelje,  should  not  be  se%  aside  with  costs,  on  the 
ground  that  no  writ  of  summons  or  other  process  was  served 
on  the  defendants  or  on  said  John  Rapelje ; and  that  the 
attorney  whose  name  is  entered  of  record  as  defendants’ 
attorney  was  not,  nor  was  his  partner  or  any  other  person, 
authorised  by  the  defendants  or  the  said  John  Rapelje  to 
accept  service  of  process  in  this  cause,  or  to  enter  an  appear- 
ance in  this  cause  for  the  defendants,  or  for  the  said  John 
Rapelje  ; and  that  defendants  were  not  aware  of  appearance 
being  entered  for  them,  or  aware  of  this  suit,  until  after  said 
verdict  was  rendered, — referring  to  affidavits  filed,  and  on 
the  merits  disclosed  therein,  with  stay  of  proceedings  in  the 
meantime.  He  referred  to  Bailey  v.  Buckland,  1 Ex.  R.  1 
Hambidge  v.  De  La  Crouee,  3 C.  B.  742;  10  Jur.  1096; 
Stanhope  v.  Firmin  et  al.,  3 Bing.  N.  S.  301 ; Weir  v. 
Harvey,  1 U.  C.  R.  430. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  me  the  rule  must  be  absolute  to  set  aside  the 
proceedings.  As  to  the  costs,  the  defendants  are  left  to 
their  recourse  against  Messieurs  Smith  $ Green,  who  do  not 
admit  the  absolute  want  of  authority  to  appear  for  defendants. 

The  facts  appearing  on  the  affidavits  filed  seem  too  strong 
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to  be  got  over.  The  case  of  Bailey  v.  Buckland  et  al.  (1 
Ex.  R 1)  is  much  in  point  to  shew  that  where  no  process  has 
been  served  upon  the  defendants,  nor  any  notice  of  the  action 
brought  home  to  their  knowledge,  the  court  will  relieve 
against  the  verdict,  although  the  attorney  who  entered  ap- 
pearance for  the  defendant  be  not  insolvent. 

The  present  case  appears  to  fall  within  that  decision,  and 
should  be  governed  by  it.  There  has  been  a misapprehen- 
sion on  the  subject,  by  which  an  appearance  has  been  entered 
for  the  defendants  without  actual  service  or  notice  of  process 
upon  or  to  either,  and  a large  verdict  obtained  against  them 
without  their  being  heard  in  their  defence.  Merits  are  ex- 
pressly alleged  in  their  affidavits  ; and  however  it  may  delay 
the  plaintiff  in  his  recovery,  if  entitled  to  recover,  we  think 
the  present  proceedings  must  be  set  aside. 

As  to  costs,  we  shall  not  add  them  to  the  rule  to  be  paid 
by  the  plaintiff  to  the  defendants,  but  will  leave  the  defend- 
ants to  settle  them  with  Messieurs  Smith  & Green,  who  do 
not  admit  that  they  appeared  for  the  defendants  without 
colour  or  absolute  want  of  authority. 


The  Ontario  Marine  Insurance  Company  v.  Ireland. 

Shares — Forfeiture  of,  by  owner ; 

To  a declaration  for  calls  under  the  10th  of  the  12  Vic.  cb.  166,  the  defendant 
pleaded,  that,  by  reason  of  the  nonpayment  of  the  said  calls  in  declaration 
mentioned,  the  said  shares,  and  each  of  them,  became  forfeited  in  pursuance 
of  the  statute,  and  that  defendant  acquiesced  in  such  forfeiture,  of  which 
plaintiffs  had  notice. 

Held,  that  such  plea  was  bad,  in  that  it  did  not  rest  with  defendant  to  forfeit 
the  shares. 

Writ  issued  the  17th  of  April,  1855 : declaration,  26th  of 
April,  1855. 

Debt  for  calls  on  twenty  shares  of  the  capital  stock  of  the 
Company,  under  the  form  given  by  the  10th  section  of  the 
12  Vic.  ch.  166 — one  call  of  10s.,  and  four  other  calls  of 
12s.  6d.  each,  upon  each  of  the  said  shares,  then  before  duly 
made  by  the  Company. 

Third  plea — That  before  suit — to  wit,  &c. — by  reason  of 
defendant,  as  owners  of  said  shares,  having  neglected, and 
refused  to  pay  his  ratable  and  proportionable  share  of  money 
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called  for  in  respect  of  said  shares,  being  the  said  calls  in 
declaration  mentioned,  the  said  shares  in  declaration  men- 
tioned were,  and  each  of  them  was,  in  pursuance  of  the  act 
of  Parliament  in  that  behalf,  forfeited,  and  defendant  then — 
to  wit,  &c. — acquiesced  in  said  forfeiture,  of  which  plaintiffs 
had  notice  : verification. 

Fourth  plea — same  as  the  third,  except  that  it  refers  to 
the  first  only  of  the  five  calls  in  the  declaration  mentioned. 

Demurrer  to  third  plea,  on  the  grounds— First,  that  it 
offers  no  answer  to  the  declaration,  but  confessing  the  plain- 
tiff’s cause  of  action,  does  not  avoid  it ; secondly,  that  the 
plea  should  have  shown  how  the  forfeiture  occurred,  and  that 
the  amount  due  on  the  calls  had  been  satisfied  from  the  pro- 
ceeds of  the  shares  so  forfeited. 

Similar  grounds  assigned  as  to  the  fourth  plea. 

The  demurrer  was  argued,  during  this  term,  by  Burton 
for  plaintiffs,  and  Connor , Q.  C.,  for  defendant. 

Macaulay,  C.  J. — There  are  two  pleas  demurred  to — the 
first  is  to  the  whole  declaration,  the  second  is  to  three  only 
of  four  calls,  omitting  the  first ; both  rely  upon  a forfeiture 
by  reason  of  defendant’s  own  fault,  of  which  he  seeks  to  take 
advantage. 

The  second  plea  seems  inconsistently  to  set  up  a failure  to 
pay  the  first  call  as  creating  a forfeiture,  wherefore  no  action 
accrued  for  the  subsequent  call,  and  yet  does  not  answer  the 
first  call,  which  the  plea  in  effect  leaves  unanswered,  and 
concedes  thereby  the  plaintiff’s  right  to  recover  therefor. 

The  first  plea  on  the  other  hand,  relies  upon  the  successive 
forfeitures  by  successive  defaults. 

Perhaps,  if  otherwise  good,  the  plea  should  have  been 
to  the  whole ; no  ground  of  action  by  reason  of  the  first 
default : — The  Marmora  Foundry  Company  v.  Murney  (1  U. 
C.  C.  P.  R.  44) ; The  Great  Northern  Railway  Company  v. 
Kennedy  (13  Jurist,  1008,  S.  C.  4 Ex.  R.  417)  : The  Edin- 
burgh Railway  Company  v.  Hebblewhite  (6  M.  & W.  707) ; 
Giles  v.  Hunt  (3  Ex.  R.,  318) ; The  Birmingham  Railway 
Company  v.  Locke  (1  Q.  B.  256) ; Thompson  v.  Fuller  (8 
Ex.  R.  279) ; Statute  12  Vie.  ch.  166,  secs.  9 and  10. 
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The  pleas  seem  to  me  bad.  in  not  showing  a forfeiture 
declared  and  carried  into  effect  by  the  plaintiffs  ; even  if  that 

would  do 

The  observation  of  Dr.  Conner,  that  stock  being  once  sub- 
scribed for  at  once  becomes  a species  of  property,  which  upon 
non-payment  of  calls  may  be  forfeited,  not  cancelled,  and 
the  consideration  that  a right  of  action  must  have  vested  in 
the  plaintiffs  the  instant  default  was  made,  and  that  a for- 
feiture could  not  step  in  before  and  preclude  the  right  of 
action  vesting,  seem  to  show  clearly  that  it  must  rest  with 
the  plaintiffs,  at  all  events,  whether  the  vested  right  of 
action  shall  be  waived  by  enforcing  the  forfeiture. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Judgment  for  the  demurrer. 


Regina  ex  relatione  Dillon  v.  McNeil. 

Elector — Refusal  to  take  oath. 

The  refusal  of  an  elector  to  take  the  oaths  required  by  the  returning  officer 
is  a good  ground  for  setting  aside  an  election,  if  the  relator  would  oth  er 
wise  have  had  the  majority. 

This  is  an  application  to  reverse  the  decision  of  the  Judge  of 
the  County  Court  of  Kent,  on  the  grounds  that  the  votes  on 
which  the  defendant  was  elected  were  duly  qualified  votes  ; 
that  the  returning  officer  should  have  been  made  a party, 
or  that  defendant  should  be  relieved  from  ths  costs,  &c. 

It  appeared  that  at  the  last  election  for  ward  No.  3,  town- 
ship of  Raleigh,  fifty -two  votes  were  polled  for  the  defendant, 
and  seventeen  for  the  relator.  Of  the  defendant’s  voters 
thirty-eight  were  objected  to  as  being  aliens,  and  who  had 
either  refused  to  take  the  oath  of  qualification  according  to 
the  statute,  or  to,  or  from  whom,  the  returning  officer  had 
declined  to  administer,  or  exact  it. 

The  relator  in  his  affidavit  states  that  the  returning  officer 
received  and  recorded  the  votes  of  certain  aliens  (not  saying 
for  whom)  against  the  remonstrance  of  the  relatoi — that  he 
required  the  returning  officer  to  administer  to  the  said 
parties,  as  aliens  as  aforesaid,  the  oath  or  oaths  required  by 
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law,  and  that  the  returning  officer,  in  some  instances,  request- 
ed the  said  parties,  as  aliens,  to  take  the  requisite  oath,  and  in 
others  he  did  not  so  request  the  said  parties  to  take  such  oath 
or  oaths. 

That  the  said  aliens  refused  to  take  such  oath  or  oaths;  hut 
the  returning  officer,  nevertheless,  received  and  recorded  the 
votes  of  the  said  parties,  aliens  as  aforesaid,  contrary  to  law 
and  against  the  protest  &c*.  of  the  relator ; that  by  receiving 
such  votes,  some  thirty  in  number,  the  defendant  was  made  to 
appear  with  the  greater  number  of  votes,  while  in  fact  the 
relator  had  the  larger  number  of  legal  votes,  and  ought 
to  have  been  returned. 

It  was  agreed  by  the  counsel  on  both  sides,  in  writing,  that 
the  poll-book  should  be  produced,  and  the  votes  objected  to 
be  indicated  by  a note  opposite  the  names  thus — ■“  refused  to 
take  the  oath,”  except  in  two  additional  instances ; and  that 
the  production  of  such  book  should  decide  finally  the  question 
as  to  whether  the  parties  whose  names  so  appeared  as  objected 
to  refused  to  take  oaths,  and  thereby  became  disqualified  as 
voters. 

The  judge  decided  in  the  relator’s,  favor,  not  on  the  ground 
of  alienage,  but  because  thirty-eight  of  defendant’s  voters 
had  refused  to  take  the  oath  of  being  natural-born  or  natural- 
ized subjects  of  her  Majesty;  and,  striking  off  the  votes  of 
those  who  so  refused,  there  was  a majority  of  three  in  the 
relator’s  favor.  Reference  was  made  to  the  statutes  12 
Tic.  ch.  81,  secs.  121,  122,  124,  151,  152;  16  Vic  ch.  181. 

Macaulay,  0.  J.,  delivered  the  judgement  of  the  court. 

It  would  seem  thirty -eight  of  the  defendant’s  voters  refused  to 
take  the  oath,  and  were  not  all,  or  a portion  of  them  merely 
excused  or  exempted  therefrom  by  the  returning  officer  accept- 
ing them  as,  in  his  opinion,  duly  qualified  to  vote — that  is,  as 
being  natural -born  or  naturalized  subjects  of  her  Majesty  It 
appears  to  me  such  votes  must  be  struck  out,  and  that  the  onus 
is  not  on  the  relator  to  prove  them  aliens, — -the  objection  is, 
not  that  they  are  aliens,  but  that  they  refused  to  be  sworn  as 
to  their  being  subjects  ; and  the  objection  seems  sustained  and 
valid,  and  the  decision  of  the  county  judge  therefore  right. 
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As  to  the  returning  officer  being  made  a party,  that  rested 
with  the  county  judge ; and  this  returning  officer  not  being 
made  a party  is  no  sufficient  ground  for  reversing  his  deci- 
sion. The  defendant  not  having  disclaimed,  but  having 
accepted  and  defended  the  suit,  incurs  a liability  to  the  costs 
in  consequence. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Per  Cur. — Rule  discharged  with  costs. 


Ontario  Insurance  Company  v.  Ireland. 

A call  of  four  per  cent,  on  the  first  instalment  of  five  per  cent,  on  the 
capital  stock  of  the  company,  made  by  a quorum  only,  and  not  by  a 
majority  of  the  directors,  is  a good  call,  under  the  ninth  section  of  the 
statute  12  Vic.  ch.  166 — the  Act  of  Incorporation. 

Debt,  for  £62  10s.  Debts  for  calls  on  twenty  shares  duly 
made  by  plaintiffs — one  call  of  ten  shillings,  and  four  calls 
of  twelve  shillings  and  sixpence  each,  upon  each  share. 

This  is  a rule  to  enter  a non-suit,  or  to  reduce  the  verdict 
to  the  amount  of  four  per  cent,  upon  the  first  call. 

The  pleas  are  : — First,  never  indebted.  Second,  that  the 
defendant  did  not  own  the  shares.  The  third  and  fourth 
pleas  are  demurred  to. 

Under  the  first  plea  defendant  contended  that  the  plain- 
tiffs did  not  prove  £25,000  subscribed  before  the  election  of 
directors ; and  that  when  the  first  call  was  made  it  was  not 
by  a majority  of  the  directors,  but  by  a quorum  only.  See 
the  stat.  12  Vie.  ch.  166,  secs.  3,  9,  10,  12,  14. 

In  October,  1851,  the  defendant  subscribed  for  twenty 
shares  of  £12  105.  each,  and  £46,000  of  stock  was  sub- 
scribed in  all ; but  at  what  period  or  when  it  amounted  to 
£25,000  (sec.  3)  does  not  appear,  nor  does  it  now  seem  mate- 
rial to  enquire  on  these  pleadings.  In  February,  1852, 
directors  were  elected  to  supply  the  place  of  retiring  direc- 
tors, (sec.  3)  shewing  a previous  organization  by  the  election 
of  directors,  or,  at  all  events,  the  existence  of  a board  of 
directors  de  facto. 

On  the  1 2th  of  April,  1852,  at  a meeting  of  five  directors, 
four  being  a quorum,  (sec.  12),  it  was  agreed  to  make  a call 
of  the  four  per  cent,  upon  the  first  instalment  of  five  per 
cent.,  being  £11  165.,  as  stated  in  the  judge’s  notes. 
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The  only  question  is,  whether  the  first  call  was  well  made 
by  a quorum  only,  and  not  a majority  of  the  directors. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

I am  disposed  to  think  all  right.  The  statute  requires  the 
election  of  twelve  directors  (sec.  3),  of  whom  four  constitute 
a quorum  (sec.  12).  The  ninth  and  fourteenth  sections  re- 
quire calls  for  the  payment  ef  instalments  by  stockholders 
to  be  made  at  meetings  when  a majority  of  the  directors  are 
present.  All  the  calls  in  the  present  instance  were  so  made,  ex- 
cept the  first  four  percent.,  which  was  required  by  a meeting  of 
five  directors  only.  But  the  ninth  section  distinguishes  be- 
tween the  payment  of  the  first  five  per  cent,  and  subsequent 
calls  or  instalments  ; it  says,  of  the  first,  that  one  per  centum 
shall  be  paid  at  the  time  of  subscription,  and  four  per  cent, 
to  be  ready  as  a deposit,  to  be  called  for  by  the  directors  as 
soon  as  they  may  deem  it  expedient,  and  the  remainder  shall 
be  payable  in  such  instalments  as  a majority  of  the  directors 
might  determine  upon,  under  the  regulations  therein  pre- 
scribed, and  which  are  not  applicable  to  the  first  five  per  cent. 

Now  I do  not  think  the  four  per  cent,  was  required  to  be 
called  for  at  a full  meeting  of  all  the  directors,  but  that  a 
quorum  was  sufficient.  It  is  not  like  future  calls — the  money 
was  to  be  ready  whenever  called  for ; it  was,  in  short,  pay- 
able on  demand  or  request  by  the  directors ; and  for  that,  in 
common  with  the  general  management  and  details  of  business 
affairs  of  the  corporation,  a quorum  would  seem  sufficient, 
except  on  those  occasions  and  for  those  purposes  in  which  the 
statute  requires  the  meeting  to  be  composed  of  a greater  numbe  r. 

I think  therefore  the  payment  of  the  four  per  cent,  was 
required  at  a meeting  sufficiently  full,  and  that  the  provi- 
sions of  the  statute  as  to  the  number  to  be  present  at  the 
making  of  future  calls,  the  periods  of  payment,  the  notices 
and  promulgation  thereof,  &c.,  do  not  apply  to  the  four  per- 
cent.— balance  of  the  first  instalment  of  five  per  cent. 

The  tenth  section  points  out  all  that  the  plaintiffs  need 
allege  or  prove  in  actions  for  calls ; and  it  is  not  contended 
that  due  proof  was  not  given  of  such  allegations.  I think 
therefore  the  rule  should  be  discharged. 

McLean,  J.,  and  Richards,  J.,  concurred. 
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Present — The  Hon.  J.  B.  Macaulay,  C.  J. 
“ A.  McLean,  J. 

“ W.  B.  Richards,  J. 


Croft  v.  The  Town  Council  of  Peterborough. 

Municipal  corporation — Notice  of  action. 

The  defendants  as  a municipal  corporation  deriving  their  power  under  the 
statute  12  Vic.  ch.  81,  having  by  resolution  authorized  the  raising  and 
levelling  of  a street  within  their  jurisdiction,  which,  when  done,  injuri- 
ously affected  the  plaintiff’s  property  : 

Held , thet  a by-law  should  have  been  passed  to  sanction  the  act  complained 
of. 

Held  also,  that  if  the  defendants  were  within  the  statute  14  & 15  Vic.  ch.  54, 
and  had  pleaded  the  general  issue  “ per  statute,”  they  would  have  been 
entitled  to  notice  of  action.  McLean,  J. , dissentiente. 

Writ  issued  17th  March,  1854 ; declaration,  17th  March, 
1855,  amended. 

First  count  recites  that  plaintiff  was  possessed  of  a 
house,  shop,,  and  tenement,  abutting  on  Hunter-street,  in  the 
town  of  Peterboro’,  in  which  said  house  he  with  his  family 
resided  and  carried  on  the  business  of  a saloon  and  eating- 
house  ; yet  defendants,  well-knowing,  and  contriving  to  in- 
jure him  &c.,  on  &c.,  and  on  divers  days  &c.,  wrongfully  and 
injuriously  raised  the  said  street,  upon  which  the  said  tene- 
ment of  the  plaintiff  abutted  as  aforesaid,  and  the  side-walk 
upon  which  the  tenement  next  adjoining  the  said  tenement  of 
the  plaintiff  abutted,  several  feet,  to  wit,  six  feet  higher  than 
the  same  had  theretofore  been  or  ought  to  have  been,  or  to  be, 
and  had  thence  hitherto  continued  the  said  street  and  side- 
walk so  wrongfully  and  injuriously  raised  as  aforesaid,  by 
means  whereof,  at  divers  times  and  seasons  of  the  year,  to  wit, 
in  the  spring,  autumn,  and  winter,  and  during  and  after  rain 
and  thaw,  the  said  house,  shop  and  tenement  of  the  plaintiff 
hath  been,  and  becomes  overflowed  with  water,  which  ran  and 
flowed,  and  runs  and  flows  from  the  said  street  and  side-walk  ; 
and  by  reason  of  the  same  having  been  so  wrongfully  and 
injuriously  raised  as  aforesaid,  into,  through  and  upon  the 
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said  house,  shop  and  tenement  of  the  plaintiff,  and  remained, 
and  remains  in  and  about  and  under  the  same,  and  became 
and  becomes  stagnant,  offensive  and  injurious,  whereby,  &c. ; 
laying  special  damage,  loss  of  customers,  &c.,  sickness  of 
family,  &c. 

Second  count  states  that  plaintiff  before  and  at,  &c.,  was 
possessed  of  another  messuage,  house  and  tenement,  abutting 
on  Hunter-street,  in  the  said  town  of  Peterboro',  in  which 
said  house  plaintiff  and  his  family  resided  and  reside,  and  in 
which  shop  plaintiff  carried  on  his  business  of  a saloon  and 
eating-house,  <fec. 

That  before  and  at  &c.,  defendants  were  engaged  in  raising 
the  said  street  (called  Hunter-street)  opposite  plaintiff’s  said 
house  and  shop,  to  wit,  six  feet  higher  than  before;  and  there- 
upon it  became  and  was  the  duty  of  defendants,  in  so  raising 
the  said  street,  to  make  and  place  a sufficient  and  proper 
drain  or  culvert,  or  to  adopt  some  other  sufficient  means  to 
carry  off  and  away  from  plaintiff’s  said  house  and  shop  the 
water  which  would  otherwise  flow  from  the  said  street,  when 
so  raised,  into  the  said  house  and  shop,  so  that  the  same  might 
not  be  damaged,  or  plaintiff  injured  thereby ; and  that 
although  defendants  did  raise  the  said  street  opposite  to  the 
plaintiff ’s  said  house  and  shop,  several,  to  wit,  six  feet  higher 
than  before,  yet  defendants,  not  regarding  their  duty  in  that 
behalf,  but  contriving  and  intending,  &c.,  to  injure  the  plain- 
tiff, &c.,  did  not  make  or  place  any  drain  or  culvert,  or  adopt 
any  other  sufficient  means  to  carry  the  said  water  off  and 
away  from  the  said  house  and  shop  of  plaintiff,  according 
to  their  duty,  and  have  so  kept  and  continued  the  same,  &c., 
thence  hitherto;  by  means  whereof,  at  divers  seasons,  &c.,  to 
wit,  in  the  spring,  autumn,  and  winter,  and  during  and  after 
rain  and  thaw,  the  said  house  and  shop  of  plaintiff*  have  been 
overflowed  with  water,  which  flowed  from  the  said  street,  so 
raised  as  aforesaid,  and  for  want  of  such  drain  or  culvert,  or 
other  sufficient  means,  &c.,  to  carry  off  and  away  the  said 
waters  from  said  house  and  shop,  and  which  water  remained 
and  remains  in  and  about  and  under  the  same,  and  becomes 
stagnant,  offensive  and  injurious,  and  the  plaintiff*  thereby 
deprived  of  the  use  and  enjoyment  thereof,  and  hath  lost 
great  gains,  &c.,  and  himself  and  family  rendered  sick,  &c. 
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Pleas  to  first  count. — First.  Not  guilty  of  the  said  sup- 
posed grievances,  Ac. 

Second.  Not  guilty  of  raising  the  said  street. 

Third.  Not  guilty  of  raising  the  side- walk. 

Fourth.  Plaintiff  not  possessed. 

Fifth.  As  to  so  much  of  the  declaration  as  relates  to 
raising  the  said  street,  Ac.,  that  defendants  were  incorporated 
under  the  Upper  Canada  Municipal  Corporations  Act,  with  the 
corporate  powers  and  authorities  conferred  upon  defendants 
by  the  said  acts,  and  that  they  were  thereby  (amongst  other 
things)  authorized  and  empowered  to  level,  pitch,  raise,  lower 
and  improve  any  existing  street  or  highway  within  the  juris- 
diction of  defendants.  And  that  the  said  street  was  and  is 
within  the  town  of  Peterboro’,  and  within  their  jurisdiction, 
and  became,  and  was  before,  and  at  the  said  time  when,  Ac., 
in  some  parts  thereof,  and  near  and  in  front  of  the  said  house 
and  tenement  of  the  plaintiff,  Avhere  the  same  abutted  thereon, 
as  in  the  declaration alledged,  uneven,  hollow  and  lower  than, 
and  beneath  what  the  surface  or  level  of  the  said  parts  of  the 
said  street  ought  to  be,  and  lower  and  beneath  what  the  sur- 
face or  grade  of  the  said  parts  of  the  said  street  was 
determined  to  be  by  the  said  defendants.  And  that  de- 
fendants, being  such  body  corporate  as  aforesaid,  and  the 
said  street  so  being  within  their  jurisdiction  as  aforesaid, 
and  so  becoming  and  being  in  some  parts  thereof,  and  near 
and  in  front  of  the  said  house  and  tenement  of  plaintiff 
abutting  thereon,  uneven,  hollow,  and  lower,  and  beneath 
what  the  surface  or  level  of  the  said  part  of  the  said  street 
ought  to  be,  and  lower  and  beneath  what  the  said  surface 
or  grade  of  the  said  part  of  the  said  street  was  de- 
termined to  be  by  the  said  defendants,  as  aforesaid,  it 
became  and  was  the  duty  of  the  said  defendants,  under  the 
said  hereinbefore  mentioned  acts,  to  level,  raise  and  improve 
the  said  parts  of  the  said  street,  and  to  make  the  surface 
thereof  uniform  and  level  throughout,  or  as  near  so  as  might 
be,  for  the  more  safe,  commodious  and  convenient  passing 
and  repassing,  and  the  communicating  thereby  of  the  inhabi- 
tants within  the  jurisdiction  of  defendants,  Ac. ; wherefore 
defendants,  so  being  such  a body  corporate,  in  order  to  improve 
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the  said  street,  and  make  the  surface  thereof  uniform  and 
level  throughout,  or  as  near  as  might  be,  as  thereinafter  in 
that  plea  mentioned,  did  after  the  passing  of  the  above  men- 
tioned acts,  and  at  the  said  tirhe  when,  &c.,  cause  to  be 
raised,  and  raised  the  said  street  near  and  in  front  of  the 
said  house  and  tenement  of  the  plaintiff,  where  it  abutted 
upon  the  said  street,  as  in  the  said  declaration  mentioned, 
and  still  to  keep  raised  the  said  street  as  aforesaid,  as  they 
lawfully  might — they,  the  said  defendants,  then  doing  as  little 
damage  as  might  be  in  that  behalf,  and  no  further  or  other 
damage  or  injury  to  the  said  plaintiff  than  was  necessary,  or 
which  by  proper  diligence  and  care  might  be  avoided  in  the 
execution  thereof,  for  the  purpose  aforesaid,  which  are  the 
same  supposed  grievances  in  the  introductory  part  of  said 
plea  mentioned : verification  . 

Replication — Similiter  to  1st,  2nd,  3rd  and  4th  pleas. 
To  5th  plea,  that  defendants  at  the  said  time,  when,  &c., 
of  their  own  wrong,  and  without  the  cause  by  them  in  their 
said  last  plea  alleged,  did  commit  the  grievances  in  the 
introductory  part  of  that  plea  alleged,  in  manner  and  form 
as  the  plaintiff  hath  above  thereof  complained  against  the 
defendants  : to  the  country  and  similiter. 

Plea  to  second  count — Not  guilty.  Similiter  and  issues. 

This  case  was  tried  before  Mr.  Justice  Burns,  when  it 
appeared  in  evidence  that  the  Municipality  of  Peterboro’  was 
petitioned  to  raise  the  level  of  Hunter-street,  but  not  ex- 
pressly at  plaintiff’s  premises,  and  that  a resolution  was 
accordingly  passed,  under  which  it  was  raised  three  or  four 
feet,  and  paid  for  by  defendants,  but  no  formal  by-law  was 
passed  for  the  purpose.  That  there  were  remonstrances  and 
petitions  against  raising  the  street  from  other  inhabitants,  but 
they  were  disregarded,  and  no  drains  were  made  for  carrying 
oft*  the  water — although  the  drains  and  channels  might  have 
been  constructed. 

The  work  was  done  in  1852,  and  the  side-walk  raised  in 
1853.  There  was  much  evidence  given  on  the  one  hand  to 
show  that  what  was  done  was  necessary,  beneficial  to,  and  an 
improvement  of  the  public  road ; and  on  the  other,  that  it 
was  injurious,  and  caused  damage  to  the  property  of  the 
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plaintiff,  and  of  which  he  was  possessed  as  a tenant  for 
years.  Also,  evidence  to  show  that  the  side-walk  at  one 
Ward’s  was  raised  by  him  as  his  own  act,  though  with  the 
assent  of  defendants,  and  a dam  made,  which  caused  the 
water  to  be  turned  towards  the  plaintiff*  more  than  natu- 
rally. Also,  that  without  the  street  being  raised  the  water 
would  flow  to  the  plaintiff’s  premises,  naturally  passing 
round  the  corner  of  a street  called  Water  street,  and  running 
down  Hunter  street.  But  it  was  likewise  in  evidence,  that 
irrespective  of  what  Ward  had  done,  the  effect  of  the  raising 
the  street  was  to  throw  the  water  upon  plaintiff’s  premises 
and  into  his  house  and  cellar  more  than  would  naturally 
flow  there,  and  that  the  flood-water  did  him  material  dam- 
age, especially  when  the  snow  melted,  or  in  heavy  rains.  It 
also  obstructed  the  access  to  plaintiff’s  house,  whereby  he 
lost  customers,  &c.  The  weight  of  evidence  was,  that  the 
work  was  an  improvement  to  the  street  as  a public  highway, 
but  that  it  caused  more  water  to  flow  upon  the  plaintiff” s 
premises,  and  was  otherwise  injurious,  and  a damage  to  him* 

There  was,  however,  some  evidence  that  Hudson,  who 
owned  the  premises  occupied  by  plaintiff,  was  in  possession 
when  the  street  was  raised  in  1852  ; but  it  was  not  clear* 
At  that  time  Hudson  was  a member  of  the  municipal  coun- 
cil, and  in  favor  of  raising  the  street.  At  the  close  of  the 
case  leave  was  reserved  to  the  defendants  to  move  a non- 
suit on  any  legal  objections  that  might  be  urged ; also,  to 
plaintiff  to  amend  the  declaration  if  necessary. 

It  was  then  left  to  the  jury  to  decide, — 

1.  Whether  the  raising  of  Hunter  street  was  a public 
general  benefit. 

2.  Whether  the  defendants  had  constructed  proper  drains 
to  carry  off  the  water  from  the  plaintiff ’s  premises. 

3.  Whether  the  work  which  the  defendants  had  construc- 
ted injured  the  plaintiff'. 

4.  The  damages  the  plaintiff  should  recover  if  the  action 
is  maintainable. 

The  jury  found  for  the  plaintiff,  and  answered  the  first  and 
third  in  the  affirmative — the  second  in  the  negative,  and 
assessed  damages  in  plaintiff’s  favor  at  £40. 

T 
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In  the  following  term  (Easter  Term,  1855)  Weller  obtained 
a,  rule  on  the  defendants  to  shew  cause  why  the  postea  should 
not  be  delivered  to  the  plaintiff.  A.  Crooks , for  defendants, 
shewed  cause  during  the  same  term,  and  contended  that  the 
second  count,  which  had  been  added  since  the  last  trial,  was 
not  proved,  and  that  it  turned  on  the  first  count,  under  which 
the  work  was  shewn  to  be  a public  improvement,  and  not  neg- 
ligently executed  : that  the  fifth  plea  put  in  issue  merely  the 
right ; that  the  plaintiff  did  not  reply  the  want  of  a by-law, 
but  traversed  the  plea  by  the  replication  of  de  injuria ; and 
that  the  issues  raised  did  not  require  proof  of  a by-law  to 
support  the  plea.  He  referred  to  P.  S.  12  Yic.  ch.  81,  secs.  52, 
60,  192,  193.  As  to  the  difference  between  a by-law  and  a 
resolution — Duston  v.  The  Imperial  Gas  Light  & Coke  Com- 
pany, 3 B.  & Ad.  125  ; The  Mayor  of  Lyme  Regis  v.  Henley, 
1 Scott,  29,  S.  C.,  1 Bing.  N.  S.,  222  ; Parnaby  v.  Lancaster 
Canal  Co.,  11  A.  & E.  223,  330. 

Weller , in  reply,  referred  to  12  Vic.  ch.  81,  secs.  60  and 
195,  and  contended  that  the  defendants  derived  their  powers 
under  the  statute,  and  that  the  authority  claimed  under  the 
fifth  plea  was  not  thereby  conferred,  the  only  power  being  to 
make  by-laws  for  raising  streets,  and  not  to  raise  streets  at 
discretion  without  any  by-law.  Also,  that  negligence  was 
proved  and  found,  and  that  with  reasonable  and  due  care 
much  of  the  injury  caused  to  the  plaintiff  might  have  been 
avoided.  A question  arose  with  the  court,  whether  the  de- 
fendants were  entitled  to  notice  of  action,  and  the  action 
outlawed  ; and  if  so,  whether  such  ground  of  defence  could 
be  taken  under  pleas  of  not  guilty  simply,  not  adding  “ per 
statute,”  which  had  been  added  to  the  former  pleas,  but 
omitted  in  the  last. 

Crooks,  for  defendants,  referred  to  Angel  & Ames  on  Cor- 
porations, 645,  and  note  ; lb.  99  ; Grant  on  Corporations,  154. 

Macaulay,  C.  J. — Referring  to  what  I said  upon  the 
occasion  of  setting  aside  the  nonsuit,  it  is  to  be  observed 
that  the  pleadings  having  been  altered  since  that  rule  was 
made  absolute,  the  case  must  be  disposed  of  upon  the  issues 
as  they  appear  on  the  present  record. 


CROFT  V.  THE  TOWN  COUNCIL  OF  PETERBOROUGH.  147 


The  first  count  and  the  pleas  under  it  are  the  same  as 
formerly,  except  that  the  dates  of  the  declaration  and*  pleas 
are  altered,  and  the  three  first  pleas  are  not  noted  to  have 
been  pleaded  “ per  statute,”  as  they  were  in  the  first  instance. 

Referring  then  to  what  I said  when  the  nonsuit  was  set 
aside,  I think  this  ground  of  action  may  be  readily  disposed 
of  on  these  pleadings. 

The  plea  of  not  guilty  (not  per  statute)  denies  and  puts 
in  issue  only  the  wrongful  act  alleged,  and  not  its  wrong- 
fulness. The  evidence  clearly  established  the  wrongful  act 
alleged,  and  its  injurious  consequences  to  the  plaintiff' ’s 
damage.  I think  therefore  the  plaintiff  is  entitled  to  the 
verdict  on  the  first  issue  to  the  first  count — so  also  (as  being 
proved)  the  second,  third  and  fourth.  As  to  the  fifth  issuer 
I think  it  must  be  taken  that  the  jury  in  what  they  answered 
to  the  court  meant  to  find  all  the  material  facts  alleged  in 
the  fifth  plea  in  the  defendant’s  favor — namely,  that  defend- 
ants were  incorporated  and  empowered  as  alleged;  that  the 
street  was  within  the  town  of  Peterboro’  and  within  their 
jurisdiction,  and  became,  and  was  in  some  parts  thereof,  and 
near  and  in  front  of  plaintiff ’s  house  and  premises,  where 
the  same  abutted  thereon,  uneven,  hollow,  and  lower  than 
and  beneath  what  the  surface  or  level  of  the  said  parts  of 
the  said  street  ought  to  be  (and  lower  and  beneath  what  the 
said  surface  or  grade  of  the  said  parts  of  the  said  street  was 
determined  to  be  by  said  defendants) ; wherefore  (being 
their  duty)  the  defendants,  in  order  to  improve  the  said 
street,  and  to  make  the  surface  thereof  uniform  and  level 
throughout,  as  near  as  might  be,  caused  it  to  be  raised  near 
and  in  front  of  plaintiff’s  house,  &c.,  and  still  kept  it  so 
raised,  doing  no  unnecessary  damage.  Excess  is  not  replied 
but  the  material  allegations  of  the  plea  only  traversed. 

The  plea  does  not  allege  the  passing  of  a by-law  determin- 
ing the  opinion  of  the  defendants  as  to  the  state  of  the  road, 
or  their  resolution  to  raise  it : nor  is  the  plea  demurred  to 
for  not  stating  it ; nor  is  the  want  of  a by-law  replied,  or 
any  excess,  wrongful  neglect,  or  mala  Jides  imputed  to  the 
defendants  by  way  of  replication. 

It  is,  however,  contended  that  the  determination  of  the 
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defendants  as  to  the  state  of  the  road  and  to  raise  it  are  ma- 
terial facts  in  issue,  and  should  be  proved  by  a by-law.  The 
defendants  do  not  justify  themselves  upon  such  a ground ; 
they  seem  to  me  merely  to  show  the  state  of  the  road,  and 
their  determination  that  it  was  in  such  a state,  and  then 
submit  that  it  was  their  duty  to  raise  it. 

The  sufficiency  of  the  plea,  as  a legal  defence,  viewed  in 
this  light,  ii  not  now  the  question  ; and  on  the  former  occa- 
sion I expressed  my  impression  that  the  replication  of  de  in- 
juria to  this  plea  did  not  require  prcof  by  defendants  of  a 
formal  by-law  under  the  statute  to  establish  the  facts  alleged. 
What  they  say  respecting  the  state  of  the  road  was  proved 
to  be  the  fact,  and  all  the  other  allegations  were  proved. 

Then,  as  to  the  second  count,  it  seems  to  be  grounded  on 
the  same  fact ; but,  instead  of  charging  what  the  first  count 
contains  as  done  wrongfully,  the  second  count,  without  im- 
puting wrongfulness  in  raising  the  road,  alleges  negligence 
in  the  execution  of  the  work.  To  this  the  defendants  plead 
not  guilty,  thereby  denying  the  breach  of  duty  or  wrongful 
act  alleged.  Now  the  breach  .of  duty  or  wrongful  act  al- 
leged is,  that  the  defendants  raised  the  street  in  a careless 
and  negligent  manner — that  is  to  say,  raised  a solid  line  of 
road,  without  making  any  [drains  or  culverts,  or  adopting 
any  other  sufficient  means  to  carry  off  and  away  from  the 
plaintiff ’s  house  the  water  which  would  otherwise  flow,  and 
did  flow  from  the  street,  so  raised,  into  his  house  and  shop, 
&c.,  as  it  was  their  duty  to  have  done.  There  was  evidence 
of  the  want  of  precaution  alleged,  and  of  the  consequences, 
and  the  jury  found  that  the  defendants  had  not  constructed 
proper  drains  to  carry  off  the  water  from  the  plaintiff ’s 
premises,  for  the  want  whereof  the  plaintiff  was  damnified- 
On  this  count  and  plea,  therefore,  the  plaintiff  seems  entitled 
to  a verdict, — Farrell  v.  The  Mayor,  &c.,  of  London  (12  U. 
C.  Q.  B.  R,  343). 

With  respect  to  the  question  mainly  argued,  I entertain  a 
strong  impression  that  a by-law  ought  to  have  been  passed  to 
sanction  the  acts  complained  of.  If  what  was  done  could  be 
regarded  as  necessary  to  maintain  and  keep  the  road  in 
proper  repair,  and  therefore  incumbent  upon  the  defendants, 
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as  a duty  cast  upon  them  by  the  statute  13  & 14  Vic.,  ch. 
15,  I have  no  doubt  it  could  be  justified  without  a by-law ; 
but  if  the  defendants  possess  no  implied  powers  (Kirk  v. 
Nowell,  1 T.  R.  124),  but  must  derive  and  trace  all  their 
powers  from  the  statutes,  and  the  facts  do  not  make  a case 
within  the  13  & 14  Vic.  ch.  15 — and  the  12th  Vic.  ch.  81, 
sec.  60,  No.  1,  and  other  sections  formerly  mentioned,  only 
authorize  the  municipality  to  make  by-laws  for  (among  other  . 
things)  raising  any  road  or  street,  without  in  substantive 
terms  conferring  upon  them  power  so  to  do — I am  unable  to 
point  out  where  the  legal  authority  for  doing  so  exists,  or 
whence  it  is  derived.  It  is  obvious  that  many  acts,  under  by- 
laws authorized  by  that  subsection  (60.  No.  1,)  must  infringe 
upon  private  rights,  and  that  others  might  infringe  upon  both 
public  and  private  rights,  and  the  legislature  apparently  in- 
tended that  such  steps  should  not  be  taken  (otherwise  than  as 
positively  enjoined  by  other  statutes)  without  the  deliberate 
and  formal  sanction  and  direction  of  the  municipality,  autho- 
rising it  under  a formal  by-law,  authenticated  by  the  seal  of 
the  corporation.  Loose  proceedings  without  such  observance, 
entailing  injury  either  upon  the  public  or  individuals,  were 
intended  to  be  prevented. 

Raising  a long  line  of  a public  street  in  a town  is  not  one 
of  those  oft-repeated  little  things,  the  frequency  and  exi- 
gencies of  which  supercede  the  necessity  of  formal  proceed- 
ings ; but  when  serious  injury  may  be  thereby  inflicted  on 
persons  having  property,  and  living  in  houses  abutting  on 
such  streets,  it  becomes  a very  grave  matter,  and  the  pro- 
tection of  both  the  public  easement  and  the  contiguous  pro- 
perties seems  to  demand  that  the  powers  conferred  should  be 
exercised  in  strict  accordance  with  the  statute,  and  I see 
no  particular  difficulty  or  inconvenience  in  conforming  thereto. 
It  is  easy  to  pass  a by-law  authorizing  the  survey  and 
improvement  of  any  number  of  specified  streets  or  portions 
thereof,  or  to  pass  such  by-law,  formed  on  previous  surveys, 
plans  and  estimates  therein  referred  to,  and  the  omission 
may  materially  affect  the  responsibility  of  the  municipality,  its 
officers,  servants  or  contractors  in  the  execution  of  the  work ; 
for  in  my  present  impression,  if  that  be  done  by  the  corpora- 
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tion  without  a by-law  which  no  statute  authorizes  or  directs 
otherwise  than  through  the  medium  of  a by-law,  and  damage 
be  occasioned  to  private  individuals  in  respect  of  their  pro- 
perty, I do  not  see  how  a court  of  law  can  hold  it  never- 
theless justifiable,  however  great  the  damage  may  be. 
There  is,  no  doubt,  much  force  in  the  argument,  that  when 
treated  as  wrong -doers,  in  a civil  action,  by  reason  of  some- 
thing done  to  a highway,  which  a by-law  might  have  au- 
thorized and  directed  to  be  done,  and  which  being  done,  was 
a public  improvement,  and  not  a public  nuisance,  the  want 
of  a by-law  will  not  make  them  wrong-doers,  in  having  done 
informally  what  might,  by  the  observance  of  due  form,  have 
been  done  lawfully. 

The  case  of  The  King  v.  the  Commissioners  of  Sewers 
for  Pagham,  Sussex  (8  B.  & C.  355),  is  relevant  to  this  argu- 
ment. In  that  case  Bayley,  J.,  said,  if  a man  sustains  dam- 
age by  the  wrongful  act  of  another,  he  is  entitled  to  a 
remedy ; but  to  give  him  that  title  these  two  things  must  con- 
cur, damage  to  himself,  and  a wrong  committed  by  another  ; 
whence  it  would  be  contended,  that  though  without  formal 
authority,  it  was  not  wrongful  to  improve  the  street ; where- 
fore an  ingredient  in  the  above  proposition  would  be  wanting. 
But,  to  test  it,  supposing  the  informal  proceedings  resulted, 
as  if  possibly  might  in  creating  a public  nuisance  to  the 
highway  or  street,  instead  of  a benefit,  as  well  as  a private 
injury,  would  the  municipality  be  indictable,  and  if  indict- 
able, what  defence  could  they  set  up,  except  the  bona  fid.es  of 
their  conduct,  though  informal,  or  in  other  words  illegal,  and 
if  illegal,  then  wrongful,  and  both  positions  of  the  proposi- 
tion would  be  established?  I find  in  Glover  v.  North  Stafford- 
shire Railway  Company  (16  Q.  B.  923),  and  in  Lawrence 
v.  The  Great  Northern  Railway  Company  (16  Q.  B.,  613), 
another  test,  deemed  in  that  and  subsequent  cases  a satis- 
factory one — viz.:  if  what  was  done  caused  a damage  to  the 
plaintiff,  by  injuriously  affecting  his  real  estate,  would  the 
doing  it,  if  the  party  had  no  special  statutable  power,  give 
the  owner  of  the  land  a right  of  action  ? To  apply  it,  would 
the  plaintiff,  under  the  facts  in  this  case  have  a right  of 
action  at  common  law  against  private  individuals,  public 
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officers,  or  the  municipality,  for  so  raising  the  street,  &c.,  of 
their  own  spontaneous  accord  and  discretion,  without  any 
special  statutable  power  to  do  it — in  other  words,  suppose 
no  act  of  Parliament  had  passed,  and  that  had  been 
done  which  has  been  done  here,  would  an  action  have 
been  maintainable  ? That  it  would  be  maintainable  against 
a wrong-doer,  I think  there  can  be  no  doubt — Regina 
v.  The  Eastern  Counties  Railway  Company  (2  Q.  B.  347), 
Lawrence  v.  The  Great  Northern  Railway  Company  (16 
Q.  B.  643,  654,  Glover  v.  the  North  Staffordshire  Rail- 
way Company  (16  Q.  B.  923),  .15  Law  Times,  No.  633, 
19th  of  May,  1855.  106-7,  House  of  Lords ; Eastham  v. 
The  Blackburn  Railway  Company  (9  Ex.  R.  761),  McKin- 
non v.  Penson  (8  Ex.  R.  323),  The  Inhabitants  of  the  County 
of  Cumberland  v.  The  King,  in  Error  (3  B.  & P.  354).  It 
may  be  said  that  an  act  of  Parliament  did  pass,  which, 
irrespective  of  the  special  provisions  in  question,  conferred 
general  and  comprehensive  powers  of  local  government, 
under  which  the  municipality  might  act.  Still  it  seems  to 
me  to  leave  the  case  just  where  it  was ; for  if  so,  it  is  to 
be  asked  how  are  these  powers  of  government  to  be  exer- 
cised ; and  when  the  same  act  contains  special  provisions  on 
this  special  subject,  can  it  be  contended  that  they  are  super- 
seded, or  may  be  disregarded,  under  other  sweeping  clauses 
that  evidently  do  not  embrace  or  contemplate  them,  and 
which,  moreover,  consistently  therewith  only  confer  the  power 
to  make  by-laws  for  the  attainment  of  any  of  the  objects  con- 
templated. Moreover,  I still  am  disposed  to  think  that  in 
acting  without  a by-law  the  defendants  incur  liability  under 
the  facts  alleged  in  the  second  count,  though  they  might  not 
have  done  so,  had  all  they  had  authorized  to  be  done  been 
authorized  and  required  in  a by-law.  I am  further  inclined 
to  the  opinion,  that  in  reference  to  the  first  count  they  would 
be  liable — if  private  individuals,  doing  of  their  own  accord 
what  the  defendants  did,  would  be  liable,  alth  ough  it  was  a 
benefit  to  the  road,  as  a public  easement,  and  would  not  be 
indictable  as  a common  nuisance,  either  as  against  the  de- 
fendants or  private  volunteers.  If  the  work  was  done  under 
a by-law,  based  upon  the  survey  and  report  of  a scientific  and 
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competent  surveyor,  such  by-law,  and  the  contract  under  it, 
prescribing  what  wa»  to  be  done,  having  thus  used  due  care 
to  proceed  correctly,  and  with  as  little  injury  to  individuals 
as  might  be,  I am  at  present  disposed  to  think  the  case 
would  come  within  the  rule  laid  down  in  Sutton  v.  Clark 
(6  Taunt.  29)  and  that  class  of  cases,  and  that  the  defen- 
dants would  not  be  liable  for  defective  arrangements  in 
the  work  itself,,  nor  for  excesses  in  its  execution,  though 
injurious  in  their  effects  and  consequences  to  the  proper- 
ties of  adjacent  landowners.  Independently  of  all  this, 
I may  repeat  what  I observed  during  the  argument,  that  if 
the  defendants  are  within  the  statute  (14  & 15  Vie.  eh.  54), 
and  had  pleaded  the  general  issue  (per  statute),  they  would 
have  been  entitled  to  notice  of  action  ; and  the  action  (if 
otherwise  maintainable)  was  probably  outlawed ; wherefore, 
on  one  or  both  of  these  grounds,  they  would  have  been 
entitled  to  a verdict  under  the  general  issue  to  both  counts, 
if  not  generally  upon  all  the  issues.  But  the  general  issue 
is  not  so  pleaded  to  either  count,  nor  was  the  want  of  notice 
objected  to,  and  I cannot  find  authority  for  holding  the 
defendants  entitled  to  the  benefit  of  the  objection,  without 
pleading  the  general  issue  “ per  statute,”  or  especially  deny- 
ing notice  of  action,  &c.,  although  it  has  been  held  other- 
wise, when  the  objection  arises,  on  the  facts  proved  in  support 
of  the  plaintiffs  ease,  and  is  not  quite  clear — See  Marsh  v. 
Boulton  (4  U.  C.  B.  354),  The  14  & 15  Vic.  ch.  54,  sec.  5, 
seems  to  contemplate  its  being  done  to  let  in  the  objection — 
Shearwood  v.  Eay  (5  A.  & E.  383),  Wedge  v.  Berkeley  (6  A. 
& E.  663),  Davey  v.  Warne  (14  M.  & W.  199),  Wagstaffe  v. 
Sharpe  (3  M.  & W.  521),  Richards  v.  Easto  (15  M.  & W. 
244),  Hilliard  v.  Webster  (6  M.  & G.  983),  Eastham  v. 
The  Blackburn  Railway  Company  (9  Ex.  R.  758),  Arnold 
v.  Hamel  (9  Ex.  R.  404),  Davies  v.  The  Mayor,  &c.,  of 
Swansea  (8  Ex.  R.  808,  Wadsworth,  375),  White  v.  Clark 
(10  U.  C.  Q.  B.  R.  490).  The  result  is  that  the  postea  be 
delivered  to  the  plaintiff*  as  to  the  second  count ; and  as  to 
the  first,  that  the  verdict  be  for  the  defendants  on  all  the 
issues. 

McLean.,  J., — This  cause  came  on  to  trial  before  me,  at 
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Peterborough,  in  the  spring  of  1854,  the  declaration  then  con- 
taining the  first  count  only  ; and  at  that  time,  on  hearing  the 
opening  of  the  plaintiffs  counsel,  I was  of  opinion  that  the 
action  could  not  be  sustained ; and  the  plaintiff,  on  my 
expressing  that  opinion,  accepted  a nonsuit.  The  court  set 
aside  that  nonsuit  and  granted  a new  trial.  1 dissented 
from  the  judgment  of  the  court  on  that  occasion  and  gave  my 
reasons,  and  though  the  matters  involved  in  the  suit  have 
again  been  discussed  before  us,  I have  not  been  able  to  come 
to  any  other  conclusion  than  that  which  I first  adopted. 
Since  the  new  trial  was  ordered  the  plaintiff*  has  added  a 
count  to  his  declaration,  alleging  that  before  and  at  the  time 
of  the  committing  of  the  last  mentioned  grievances  the 
defendants  were  engaged  in  raising  Hunter-street,  opposite  to 
his  house  and  shop,  several  feet  higher  than  the  same  had 
previously  been,  and  thereupon  that  it  became  their  duty 
in  raising  the  said  street  to  make  a drain  or  culvert  to  carry 
off  the  water  from  the  plaintiff’s  premises,  which  would  other- 
wise flow  from  the  street.  In  both  counts  the  raising  of  the 
street  is  treated  as  a icrongful  act  on  the  part  of  the 
defendants ; and  yet  in  the  second  count  it  is  alleged  to  have 
been  the  duty  of  the  defendants,  as  a corporation,  while  doing 
such  wrongful  act , to  do  something  else,  in  order  that  the 
water  may  not  come  on  to  plaintiff’s  premises.  Now  if  the 
defendant’s  act  of  raising  the  street  was  wrongful,  no  duty 
would  result  from  it,  and  the  second  count  cannot  lie  sustained. 
If  rightful,  then  the  first  count  is  not  sustainable. 

I am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
on  either  count.  On  the  face  of  the  declaration  the  plaintiff 
is  proceeding  for  an  act,  as  unlawful  and  wrongful,  which  the 
defendants  have  express  authority  by  act  of  parliament  to  do. 
He  does  not  complain  of  the  mode  of  doing  the  act,  but  of 
the  act  itself  as  illegal ; and  the  plea  sets  forth  fully  the 
authority  of  the  defendants  for  doing  that  act ; the  finding  of 
the  jury  virtually  establishes  that  the  defendants  were  not 
acting  in  discharge  of  their  duty  under  the  statute,  in  causing 
the  street  to  be  raised.  The  plaintiff  admits,  by  bringing 
this  action  against  them  in  their  corporate  character,  that  in 
doing  what  they  did  they  were  acting  in  that  capacity, 
u v.,  u.  c.  c.  v. 
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The  making  of  sewers  is  a power  conferred  on  the  several 
municipalities  ; but  it  must  be  left  to  them  to  judge  of  the 
necessity  for  such  sewers,  and  to  decide  upon  the  time  and 
manner  of  making  them,  and  the  expense  to  be  incurred  for 
that  purpose.  The  plaintiff  sues  in  this  case,  because  the 
defendants  did  not,  when  doing  a wrongful  act  follow  it  up 
by  doing  another  act  within  the  scope  of  their  authority,  at 
such  time  as  he  considers  they  ought  to  have  done  it.  Now 
the  defendants  were  the  persons  to  decide  as  to  such  time  ; 
they  might  not  have  estimated  for  the  expense  of  sewers,  and 
may  not  have  had  the  means  at  their  disposal  at  that 
particular  time  to  construct  the  sewer  which  the  plaintiff 
alleges  it  was  their  duty  to  make  ; — whether  they  had  or  not, 
they  are  not,  as  it  appears  to  me  from  the  grounds  alleged  in 
the  declaration,  liable  to  the  payment  of  damages  in  this 
action  at  the  suit  of  the  plaintiff.  I think,  therefore,  the 
verdict  should  be  set  aside  and  a nonsuit  entered. 

Richards,  J. — According  to  the  finding  of  the  jury,  the 
judgment  of  the  court,  as  to  the  first  count,  should  be  in 
favor  of  the  defendants. 

As  to  the  second  count,  whether  the  municipality  has  or 
has  not  the  power  to  grade  or  level  the  streets  of  the  town 
without  a by-law  being  first  passed  for  that  purpose,  it  seems 
to  me  the  plaintiff*  is  entitled  to  recover.  The  effect  of  that 
count  is  to  charge  the  defendants  with  doing  the  act  com- 
plained of  negligently  and  improperly.  The  jury  having 
found  for  the  plaintiff,  I think  the  verdict  must  stand.  The 
case  of  Farrell  v.  The  Town  Council  of  London  (12  U.C.Q.B.R. 
843)  seems  to  me  to  be  in  accordance  with  English  decisions 
and  to  settle  the  question  involved  in  the  second  count  of  the 
declaration  in  this  cause. 

But  the  more  important  and  difficult  question  raised  on  the 
argument  is — can  municipal  corporations  in  Upper  Canada,  in 
the  absence  of  a by-law  authorizing  the  act  complained  of, 
be  sued  in  trespass  or  case  by  the  party  injured,  when  their 
servants,  by  their  order,  cause  the  injury  in  doing  certain 
work  that  the  corporation  under  the  Upper  Canada  municipal 
corporations  acts  are  empowered  to  make  a by-law  for  the 
performance  of  ? 


CROFT  V.  TOWN  COUNCIL  OF  PETERBOROUGH. 


155 


By  Provincial  statute  12  Vic.  ch.  81,  sec.  60,  it  is  provided 
"that  the  municipality  of  each  village  which  shall  be  or  remain 
incorporated  under  this  act,  shall,  moreover,  have  power  and 
authority  to  make  by-laws  for  each  or  any  of  the  following 
purposes,  that  is  to  say — Seventhly,  for  the  opening,  con- 
structing, making,  levelling,  pitching,  raising,  lowering, 
gravelling,  macadamizing,  planking, ^paving,  flagging,  repair- 
ing, planting,  improving,  preserving,  and  maintaining  any 
new  or  existing  highway,  road,  street,  &c.,  within  the 
jurisdiction  of  the  corporation  of  such  village ; and  by  section 
80  the  town  council  of  any  town  shall  have  all  such  powers, 
duties  and  liabilities  within,  and  in  respect  of  such  town  as  the 
municipality  of  any  village  shall  have  in  respect  of  such 
village.  If  the  acts  complained  of  had  been  done  by  a 
private  individual,  and  were  not  authorised  by  the  corpora- 
tion, then  there  is  little  doubt,  I apprehend,  but  an  action 
would  lie  against  such  individual  for  the  damages  suffered  by 
the  plaintiff. 

It  is  therefore  necessary  to  consider  what  is  the  effect  of 
the  words  just  quoted; — do  they  give  the  corporation  power 
to  do  the  acts  pointed  out,  or  do  they  confer  on  the  corpora- 
tion the  authority  to  make  by-laws  to  authorize  those  acts  to 
be  done.  I think  the  latter  is  the  proper  interpretation  to 
give  to  the  words.  In  the  first  place,  it  is  their  literal  mean- 
ing; in  the  next,  it  harmonizes  with  the  general  principles  of 
law  with  regard  to  acts  to  be  done  by  such  corporations — viz., 
that  the  corporation  should  authorize  them  to  be  done  by  a 
by-law  of  the  governing  body. 

If  the  part  of  the  section  referred  to  were  only  directory,  it 
would  imply  that  the  municipality  had  the  inherent  right  to 
do  the  acts,  and  that  the  making  of  the  by-law  was  only  a 
means  of  declaring  the  will  of  the  governing  body  of  the  cor- 
poration as  to  how  the  act  shall  be  done.  The  general 
doctrine  is,  that  a municipal  corporation  created  by  act  of 
parliament  only  possesses  such  powers  as  are  conferred  either 
by  the  act  creating  it  or  some  other  act  of  the  legislature. 
As  the  power  conferred  by  the  statute  on  the  subject  of  making, 
maintaining,  draining,  Szc.  roads,  is  that  of  making  by-laws  for 
those  purposes,  it  seems  to  follow  that  it  can  only  be  properly 
conferred  or  used  by  or  through  a by-law. 
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Then  can  the  defendants  justify  the  act  if  the  same  were 
authorised  by  a resolution  of  the  council;  or,  in  other  words, 
is  a resolution  of  the  council  to  be  considered  a by-law,  for 
the  purposes  now  under  consideration  $ I think  not.  The 
198th  section  provides  that  all  by-laws  made  by  any  municipal 
corporation  under  the  authority  of  that  act  “shall  be  authen- 
ticated by  the  seal  of  the  corporation  and  by  the  signature  of 
the  head  thereof,  or  of  the  person  presiding  at  the  meeting  at 
which  the  same  shall  have  been  made  and  passed , and  also 
by  that  of  the  clerk  of  such,  corporation and  any  copy 
written  without  erasure  or  interlineation,  sealed  with  the  seal 
of  the  corporation,  and  certified  to  be  a true  copy  by  the 
clerk,  and  by  any  member  of  the  corporation  for  the  time 
being,  shall  be  deemed  authentic  and  received  as  evidence  in 
all  courts  in  the  province,  without  its  being  necessary  te 
prove  such  seal  or  signature,  unless  it  shall  be  specially  alleged 
that  the  same  was  forged. 

It  may  with  much  more  force  be  contended  that  the  former 
part  of  this  section  is  merely  directory,  and  that  a by-law 
would  be  valid  although  wanting  either  the  seal  of  the  corpo- 
ration, the  signature  of  the  clerk,  or  the  certificate  of  the 
head  of  the  corporation  or  the  person  presiding  at  the  meeting 
at  which  it  it  was  passed , and  the  mode  referred  to  is  only 
one  of  the  modes  of  authenticating  the  by-law,  which  might 
be  authenticated  in  some  other  manner.  I do  not  think  it 
would  be  safe  to  lay  that  down  as  a rule.  The  language  of 
the  clause  is  very  explicit  as  to  the  mode  of  authenticating 
the  by-law ; and  when  it  requires  the  signature  of  the  head  of 
the  corporation  or  the  signature  of  the  person  presiding  at 
the  meeting  at  which  the  same  ivas  passed , it  seems  to  imply 
that  authenticating  of  the  by-law  shall  take  place  at  or  about 
the  time  of  the  passing  thereof,  and  this  authenticating  is  some- 
thing different  from  merely  verifying  it,  so  that  it  may  be 
received  in  evidence  in  courts  of  justice,  the  mode  of  doing 
which  is  also  pointed  out  in  the  same  section.  I therefore 
come  to  the  conclusion,  that  in  order  to  justify  the  acts  com- 
plained of  in  the  declaration  in  this  cause,  even  if  all  such 
acts  can  be  justified,  it  is  necessary  that  they  should  have  been 
done  under  the  authority  of  a by-law  of  the  governing  body 
of  the  corporation,  such  by-law  being  distinct  from  a mere 
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order  or  resolution,  and  to  constitute  a by-law  it  must  be 
authenticated  in  the  manner  pointed  out  in  the  198th  section 
of  the  statute  before  quoted. 

If  the  act  complained  of  could  be  said  to  have  arisen  from 
the  proper  exercising  of  the  power  of  maintaining  and  keeping 
in  repair  the  highway,  as  the  corporation  are  authorized  and 
required  to  do  pursuant  to  the  statute  14  and  15  Vic.  ch.  54, 
then  of  course  they  would  not  be  liable  in  this  action,  as  the 
injury  would  have  arisen  from  the  performance  of  a duty 
cast  upon  them  by  the  legislature. 

Judgment  for  the  plaintiff  on  the  second  count,  and  for 
the  defendants  on  the  first  count. 


Me  Murray  et  al.  v.  Talbot. 

Promissory  note — Endorser. 

Defendant  having  endorsed  in  blank,  as  security  for  maker,  a promissory 
note,  payable  to  plaintiff,  but  not  negotiable — 

Held,  in  an  action  against  defendant,  a maker,  that  he  was  not  liable  as  a 
maker. 

Case  specially  reserved.  Assumpsit  by  plaintiffs  as  payees 
against  defendant  as  maker  of  a promissory  note  bearing  date 
the  11th  of  October,  1854,  made  by  defendant  to  plaintiffs, 
whereby  ninety  days  after  date,  for  value  received,  defendant 
promised  to  pay  plaintiffs,  at  their  office  in  Ingersoll,  (not 
saying  “ or  order ”)  the  sum  of  £85  15s. 

It  appeared  in  evidence  that  one  A.  D.  Cameron  was  the 
maker  of  a promissory  note  such  as  that  described  in  the  de- 
claration, for  value — thus : — 

“ St.  Mary’s,  10th  Oct.,  1854. 

“ £85  15s. 

“ Ninety  days  after  date,  for  value  received,  I promise  to 
pay  Messrs  Allen  & McMurray,  at  their  office  in  Ingersoll, 
the  sum  of  £85  16s. 

Signed,  “ A.  D.  Cameron.” 

Which  note  was  at  the  same  time  endorsed  in  blank  by  the 
defendant  (signed  Ralph  S.  Talbot)  as  a surety  for  the 
maker.  It  being  intended  that  defendant  should  be  bound 
as  party  to  such  note,  the  plaintiffs  contended  he  was  liable 
as  a maker,  and  a verdict  was  found  for  plaintiffs  subject  to 
that  point. 
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During  last  Easter  term,  Hagarty , Q.  C.,  obtained  a rule 
calling  on  plaintiffs  to  shew  cause  why  such  verdict  should 
not  be  set  aside  and  a non-suit  entered,  pursuant  to  leave 
reserved. 

Eccles  shewed  cause,  referring  to  Peto  v.  Reynolds,  26 
Eng.  Law  and  Eq.  Rep.  40  4. 

Hagarty , in  reply,  cited  Byles  on  Bills;  Wilcox  v.  Tinning 
& Hornby,  7 U.  C.  Q.  B.  R.  372  ; Gwinnell  v.  Herbert,  5 A. 
& E.  430. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  cases  in  our  own  courts  do  not  go  to  support  this 
action,  but  none  of  them  are  identical. 

Thew  v.  Adams  (Hilary  Term,  3 Yic.)  was  a promissory 
note  made  by  Hearney  payable  to  Thew  or  order,  and  endors- 
ed by  the  defendant  with  the  intention  of  becoming  a surety 
to  him  ; and  it  was  held  that  the  action  did  not  lie  against 
him  either  as  endorser  or  maker  in  a declaration  upon  the 
common  counts,  to  which  the  copy  of  the  note  was  annexed, 
under  the  Provincial  statute  5 W.  IY.  ch.  1,  sec.  4,  since 
repealed  by  the  3 Yic.  ch.  8;  Jones  v.  Ashcroft  (Trinity 
Term,  4.  & 5 Yic.,  2 Cameron’s  Miscel.  Cases,  ch.  107),  was 
also  the  case  of  a negotiable  note,  but  the  form  of  declara- 
tion is  not  stated  in  the  report. 

The  ease  of  Gwinnell  v.  Herbert  (5  A.  & E.  436)  supports 
the  decision  of  the  court  of  Queen’s  Bench  of  Upper  Canada 
in  the  two  last-mentioned  cases. 

West  v.  Bown  (3  U.  C.  Q.  B.  R.  290)  was  apparently  a ne- 
gotiable promissory  note,  in  which  the  defendant  was  sued 
by  the  payee  as  endorser,  and  on  demurrer  judgment  was 
given  for  the  defendant.  In  this  case  I said  I could  not  find 
whether  Thew  v.  Adams  decided  that  a party  endorsing  his 
name  on  the  back  of  a promissory  note,  or  if  so  not  endorsed 
by  the  payee,  could  be  made  responsible  to  the  payee  as  a 
maker  or  endorser  or  guarantor. 

In  Yandusen  v.  Yandusen  (7  U.  C.  Q.  B.  R.  175)  the  note 
was  payable  to  plaintiff  or  bearer,  and  had  been  endorsed  by 
the  defendant  in  blank  before  its  delivery  to  plaintiff  by  the 
maker;  defendant  was  declared  against  as  having,  as  bearer, 
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endorsed  to  the  plaintiff,  and  the  action  was  sustained,- — 
Wilcox  et  al.  v.  Tinning  k Hornby  (7  U.  C.  Q.  B.  R.  372),  the 
note  was  made  by  Hornby  to  plaintiff  or  order,  and  endorsed 
by  Tinning  in  blank,  who  was  sued  as  a joint  maker  and  the 
action  held  not  to  lie.  It  was  like  the  case  of  Thew  v.  Adams. 

But  recent  cases  in  England  shew  that  although  such  an 
endorser  of  a negotiable  note  cannot  be  sued  as  maker,  still 
he  may  be  made  liable  as  an  endorser  to  the  payee  ; — Bur- 
mester  v.  Hogarth  (11  M.  & W.  97),  Smith  v.  Marsack  (6  C. 
B.  486),  Morris  v.  Walker  (15  Q.  B.  589),  conflict  with  Thew 
v.  Adams  and  some  others  in  our  own  courts  ; and  these  cases 
shew  the  desire  of  the  three  courts  in  England  that  the  in- 
tention of  the  parties  should  not  be  frustrated,  nor  the  in- 
tended surety  be  exonerated,  if  it  can  be  avoided.  The  other 
cases,  though  not  expressly  in  point,  favor  the  present  action. 
— Russell  v.  Langstaff*  (2  Doug  514).  Plimiey  v.  Westley  (2 
Bing.  N.  S.  249)  was  the  case  of  a promissory  note  not  nego- 
tiable, but  endorsed  to  the  payees  and  delivered  to  others, 
from  whom  defendant  received  it  for  value,  and  who  deli- 
vered to  plaintiff  for  value. 

The  plaintiff*  sued  defendant  on  the  note  apparently  as  an 
endorser,  and  on  the  common  counts,  and  the  court  held  he 
was  liable  on  the  original  consideration  and  was  not  entitled 
to  notice  of  non-payment,  and  therefore  not  discharged,  &c\, 
Tindal , C.  J.,  however,  said:  “Had  there  been  a second 
stamp,  the  defendant’s  endorsement  might  have  operated  as 
the  making  of  a new  note ; but  as  it  was  a promissory  note 
at  first  the  stamp  then  affixed  was  exhausted,  and  the  second 
transfer  was  a nullity  for  want  of  a second  stamp.”  Here 
the  defendant  was  not  a party  to  the  original  transaction ; 
nor  did  he  endorse  in  respect  of  the  same  consideration  for 
which  the  maker  made  the  note  ; had  it  been  all  one  transac- 
tion, one  stamp  might  have  sufficed.  The  case,  at  all  events, 
suggests  that  a person  endorsing  a non -negotiable  note  may 
be  liable  as  a maker.  , 

In  Gwinnell  v.  Herbert  (5  A.  k E.  436),  the  note  was 
payable  to  G.  or  to  order,  and  the  defendant  endorsed  it  in 
blank,  and  being  sued  by  the  payee  as  a maker,  the  Court  of 
Queen’s  Bench  held  the  action  did  not  lie.  It  was  in  aimi- 
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ment  distinguished  from  Plimley  v.  Westley; — and  Patteson , 
J.  adverting  to  the  difference,  said:  “The  point  in  Plimley 
v.  Westley  was  that  the  note  not  being  on  the  face  of  it  ne- 
gotiable the  persons  whose  names  appeared  on  the  back  were 
not  endorsers,  and  might  have  been  treated  as  makers  if  the 
instrument  had  been  properly  stamped,  but  that  here  the  in- 
strument was  negotiable,  so  that  the  point  discussed  in 
Plimley  y.  Westley  does  arise. 

If  a negotiable  note,  endorsed  by  a stranger,  it  may  be  said, 
as  the  cases  already  cited  shew,  that  the  intention  to  endorse 
and  to  become  liable  only  as  an  endorser  can  be  fulfilled  by  a 
special  mode  of  declaring,  or  by  a replication,  stating  the 
special  matter  which  entitles  the  payee  to  endorse  above  the 
other  without  consideration,  and  yet  hold  him  liable  as  his 
endorser  for  value. 

In  such  cases  the  intention  is  not  frustrated,  but  effect 
given  to  it ; while  in  a case  like  the  present  the  defendant 
could  not  become  a party  or  be  made  liable  as  an  endorser  to 
the  plaintiff,  and  yet  he  did  intend  to  become  a party  to  the 
note  and  to  be  liable  in  some  form.  It  may  be  said  his  ob- 
vious intention  was  only  to  become  liable  secondarily  as  an 
endorser  or  collaterally  as  a surety  guaranteeing  the  note,  as 
iiis  act  evinced.  But  it  may  be  answered  that  he  could  not 
in  law  become  so  liable,  wherefore  the  ■ question  is,  which 
intention  shall  prevail — the  primary  or  paramount  intention 
to  become  a party  to  the  note  and  liable  to  the  payee  therein, 
or  the  subordinate  or  secondary  intention  only  to  become 
so  liable  collaterally  as  an  endorser,  and  not  directly  and 
consequently  as  a maker. — Peto  v.  Reynolds  (9  Ex.  R.  410). 

If  the  note  had  been  drawn  payable  to  order,  the  late  cases 
shew  that  the  defendant  might  have  been  made  liable  to  the 
plaintiff  as  an  endorser  to  him  for  value,  after  the  plaintiff 
had  endorsed  to  the  defendant  without  value.  But  the  note 
is  not  negotiable  on  the  face  of  it.  The  predominant  intention, 
however,  was  that  the  defendant  should  become  surety  to  the 
plaintiffs  for  the  due  payment  of  the  note  as  an  endorser,  if 
by  law  he  might;  but,  at  all  events,  as  a party  to  the  instru- 
ment, if  by  law  he  could.  The  object  of  his  name  was  not  to 
transfer  the  note  from  himself  to  the  plaintiff  as  an  act  of 
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endorsement  in  the  ordinary  course,  either  as  a transaction  of 
business  or  for  his  accommodation ; but  it  was  to  become 
security  to  the  plaintiffs  for  Cameron,  the  principal  maker 
of  the  note.  Treated  as  a joint  and  several  maker,  he  might 
become  such  surety,  and  could  become  such,  as  a party  to  this 
note,  in  no  other  way ; and  as  such  maker  he  would  retain  all 
the  rights  of  a surety  to  enforce  contribution  against  his 
principal,  Cameron,  in  full ; so  that  his  recourse  against 
Cameron  would  not  be  abridged,  though  in  a form  different 
from  that  of  an  endorser.  But  he  would,  in  that  event,  become 
directly  and  not  collaterally  liable, as  he  expected  to  have  been. 

Deeds  are  so  construed  as  to  operate  according  to  the  in- 
tention of  the  parties,  if  by  law  they  may ; and  if  they  can- 
not in  one  form,  they  should  operate  in  that  which  by  law 
will  effectuate  the  intention, — Broom’s  Maxims  238-9 ; 
and  the  courts  should  construe  it  so  that  it  may  be  made  to 
operate  rather  than  be  inefficient  and  fail  in  effect, — ib.  241. 

I am  therefore  much  disposed  to  think  the  defendant 
might  be  held  liable  as  a maker.  My  learned  brothers,  how- 
ever, are  not  disposed  to  take  this  view  of  the  case;  and  with- 
out authority  more  express  than  any  I have  been  able  to  find, 
I do  not  feel  justified  in  expressing  a dissentient  opinion, 
supported  as  my  learned  brothers  are  by  such  weighty  au- 
thorities, both  in  England  and  in  our  own  courts.  The  inten- 
tion, in  fact,  was  to  become  liable  as  an  endorser ; and  to 
hold  the  defendant  liable  as  a joint  maker  would  not  be  con- 
sistent with  that  intent. 

The  rule  will,  therefore,  be  absolute  to  enter  a non-suit. 

McLean,  J.,  and  Richards,  J.,  concurred. 


McWhinney  v.  McQuaid. 

Plaintiff  sued  on  a bond.  At  the  trial  of  the  case  the  witness  to  the  bond 
was  not  forthcoming,  but  notice  to  appear  had  been  served  on  the  defend- 
dant,  under  the  statute  16  Vic.  ch.  19;  he  not  appearing  the  learned 
judge  who  tried  the  case  declined  taking  it  pro  confesso  against  him, 
Held,  that  the  whole  case  might  haw  been  taken  pro  con/esso,  and  a verdict 
entered  for  the  plaintiff. 

This  is  a rule  to  set  aside  the  non-suit  in  an  action  on  a 
replevin  bond,  denied  by  the  plea  of  non  est  factum. 

x v.,  u.  c.  c.  p. 
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At  the  trial  the  subscribing  witness  to  the  bond  was  not 
forthcoming,  and  the  plaintiff  could  not  prove  it  by  him  ; but 
notice  had  been  duly  served  by  the  plaintiff’s  attorney  for  the 
defendant  to  appear,  under  the  statute  10  Vic.  ch.  19,  sec.  2, 
and  he  not  appearing,  the  learned  judge  (Burns,  J.,)  who 
tried  the  cause,  was  pressed  to  rule  that  it  should  be  taken 
pro  confesso.  This,  however,  he  declined. 

Relief  is  now  asked  on  the  grounds — First,  That  it  ought 
to  have  been  taken  pro  confesso.  Second,  Upon  affidavits  of 
the  absence  of  the  witness,  though  subpoenaed. 

The  defendant  filed  affidavits  in  opposition. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Whyman  v.  Garth  (8  Ex.  R.  803)  was  cited  by 
plaintiff’s  counsel  as  against  the  application  on  the  first 
ground.  It  is  not,  however,  quite  in  point.  There  the  de- 
fendant was  called  as  a witness  to  prove  the  deed,  and  there 
being  a subscribing  witness.  See  Robertson  v.Ross  (2  U.  C. 
C.  P.  R.  193.) 

Here  he  does  not  appear  at  all,  and  our  act  says  such  non- 
attendance  shall  be  taken  as  an  admission  pro  confesso  against 
him,  (unless  otherwise  ordered  by  the  judge),  and  a general 
finding  or  judgment  may  be  had  against  such  party  thereon. 
It  may  be  said  if  defendant  had  appeared  he  could  not  have 
been  examined  as  to  the  fact.  It  may  be  answered,  that  if  he 
had  appeared  and  voluntarily  admitted  the  bond  to  be  his 
at  the  trial,  no  final  proof  would  be  required.  And  here  he 
in  effect,  by  not  appearing,  makes  default,  and  admits  the 
bond. 

Strictly,  I think  the  whole  case  might  have  been  taken 
pro  confesso , and  a verdict  rendered  for  the  plaintiff. 

McLean,  J.,  and  Richards,  J.,  concurred. 
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Deady  v.  Goodenough. 

Liability  of  broker — Warehouse  receipts  for  flour — New  trial. 

Declaration  in  case.  First  count  states,  that  the  plaintiff  was  a milfer,  and 
the  defendant  a broker  ; that  the  plaintiff  had  1000  barrels  of  flour  in  store 
at  Port  Credit,  and  retained  defendant  as  broker  to  sell  and  deliver  for 
him  the  1000  barrels  of  flour,  according  to  the  contracts  of  sale  to  such 
persons  as  should  purchase,  for  commission  and  reward  to  the  defeudant 
in  that  behalf,  which  retainer  he  accepted  ; and  afterwards,  and  in  pur- 
suance thereof,  made  a contract  between  the  plaintiff  and  A.  B.  & Sons, 
whereby  the  plaintiff  sold  to  them,  and  they  purchased  from  the  plaintiff 
the  said  flour  at  the  price  of,  &c.,  to  be  delivered  to  the  said  A.  B.  & Sons, 
and  to  be  paid  for  one-half  in  cash,  and  the  balance  with  interest  thereon 
by  their  note  at  sixty  days  ; that  after  said  contract,  the  plaintiff,  in  pur- 
suance thereof,  delivered  to  the  defendant  the  said  1000  barrels  of  flour 
to  be  delivered  by  the  defendant  to  the  said  A.  B.  & Sons  on  payment  of 
the  amount  of  the  purchase  money  thereof  by  them  to  the  defendant  in 
manner  before  stated,  and  the  defendant  took  upon  himself  the  delivery 
according  to  contract  ; and  thereupon  it  became  and  was  the  defendant’s 
duty  to  use  all  reasonable  care  and  diligence  that  the  flour  should  not  be 
delivered  to  the  said  A.  B.  & Sons  without  the  price  thereof  being  paid 
to  the  defendant  according  to  the  terms  of  the  contract.  Yet  the  defend - 
dant,  not  regarding  &c.,  did  not  use  reasonable  care  and  diligence  that 
the  said  flour  should  not  be  delivered,  &c.,  without  the  price  being  paid, 
but  neglected  and  refused  to  do  so,  and  so  negligently  and  carelessly  be- 
haved in  the  premises  that  thereby  the  said  flour  was  delivered  to  the 
said  A.  B.  & Sons  without  the  price  being  paid  to  the  defendant  by  them 
or  any  other  person,  according  to  the  terms  of  the  contract,  by  reason 
whereof  and  of  the  said  A.  B.  & Sons  having  become  insolvent  and  unable 
to  pay  therefor,  the  plaintiff  has  lost  and  been  deprived  thereof,  and  of  the 
price  thereof. 

Second  count. — That  the  plaintiff,  having  in  store  at,  &c.,  1000  barrels  of 
flour,  retained  the  defendant  (not  charging  him  as  a broker)  to  sell  and 
deliver,  &c.,  as  in  the  first  count,  and  setting  out  a sale  thereof  as  in  the 
first  count,  and  alleging  that  it  became  the  defendant’s  duty  to  use  reason- 
able diligence  and  care  that  the  purchaser  was  solvent,  and  that  the  de- 
fendant did  not  use  diligence  and  care  that  the  purchaser  was  solvent,  but 
delivered  the  flour  to  A.  B.  & Sons,  who  were  insolvent,  whereby  the 
plaintiff  lost,  &c. 

Third  count  states  that  the  defendant  was  a commission  agent,  and  that  the 
plaintiff  delivered  to  him  goods  of  large  value,  to  wit,  of  the  value  of  £2000, 
to  be  by  him  sold  for  the  plaintiff  for  commission  and  reward,  alleging  his 
duty  to  use  due  care  ; and  yet  the  defendant,  not  regarding,  &c.,  sold  said 
goods  to  the  said  A.  B.  & Sons,  and  delivered  the  same  to  them,  and  that 
by  reason  of  the  said  A.  B.  & Sons  being  insolvent  and  unable  to  pay  for 
the  said  goods,  the  plaintiff  lost  the  same  and  the  price  thereof. 

Fourth  count — Trover. 

Held,  after  verdict  for  the  plaintiff,  that  when  to  the  ordinary  duties  of  a 
broker  in  a transaction,  some  special  employment  and  undertaking  is  su- 
per-added by  express  contract,  as  laid  in  the  declaration,  the  duty  that 
arose  resulted  from  such  express  contract,  and  not  simply  from  the  de- 
fendant’s character  of  broker. 

Held  also,  that  the  delivery  of  warehouse  receipts  for  flour,  and  the  delivery 
orders  therefor  is  not  a constructive  delivery  of  possesion  of  the  flour. 

Semble,  that  when  the  merits  have  been  tried  and  decided  upon  by  a jury 
under  imformal  pleadings,  and  the  party  is  entitled  to  sustain  his  verdict 
on  the  amendment  of  such  informal  pleadings,  the  court  will  decline  grant- 
ing anew  trial. 

W ri t issued  F ebruary  27th,  1 8 5 5.  Declaration  1 0th  April . 
First  countstates  that  the  plaintiff  was  a miller,  &c.,  andthe 
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defendant  carried  on  the  busines  of  a broker  in  Toronto  ; that 
to  wit,  on  the  2nd  of  December,  1854,  the  plaintiff  was  pos- 
sessed of,  and  had  in  store  at  Port  Credit,  to  wit,  1000  bar- 
rels of  Hour,  and  had  then  retained  and  employed  the  de- 
fendant as  such  broker  to  sell  for  him,  the  plaintiff,  the  said 
1000  barrels  of  hour,  and  to  deliver  the  same  according  to 
the  terms  of  the  contract  or  contracts  of  sale  to  such  persons 
as  should  become  the  purchaser  or  purchasers  thereof  for 
certain  commission  and  reward  to  the  defendant  in  that  be- 
half, which  retainer  the  defendant  accepted  ; and  afterwards, 
in  pursuance  thereof,  made  a contract  between  the  plaintiff 
and  certain  persons  trading  under  the  firm  of  Joseph  Helli- 
well  &j  Sons,  whereby  the  plaintiff  sold  to  them,  and  they 
purchased  from  the  plaintiff  the  said  flour,  at  the  price  of  forty 
shillings  per  barrel,  to  be  delivered  to  the  said  Helliwell  & 
Sons,  and  the  amount  of  the  purchase  money  to  be  paid  at 
the  rate  aforesaid  on  delivery,  one  half  in  cash  and  the 
balance  with  interest  thereon,  by  their  note -at  sixty  days  ; 
that  after  said  contract,  the  plaintiff'  in  pursuance  thereof, 
delivered  to  the  defendant  the  said  1000  barrels  of  flour,  so 
sold  and  contracted  to  be  delivered  to  the  said  Helliwell  & 
Sons,  to  be  delivered  by  the  defendant  to  them  upon  payment 
of  the  amount  of  purchase  money  thereof  by  them  to  the 
defendant,  in  manner  before  stated  ; and  the  defendant  then 
took  upon  himself  the  delivery  of  the  said  1000  barrels  of 
flour,  according  to  the  terms  of  the  said  contract,  and  it  be- 
came and  was  his  duty  to  use  all  reasonable  care  and  dili- 
gence that  the  said  should  not  be  delivered  to  the  said  Helli- 
well &o  Sons  without  the  price  thereof  being  paid  to  the 
defendant,  according  to  the  terms- of  the  said  contract ; yet 
the  defendant,  not  regarding,  &c.,  but  intending,  &c.,  did  not 
nor  would  use  reasonable  care  and  diligence  that  the  said 
1000  barrels  of  flour  should  not  be  so  delivered  to  the  said 
Helliwell  & Sons  without  the  price  thereof  being  paid  to  the 
defendant,  &c.,  but  neglected  and  refused  so  to  do,  and  so 
negligently  and  carelessly  behaved  in  the  premises,  that 
thereby  the  said  flour  afterwards,  to  wit,  on,  <kc.,  was  delivered 
to  the  said  Helliwell  & Sons  without  the  price  thereof  being 
paid  by  them  or  any  other  person  to  the  defendant,  according 
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to  the  terms  of  the  said  contract;  by  reason  whereof,  and 
the  said  Helliwell  & Sons  having  become  insolvent  and  un- 
able to  pay  therefor,  the  plaintiff  has  lost  and  been  deprived 
thereof,  and  of  the  price  thereof. 

Second  count  alleges  that  the  plaintiff,  having  in  store  at 
Port  Credit  1000  barrels  of  flour,  and  that  he  retained  the 
defendant,  &c.  (not  charging  as  a broker)  to  sell  and  deliver 
the  same  on  the  plaintiff’s  behalf,  &c.,  as  in  the  last  count ; 
then  the  plaintiff  alleges  delivery  of  the  said  flour  in  store  at 
Port  Credit  to  the  defendant  for  the  purpose  aforesaid,  where- 
upon it  became  his  duty  to  use  reasonable  care  and  diligence 
that  the  purchasers  thereof  were  solvent  and  able  to  pay  for 
the  same  according  to  the  terms  of  the  contract  of  sale  ; and 
thereupon  afterwards,  to  wit,  on,  &c.,  alleging  a sale  by  the 
defendant  to  Helliwell  & Sons  on  the  same  terms  as  in  tl,ie 
first  count,  yet  the  defendant  did  not  use  diligence  and  care, 
&c.,  that  the  purchasers  were  solvent  and  able  to  pay,  &c., 
but  so  carelessly,  &e.,  that  by  reason  thereof  the  defendant 
delivered  the  said  flour  to  the  said  Helliwell  *&  Sons,  who 
were  insolvent,  «fec.,  whereby  the  plaintiff  lost  the  said  flour 
and  the  price  thereof. 

Third  count  states  that  the  defendant  was  a commission 
agent,  and  that  the  plaintiff  delivered  to  him  goods  not  enu- 
merated, of  great  value,  to  wit,  of  the  value  of  £2000,  to 
be  by  him  sold  for  the  plaintiff  for  commission  and  reward, 
&c.,  then  alleges  his  duty  to  use  due  care,  &c.;  yet  the  defend- 
ant, not  regarding,  &c.,  sold  the  said  goods  to  the  said  Helli- 
well & Sons,  and  delivered  the  same  to  them,  and  that  by 
reason  of  the  said  Helliwell  & Sons  being  insolvent  and  unable 
to  pay  for  the  said  goods  the  plaintiff  lost  the  same  and  the 
price  thereof. 

F ourth  count — T rover. 

Pleas — 19th  April,  1855.  First : Not  guilty. 

Second  to  first  count : That  the  plaintiff  did  not  retain  or 
employ  defendant  as  such  broker  as  alleged,  to  sell  or  deliver 
the  said  flour  to  the  purchaser  or  purchasers  thereof  (follow- 
ing the  language  of  the  declaration),  nor  did  the  defendant 
accept  such  retainer  or  employment  for  consideration  or 
reward  to  him,  in  manner  or  form  alleged  : to  the  country. 

Third  to  first  count:  That  the  defendant  did  not  sell  or  dispose 
of  the  said  flour  or  any  part  modo  et  forma,  &c.:  to  the  country. 
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Fourth  : That  the  plaintiff  did  not  deliver  to  the  defend- 
ant, nor  did  the  defendant  take  upon  himself  the  delivery 
■of  the  said  flour  modo  et  forma , &c. : to  the  country. 

Third  to  second  count — traverses  the  alleged  retainer  or 
employment  modo  et  forma . 

Sixth  to  second  count— -denies  the  sale  of  the  flour  as 
.alleged,  &c. 

Seventh  to  second  count — denies  that  the  plaintiff  deliv- 
ered, or  that  the  defendant  took  upon  himself  the  delivery 
of  the  said  flour  as  alleged,  &c. 

Eighth  to  third  count — denies  the  retainer,  &c.,  as  alleged. 

Ninth  to  third  count — lenies  delivery  or  receipt  of  the 
goods  as  alleged,  &c. 

Tenth  to  third  count — denies  the  sale  of  the  goods  as 
alleged,  &c. 

Eleventh  to  fourth  count — Plaintiff  not  possessed,  &c. 

The  plaintiff  adds  similiters,  joining  issue  on  all  the  pleas. 

It  appeared  in  evidence  that  the  plaintiff  held  a warehouse 
receipt  as  follows  : — 

“Transfer  warehouse  receipt,  500  barrels. 

“ Credit  Harbor,  1st  December,  1854. 

*‘No.  561. 

“ Received  from  William  Deady,  Esq.,  as  per  warehouse 
receipts,  granted  to  himself,  500  barrels  of  flour,  for  storage, 
marked  ‘Alpha  Mills,  Superfine/  in  apparent  good  order, 
now  deposited  in  our  warehouse,  and  subject  to  order  ; any 
accident  by  fire  at  risk  of  the  owner. 

Signed,  “ Henry  W.  Bostwijk,  for  C.  H.  Co.” 

That  on  the  2nd  of  December,  1854,  the  plaintiff,  who 
resides  on  the  River  Credit,  several  miles  from  Port  Credit, 
was  in  the  City  of  Toronto,  and  that  on  the  same  day  a 
contract  for  the  sale  of  1000  barrels  of  flour  from  him  to 
Joseph  Helliwell  & Sons,  who  dealt  largely  in  flour  in  To- 
ronto, was  entered  into.  That  the  defendant,  a flour  broker  in 
the  said  city,  was  instructed  by  the  plaintiff  to  make  sale 
thereof  ; and  that  the  Helliwells  wishing  to  purchase,  the  de- 
fendant introduced  one  of  the  firm  of  the  plaintiff  at  his,  the 
defendant’s  office,  where  the  terms  were  arranged  between  the 
immediate  principals,  and  in  pursuance  thereof  the  defendant 
made  out  and  delivered  to  the  plaintiff  a note  as  follows  : — 
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“ No.  925.  “ Toronto,  December  2nd,  1854. 

“ Mr.  Deady ; I have  this  day  sold  for  your  account  to  J. 
Helliwell  & Sons  1000  barrels,  Alpha  Mills’  flour,  at  forty 
shillings  guaranteed  inspection  No.  1,  superfine.  Terms,  one 
half  cash  ; balance,  note  sixty  days  ; interest  added. 

“ Your  obedient  servant, 

“R.  A.  Goodenough,  Broker. 
“$8000  ; £2000.  B.  account  one-half,  £10.” 

That  the  plaintiff  signed  a delivery  order,  drawn  in  the 
handwriting  of  the  defendant,  as  follows  : — 

“ Henry  B.  Bostwick,  Esq.,  Agent  for  Credit  Harbor  Co. 

“ Toronto,  2nd  December,  1854 
“Deliver  to  the  order  of  Jos.  Helliwell  &-Sons,  500  bar- 
rels, my  flour,  charging  shipper  storage,  &c.” 

Whether  this  order  was  made  out  and  signed  at  the  time 
of  the  sale,  or  whether  it  and  the  warehouse  receipts  were 
delivered  to  the  vendees,  Helliwell  & Sons,  or  left  with  the 
defendant  to  abide  the  completion  of  the  contract  by  pay- 
ment on  their  parts,  or  retained  by  the  plaintiff,  was  not 
distinctly  proved.  The  plaintiff  contended  both  papers- 
were  left  with  the  defendant  to  be  by  him  delivered  to  Hel- 
liwell & Sons,  only  upon  their  making  the  payments  accord- 
ing to  the  contract,  while  the  defendant  contended  the 
plaintiff'  delivered  them  to  the  vendees,  and  that  he  had  not 
made  himself  responsible  to  see  that  the  payments  were  made 
before  he  parted  with  them.  However  that  may  have  been, 
it  was  in  evidence  that  at  that  time  Gooderham,  Howland  & 
Co.  held  a promissory  note  of  the  plaintiff ’s  for  four  or  five 
hundred  pounds,  coming  due  on  the  12th  of  December,  1854 ; 
and  that  of  the  £1000  to  be  paid  in  cash  for  the  flour,  Helli- 
well & Sons  were  to  pay  the  amount  of  this  note  to  Gooder- 
ham & Co. ; also,  that  at  this  time  Helliwell  Sons  were  in 
good  credit.  It  appeared  that  of  the  two  flour  vouchers  one 
(the  warehouse  receipt)  was  delivered  by  Helliwell  & Sons 
to  Mr.  Brown,  a commission  agent  in  Toronto,  on  the  5th, 
and  the  other  (the  delivery  order)  on  the  7th  of  December, 
the  warehouse  receipt  being  at  the  time  endorsed  by  the 
plaintiff  in  blank,  and  the  delivery  order  endorsed  by  Helli- 
well & Sons  in  blank,  and  both  afterwards  filled  up  by  Brown 
in  his  own  favour,  and  underneath  such  endorsements  was 
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written  his  own  order  for  the  shipment  of  the  hour  on  board 
the  propeller  ‘ St.  Nicholas/  &c.,  on  the  28th  of  December, 
though  not  so  dated,  and  the  Hour  was  shipped  accordingly 
on  the  29th  of  December.  It  further  appeared  that  on  the 
12th  of  December,  1854,  the  defendant  sent  a telegraphic 
message  from  Toronto  to  the  plaintiff,  as  follows : — 

“ Money  goes  by  Duggan  in  the  morning,  without  fail. 
Six  hundred  to  Howland  & Co, 

“ R.  A.  Goodenough.” 

That  on  the  13th  of  December,  1854,  the  defendant  wrote 
a letter  addressed  to  the  plaintiff*  at  Streetsville,  as  follows: — 

“ Toronto,  13th  December,  1854. 

“ Mr.  William  Deady.  Dear  Sir, — I inclose  herewith 
£400  less  brokerage  on  the  1000  barrels,  half  £g9°0  and  note 
£1010  12s.  6d.  Mr.  Helliwell  tells  me  he  paid  £600  to 
Messrs.  G.  IT.  & Co.  Money  matters  continue  tight,  and 
everything  dull.  Yours  truly, 

Signed,  “ R.  A.  Goodenough.” 

This  letter  was  marked  “ money  ” and  post  marked  at 
Toronto,  the  13th  of  December;  45.  9 d.  postage.  It  contained 
a promissory  note  signed  Jos.  Helliwell  & Sons, dated  Toronto, 
13th  Dec.,  1854,  promising  to  pay  to  the  order  of  the  plaintiff*, 
sixty  days  after  date,  for  value  received,  at  the  agency  of 
the  City  Rank  of  Montreal  here  (Toronto),  £1010  12  s.  6J. 
currency.  It  turned  out  that  the  Helli  wells  did  not  pay 
Gooderham  & Co.  the  £600,  but  when  the  plaintiff  became 
apprised  of  that  fact  did  not  appear.  The  Helli  wells  failed 
in  a state  of  insolvency  in  January,  and  left  the  country. 
The  principal  or  active  partner  was  examined  as  a witness  on 
behalf  of  the  defendant  under  a commission  of  interrogatories 
executed  at  Oswego,  in  the  State  of  New  York,  on  the  15th 
of  May,  1855.  It  was  further  given  in  evidence  on  the 
plaintiff ’s  part  that  it  was  usual  in  the  flour  trade  to  endorse 
such  vouchers  as  the  warehouse  receipt  and  delivery  order  in 
blank,  and  for  the  buyer  to  fill  in  the  directions  to  deliver 
when  actual  delivery  was  required ; wherefore  such  papers 
passed  from  hand  to  hand  in  blank  until  filled  up  in  full. 
That  as  a general  rule  the  brokers  make  the  contract,  but  do 
not  deliver  the  goods  ; that  defendant  was  a produce  broker 
in  extensive  business  in  Toronto.  That  a broker’s  business 
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is  to  make  contracts ; and  delivery  or  payments  are  not  his 
province ; that  his  duty  as  a broker  ends  with  the  bought  and 
sold  notes:  that  Helliwell  & Sons  were  in  good  credit  on  the 
second  of  December,  1854,  but  their  failure  was  known  in 
Januar}^,  >855;  that  the  plaintiff ’s  first  enquiries  of  Gooderham 
& Co.  were  in  J anuary . Mr.  Howland,  of  the  firm  of  Gooderham 
& Co.,  being  called  as  a witness  for  the  plaintiff,  said  Thomas 
Helliwell,  one  of  the  firm  of  Helliwell  & Co.,  came  to  him  with 
reference  to  money  transactions  of  the  plaintiff’s,  seemingly  in 
December,  1854,  with  reference  to  the  plaintiff’s  note  due 
on  the  12th  of  December,  already  mentioned ; but  Mr.  Worts, 
another  member  of  the  firm  of  Gooderham  & Co.,  was  absent, 
and  nothing  seems  to  have  been  done;  he  stated  that  both  the 
plaintiff  and  Helliwell  had  accounts  with  them,  ie.  (G.  & Co.) 
and  that  he  (Howland)  trusted  the  Helliwells  till  near  the  end 
of  December;  he  would  have  delivered  goods  to  them  upon  a 
cash  sale,  without  receiving  the  money  for  four  or  five  days. 
On  cross-examination,  he  said  the  broker  being  intrusted 
with  warehouse  receipts  and  selling  for  half  cash,  and  yet 
parting  with  the  receipt,  without  .receiving  payment  in  cash, 
would  be  acting  as  a commission  agent.  Mr.  Magrath,  a 
practising  barrister  and  attorney  in  this  province,  was  also 
called  by  the  plaintiff,  and  stated  that  on  the  seventh  of  Feb- 
ruary the  plaintiff  came  to  him  about  the  1000  barrels  of  flour, 
and  that  on  the  tenth  he  saw  the  defendant  on  the  subject ;, 
the  Helliwells  having  failed  before  that,  and  the  amount  not 
paid  to  Gooderham  & Howland : he  related  the  conversation 
that  ensued  between  himself  and  the  defendant ; he  said  the 
defendant  at  first  asked  him  how  he  came  to  call  upon  him,  and 
was  told  that  he  came  from  the  plaintiff,  and  that  the  defend- 
ant was  cautious  in  his  subsequent  answers;  that  the  witness 
(Mr.  Magrath)  had  with  him  the  bought  and  sold  note,  the 
telegraph  message  and  the  letter : that  for  some  time  the 
defendant  only  said  it  was  all  right,  and  that  he  would  see 
the  plaintiff’  all  right,  and  no  necessity  for  any  one  to  inter- 
fere, as  he  would  see  him  all  right,  and  had  cautioned  him  to 
keep  quiet  and  say  nothing  about  it,  and  that  he  was  wrong 
in  telling  the  witness ; that  being  asked  what  he  meant  by 
seeing  him  all  right,  and  whether  he  alluded  to  the  whole 
Y ’ V.,  U.  C.  C.  P. 
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amount  or  to  the  balance  of  cash  £6 00,  he  (defendant)  said 
he  did  not  think  he  ought  to  tell  the  witness  anything  about 
it,  who  replied  he  could  do  as  he  liked;  that  the  defendant  then 
said  he  would  tell  him;  that  being  then  asked  how  he  came  to 
sell  to  persons  like  Helliwell  & Sons,  who  were  in  bad  standing 
and  reports  about  town  respecting  them,  he  said  “ the  little 
curse,”  meaning  Thomas  Helliwell,  had  promised  him  bills 
receivable  in  collateral  security,  but  had  not  given  them  to 
him,  but  that  he  had  a note  for  £1900  with  William  Helli- 
well’s  name  on  it,  which  was  perfectly  good ; that  being  asked 
how  he  came  to  have  that  note,  he  at  first  hesitated,  and 
being  again  asked  how  the  plaintiff  was  to  be  made  right,  to 
set  his  mind  at  rest,  or  how  much  out  of  this  £1900,  defendant 
said  “ something  like  the  figure  of  £400,  or  over  that ; that 
being  asked,  why  not  more,  he  said  he  must  first  pay  a 
miller  at  Churchville  (Ingram)  £500  ; that  being  asked  why 
he  did  not  pay  Duggan — an  equal  sufferer  with  the  plaintiff, 
^ho  had  nothing  to  shew  for  it — the  defendant  said,  on 
account  of  the  £600  which  was  to  be  paid  to  Gooderham, 
Howland  & Co.  and  was  not  paid  of  the  cash,  meaning 
of  the  £1000  cash ; that  the  defendant  said  his  reason  for 
preferring  the  plaintiff  to  Duggan  was  (as  witness  understood) 
that  of  the  £1000  in  cash  the  defendant  was  to  pay  Gooder- 
ham & Howland  £600,  and  that  in  reference  to  that  the  de- 
fendant so  spoke;  that  being  asked  when  the  £1900  note  would 
be  due,  he  declined  telling ; being  asked  where  he  would  get 
the  money,  he  would  not  tell,  but  said  over  and  over  again 
it  was  perfectly  good,  and  that  the  impression  on  the  witnesses’ 
mind  was,  that  the  defendant  got  the  note  of  Thomas  Helli- 
well and  was  to  pay  Ingram  £500  out  of  it,  and  dispose  of 
the  residue  as  he  pleased  ; that  witness  had  another  conver- 
sation with  him,  the  latter  end  of  March,  in  King-street? 
when  the  defendant  asked  why  he  instigated  the  plaintiff  to 
sue  him,  who  replied  that  he  hated  to  see  people  in  law  unless 
they  had  rights  to  be  redressed ; that  the  defendant  said  the 
plaintiff  had  sold  the  flour  himself  to  Helliwell ; that  he  had 
nothing  to  do  with  it,  and  would  bet  one  to  a hundred  dollars 
that  the  plaintiff  would  never  get  a dollar;  to  which  the 
witness  replied  he  would,  if  he  got  his  rights  ; upon  which 
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the  defendant  said,  “ Well,  I have  £450  for  him,  and  if  he 
won’t  take  it,  I’ll  give  it  to  some  one  else.”  Witness  stated 
that  the  defendant  did  not  deny  making  the  sale  at  the  first 
conversation.  On  cross-examination,  the  witness  said  he  was 
the  plaintiff’s  professional  adviser  at  that  time, and  so  far,  the 
defendant  said  what  he  did'  under  precaution ; that  he  asked 
the  witness  if  he  came  as  a lawyer,  who  said  he  did,  and 
explained  as  aforesaid. 

Mr.  Howland,  being  called  as  a witness  for  the  plaintiff 
among  other  things,  said,  the  failure  of  the  Helliwells  was 
known  some  time  in  January,  and  that  they  did  not  pay  him 
any  money  on  account  of  the  plaintiff,  nor  did  the  defendant 
after  that  date. 

At  the  close  of  the  plaintiff’s  case  the  defendant’s  counsel 
objected  that  there  was  no  proof  that  the  defendant  had  any 
custody  of  or  control  over  the  delivery  orders,  or  was  autho- 
rized to  deliver  the  orders  or  flour. 

The  learned  judge  who  tried  the  cause  ( Macaulay , C.  J. 
C.  P.)  said  he  should  leave  it  to  the  jury,  though  there  was  a 
doubt  whether  there  was  a sufficient  evidence  to  go  to  the  jury 
to  shew  that  the  defendant  was  empowered,  intrusted  with, 
and  did  deliver  the  warehouse  receipt  and  delivery  order  to 
the  Helliwells,  and  yet  did^so  without  receiving  the  cash.  A 
commission  was  then  opened,  and  the  evidence  of  Thomas 
Helliwell  read  : ini  answer  to  interrogatories,  he  stated  therein 
that  he  was  a member  of  the  firm  of  Helliwell  & Sons  ; that 
he  purchased  1000  barrels  of  flour  from  the  plaintiff  on  the 
second  of  December,  1854,  and  the  bargain  was  concluded  at 
the  defendant’s  office  ; that  he  was  to  pay  forty  shillings  per 
barrel;  that  the  terms  of  payment  were,  he  was  to  hand  im- 
mediately to  the  defendant  to  send  to  the  plaintiff  £400,  and 
<£600  he  was  to  pay  to  Gooderham,  Howland  & Co.  to  the 
plaintiff’s  credit,  on  or  about  the  9th  of  that  month,  and  the 
balance  £1000,  by  promissory  note,  &c. ; that  the  note  was 
drawn  at  the  time  of  the  sale,  at  the  defendant’s  office,  but  to 
whom  delivered  he  did  not  remember;  that  upon  his  propo- 
sing to  the  defendant  to  purchase  on  part  credit — defendant 
at  once  called  the  plaintiff  in  from  an  adjoining  room,  and  put 
witness  in  communication  with  him,  and  the  arrangement  was 
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concluded  with  the  plaintiff  himself.  In  answer  to  the  seventh 
question,  whether  he  undertook  and  promised  to  the  plaintiff 
do  pay  to  his  credit  with  Gooderham,  Howland  & Co.  £600  on 
the  ninth  of  December,  1854,  as  part  of  the  purchase  money 
of  the  flour,  he  answered,  “I  did.”  To  the  eighth  : “ Did  the 
plaintiff  accept  your  undertaking  to  pay  this  sum,  and  was  the 
flour  to  be  delivered  to  him  on  the  faith  of  such  undertaking  ?” 
He  answered,  “ He  did,  and  the  flour  was  to  be  so  delivered.” 
To  the  ninth  : That  he  was  to  pay  immediately  to  the  de- 

fendant, to  be  sent  to  the  plaintiff,  <£400  ; £600  he  was  to  pay 
to  Gooderham,  Howland  & Co.  on  or  about  the  9th  of  Decem- 
ber, and  to  give  Helliwell  & Sons’  note  for  £1000  at  60  days? 
with  interest ; that  the  flour  was  to  be  delivered  to  the  Helli- 
wells  immediately,  being  at  Port  Credit ; that  he  paid  the 
£400  to  the  defendant  within  a day  or  two  after  the  purchase ; 
that  the  note  for  £1000  was  also  made  to  plaintiff’s  order  at 
the  same  time  with  the  purchase  of  the  flour, and  was  delivered, 
but  whether  to  the  plaintiff:  or  the  defendant  he  did  not 
remember ; that  the  £600  to  Gooderham,  Howland  & Co. 
never  was  paid  ; that  the  plaintiff  did  not  object  but  consented 
that  witness  should  receive  the  flour  before  the  whole  purchase 
money  was  paid,  and  the  entire  transaction  of  the  purchase 
of  the  flour  was.  with  the  plaintiff  s assent  and  made  with  him. 
To  the  last  general  question,  he  answered  that  within  a day  or 
two  after  the  purchase,  and  before  he  had  paid  the  £400  to 
the  defendant,  the  defendant  showed  him  a telegraphic  com- 
munication or  letter,  he  thought  the  first,  purporting  to  be 
from  the  plaintiff,  saying  that  unless  he,  the  plaintiff,  received 
the  £400  by  the  following  mail  he  should  repudiate  the  bar- 
gain, or  to  that  effect ; that  witness  got  the  £400  immediately 
and  paid  to  the  defendant,  to  be  sent  to  the  plaintiff.  To  the 
cross  interrogatories  he  answered,  that  his  first  communication 
was  with  the  defendant,  but  his  final  one  respecting  the  pur- 
chase of  the  flour  was  with  the  plaintiff ; that  the  bargain  was 
not  made  with  the  defendant,  nor  completed  through  him, 
except  that  the  witness  received  from  him,  signed  by  him,  the 
usual  broker’s  note,  He  repeated  again  and  again  the 

terms  of  the  contract : he  said,  among  other  things,  that  he 
could  not  say  whether  he  got  warehouse  receipts  or  an  order 
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for  the  flour,  or  both — nor  could  he  say  from  whom  he  got 
either  or  both  of  such  receipts  or  order;  that  he  obtained 
possession  of  the  flour  either  on  an  order  or  warehouse 
receipt,  or  both,  and  did  not  remember  which ; that  he  would 
not  say  whether  the  £400  was  paid  to  the  defendant  before 
or  after  the  delivery  of  the  flour;  that  himself  and  partners 
were,  at  and  for  a short  time  previous  to  this  purchase,  in 
embarassed  circumstances,  and  found  it  difficult  to  raise 
money  to  meet  their  obligations;  but  the  defendant  had  no 
knowledge  or  suspicion  of  the  fact  to  witnesses’  knowledge, 
and  to  his  belief  supposed  them,  at  the  time,  entirely  solvent, 
giving  as  his  reason  that  the  defendant  had  frequently  sold 
them  flour  previously  at  market  prices,  and  generally  wholly 
or  in  part  on  credit ; that  he  was  not  to  furnish  collateral 
security  for  the  portion  of  the  price  of  the  flour  for  which 
credit  was  to  be  given,  or  for  any  part  of  it;  that  the  defend- 
ant had  never  required  it  in  former  transactions,  nor  had 
they  ever  given  it. 

The  defendant  also  proved  that  the  plaintiff  was  in  Toronto, 
and  at  the  millers’  association  rooms,  which  .were  on  the  same 
floor  as  the  defendant’s  office,  &c.,  the  2nd  and  9th  December, 
1854;  and  Mr.  Fiskin,  of  the  firm  of  Ross,  Mitchell  & Co., 
said  they  had  transactions  with  the  Helliwells  after  the  sec- 
ond of  December ; that  he  did  not  consider  them  very  strong, 
but  good  to  a limited  extent ; and  that  he  would  have  sold 
them  1000  barrels  of  flour  taking  their  paper  for  it. 

The  learned  judge  told  the  jury  he  saw  no  ground  of  action 
for  negligence  in  selling  to  the  Helliwells  - on  the  grounds  of 
their  being  insolvent  in  fact  and  within  the  defendant’s  know- 
ledge, or  that  he  had  not  sold  to  them  under  facts  and  circum- 
stances, a knowledge  of  which  he,  with  due  diligence;  ought  to 
have  attained.  That  it  turned  upon  the  demand  for  the  £600 
as  to  which,  what  was  the  fact  ? Did  the  plaintiff  intrust  the 
defendant  with  the  warehouse  receipts  and  delivery  order  with 
power  to  deliver  the  flour,  or  did  the  plaintiff  deliver  them 
himself,  or  if  not,  did  he  sanction  or  afterwards  approve  of  its 
having  been  done  without  payment  of  the  £600  to  Gooderham, 
Howland  & Co.  ? Did  the  plaintiff  agree  that  the  Helliwells 
should  pay  £600  to  Gooderham,  Howland  & Co.;  and  if  so,  did 
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he  require  the  defendant  to  hold  the  flgur  vouchers  till  he  was 
paid  cash  ? or  was  the  defendant  bound  to  receive  the  £400, 
and  to  see  that  the  £600  was  paid  before  he  parted  with  them 
as  he  did,  or  did  he  violate  the  plaintiff’s  instructions  or 
authority,  or  did  the  plaintiff  acquiesce  in  or  approve  after- 
words of  what  he  had  done?  Having  gone  through  the  case 
at  some  length,  and  calling  the  attention  of  the  jury  to  the 
proprety  of  contrasting  the  plaintiff’s  evidence  with  the  de- 
fendant’s, he  left  it  with  "them.  They  found  for  the  plaintiff, 
<£600  damages. 

In  the  following  term  (Easter  Term,  18  Vic.,  June  1855), 
C.  Robinson , for  the  defendant,  obtained  a rule  on  the  plain- 
tiff to  shew  cause  why  such  verdict  should  not  be  set  aside, 
and  a new  trial  be  had,  on  the  ground  that  it  was  contrary 
to  law  and  evidence,  and  for  misdirection. 

Vankoughnet,  Q.  C.,  shewed  cause  the  same  term,  and  con- 
tended that  no  legal  question  arose;  he  referred  to  Helli- 
well’s  evidence  read  on  the  defence,  and  submitted  that  it 
was  a clear  case  of  breach  of  duty  on  the  defendant’s  part, 
intrusted  as  he  was  with  the  documents,  which  represented 
and  authorized  the  delivery  of  the  flour,  and  in  effect  gave 
him  the  control  of  the  flour. 

Hagarty , Q.  61,  in  reply,  referred  to  Boorman  v.  Brown,  3 
Q.  B.  511;  Kemble  v.  Atkins,  Holt  N.  P.  C.  437;  Mitford  v. 
Hughes,  10  Jurist,  990;  Story  on  Agency  S.  28;  Thom  v. 
Bigland,  8 Ex.  It.  730;  and  contended  that  the  defendant 
acted  gratuitously  in  relation  to  all,  after  the  contract  of  sale 
was  concluded,  when  his  business  as  a broker,  and  for  which 
also  he  received  reward,  ended;  that  it  was  not  proved  that 
the  vouchers  were  intrusted  to  him,  and  if  they  were  that 
they  were  not  like  promissory  notes,  and  passed  in  themselves 
no  property  in  the  flour  to  the  Helli wells;  that  the  Helliwells 
acquired  the  right  of  property  in  the  flour  by  virtue  of  the 
sale,  and  the  papers  only  authorized  the  warehouseman  to 
deliver  it  and  affected  only  the  bare  possession;  that  no  pro- 
perty in  the  flour  vested  in  the  Helliwells  until  the  payments 
were  made;  whereupon,  if  the  delivery  orders  were  handed 
in  too  soon,  they  imparted  no  right  of  property  and  were 
simply  void. 

Robinson . on  the  same  side,  relied  upon  the  varience 
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objected  to  between  the  declaration  and  evidence  under  the 
pleadings,  on  the  ground  of  the  superadded  obligation  not 
proved,  and  also  on  the  ground  of  variance,  the  delivery  or- 
ders if  received  by  the  defendant  not  constituting  delivery 
or  possession  of  the  flour  as  alleged — Wilkinson  v.  Martin,  8 
C.  & P.  1;  Burnett  v.  Bouch,  9 C.  & P.  620;  Barring  v.  Cor- 
rie,  2 B.  & A.  127;  Chitty  on  Contracts,  135;  Bussell  on  Fac- 
tors and  Brokers,  341-3,  for  the  law;  Steven’s  Lectures  on 
Brokers,  &c. 

As  to  the  second  and  third  counts,  they  were  not  supported 
in  evidence ; and  as  to  them  therefore  the  defendant  was  en- 
titled to  a verdict;  it  depends  upon  the  sufficiency  of  the 
•evidence  to  support  the  first  count  under  the  issues  joined. 

Macaulay,  C.  J. — As  to  the  distinction  between  the  strict 
duties  of  a broker  and  the  duties  alleged  to  have  been  under- 
taken by  the  defendant  in  the  first  count  of  the  declaration? 
and  to  establish  which  evidence  was  offered  at  the  trial,  the 
case  of  Boorman  v.  Brown  (3  Q.  B.  511)  is  an  authority  to 
shew  that  where  something  is  superadded  by  express  contract 
to  the  ordinary  duties  of  a broker,  the  duty  arises  from  the 
contract,  and  does  not  arise  simply  from  the  defendant’s 
character  of  broker;  and  that  was  an  action  on  the  case  like 
the  present.  So  nothing  turns  upon  the  abstract  duties  of  a 
broker;  but  it  depends  upon  the  special  employment  and 
undertaking  superadded  to  or  engrafted  upon  the  plaintiff’s 
employment  of  the  defendant  as  such  broker — Courtenay 
v.  Earle  (10  C.  B.  73).  Secondly — I think  the  employ- 

ment and  undertaking,  as  proved  (not  by  direct  but  by  cir- 
cumstantial evidence),  varies  materially  from  that  laid  in 
the  declaration.  The  declaration  alleges  that  the  plaintiff 
retained  and  employed  the  defendant  as  such  broker,  to  sell 
for  him,  the  plaintiff,  1000  barrels  of  flour,  and  to  deliver  the 
same  according  to  the  terms  of  the  contract  of  sale,  &c. ; and 
that  after  the  defendant  had  negotiated  a sale,  the-plaintiff 
delivered  to  the  defendant  the  said  1000  barrels  of  flour,  to  be 
delivered  by  him  to  the  vendees  upon  payment  as  agreed 
upon — viz:  one-half  in  cash  and  the  balance  with  interest  by 
the  vendees’  note  at  sixty  days.  The  second  plea  denies  the 
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alleged  employment  to  sell  or  deliver  the  said  flour,  &c. ; the 
fourth  denies  that  the  plaintiff  delivered  or  that  the  defendant 
took  upon  himself  the  delivery  of  the  said  flour  as  alleged. 
The  first  denies  that  the  defendant  was  guilty  of  wrongfully 
delivering  it  to  the  Helli wells.  The  declaration  and  evidence, 
so  far  as  it  went,  shew  that  the  flour  was  in  fact  in  the  pos- 
session of  the  plaintiff  at  a warehouse  in  Port  Credit,  and 
never  was  delivered  to  or  in  the  possession  of  the  defendant. 
In  Boorman  v.  Brown  (3  Q.  B.  511)  it  is  expressly  alleged 
that  the  oil  was  consigned  to  the  defendant;  it  therefQre  came 
to  his  possession  before  he  delivered  it,  It  was  not  proved  here 
that  the  flour  ever  came  to  the  defendants  possession,  or  that 
he  made  delivery  thereof.  The  evidence  went  to  shew  that 
the  warehouse  receipts  and  delivery  of  the  orders  were  in- 
trusted with  the  defendant  to  be  delivered  upon  payment  by 
the  vendees  as  agreed  upon ; but  the  delivery  of  such  instru- 
ments was  not  a constructive  delivery  of  possession  of  the 
flour  itself,  either  to  the  defendant  when  he  received  them,  or 
by  him  whon  he  parted  with  them.  They  do  not  pass  the 
property  in  goods  like  bills  of  lading,  at  all  events  until  pre- 
sented and  acted  upon.  The  warehouse  receipts  acknowledged 
the  possession  by  the  warehouseman  as  bailee,  and  the  order 
authorized  him  to  deliver  the  flour  therein  mentioned.  The 
cases  seems  clear  on  this  head — Ackerman  v.  Humphrey  (1 
C.  & P. -53);  Morton’s  Vendors,  257;  Tucker  v.  Ruston  (2 
C.  & P.  86);  Elmore  v.  Stone  (1  Taunt  460);  Ridout  v.  Alder 
(1  Mont.  103);  Exparte  Davenporte  (1  D.  & C.  397);  Lewis 
v.  Dorrien  (7  Taunt  278);  Harmer  v.  Anderson  (2  Camp. 
243);  Spear  v.  Travers  (4  C.  251);  Greening  v.  Clark  (4  B. 
&-C.  316);  Wilkinson  v.  Reay  (1  Dan  & Lloyd,  200);  Greaves 
v.  Hepkie  (2  B.  & Al.  131);  Busk  v.  Davis  (2  M.  & S.  397) ; 
Lackington  v.  Atherton  (7  M.  & S/360). 

The  delivery  of  orders  may  effect  a transfer  of  the  right  of 
property  and  place  it  thenceforward  at  the  risk  of  the  vendee;, 
but  till  presented,  notified  to,  or  acted  upon  by  the  warehouse- 
man, they  do  not  amount  to  actual  delivery  or  possession  of 
the  goods;  consequently  the  delivery  of  the  papers  by  the 
plaintiff*  to  the  defendant  did  not  constitute  a delivery  of  the 
flour  to  him,  nor  did  his  delivery  of  them  to  the  vendees  con- 
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stitute  a delivery  to  them  (unless  constructively) — Lackington 
v.  Atherton  (7  M.  & G.  360) — although  they  enabled  them  to 
demand  delivery  of  the  warehouseman,  or  to  transferthe  right 
toreceive  possession  (astheydid)  to  another,  to  whom  the  flour 
was  delivered.  It  did  not  appear  whether  the  flour  in  question 
was  the  separate  and  distinct  property  of  the  plaintiff,  or  only 
part  of  a large  quantity  warehoused  in  his  name : in  other 
words,  whether  the  flour  sold  was  capable  of  being  identified 
and  distinguished  from  all  other  flour  that  might  have  been  in 
the  warehouse.  At  the  trial,  it  was  treated  as  a sale  of  a 
specific  1000  barrels — Busk  v.  Davis  (2  M.  & S.  397);  Hawes 
v.  Watson  (2  B.  & C.  510).  It  appears  to  me  that,  to  meet 
the  evidence,  the  declaration  should  have  alleged,  according 
to  the  fact,  that  the  plaintiff  delivered  the  warehouse  receipt 
and  delivery  order  to  the  defendant,  to  be  delivered  to  the  ven- 
dees on  receiving  payment  as  per  agreement,  and  yet  that  he 
wrongfully  delivered  over  the  same  without  receiving  such 
payment,  whereby  the  vendees  or  their  assignees  obtained 
possession  of  the  flour.  I cannot  say  that  such  dealing  with 
the  vouchers  constituted  proof  of  the  receipt  and  delivery  of 
the  flour  itself  as  alleged. — Bartlett  v.  Holmes  (13  C.  B.  630, 
S.  C.  17  Ju.  888) ; McEwan  v.  Smith  (13  Ju.  265). 

The  declaration  also  states  that  one  half  of  the  price  was 
to  be  paid  in  cash.  The  evidence  was  that  it  was  to  be  partly 
paid  to  Gooderham,  Howland  & Co.,  and  the  residue  to  the- 
plaintiff,  or  to  the  defendant  for  him.  The  breach  is,  delivery 
of  the  flour  without  payment  of  the  price  to  the  defendant,  as 
if  all  was  to  have  been  made  to  him  directly  ; one  half  was  to 
have  been  paid  in  cash,  though  not  all  to  the  defendant.  At 
the  trial,  however,  I thought  that  if  intrusted  with  the  de- 
livery orders  it  was  incumbent  upon  him  to  see  that  the  Sum 
he  did  not  himself  receive  was  paid  to  Gooderham,  Howland 
& Co. ; the  fact  of  which  he  might  have  satisfied  himself  up- 
on, by  demanding  of  the  vendees,  for  the  plaintiff  the  plain- 
tiff ’s  note  to  Gooderham,  Howland  & Co.,  which  they  were 
to  return. 

3.  I think  there  was  sufficient  proof  that  the  defendant  did? 
sell  the  flour  to  the  Helli  wells,  although  the  plaintiff  personally 
intervened  during  the  negotiations.  The  defendant’s  sold 
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note  shows  this  ; and  as  to  an  objection  raised  that  the  de- 
fendant ceased  to  be  acting  as  broker  when  he  introduced  the 
plaintiff  to  the  Helliwells,  and  referred  them  to  him,  it  makes 
no  difference  in  my  opinion ; the  defendant  commenced  and 
concluded  the  sale  as  such  broker  and  was  entitled  to  and 
received  brokerage  fees  accordingly. — Wilkinson  v.  Martin 
(8  C.  & P.  1) ; Burnett  v.  Boush  (9  0.  & P.  620) ; Thom  v. 
Bigland  (8  Ex.  B.  730.) 

4.  As  to  the  evidence,  I still  think  there  was  sufficient  to 
go  to  the  jury,  fairly  to  warrant  the  inference  that  the  plain- 
tiff had  left  the  vouchers  with  the  defendant  to  be  delivered 
to  the  Helliwells  on  receiving  payments  as  agreed  upon,  and 
that  he  parted  with  or  delivered  them  to  the  Helliwells 
prematurely.  Without  recapitulating  the  evidence,  I think  it 
went  to  establish  (as  the  reasonable  inference)  that  the  de- 
fendant was  placed  in  possession  of  these  papers  by  the  plaintiff, 
and  that  he  afterwards  parted  with  them  without  receiving 
payment  of  any  part  of  the  £1000  to  be  paid  in  cash,  or  if  he 
did,  without  acknowledging  it,  or  remitting  any  part  of  it 
to  the  plaintiff  for  several  days  afterwards.  There  was  no 
proof  that  he  actually  received  more  than  £400  ; it  was  proved 
the  Helliwells  did  not  pay  the  £600  to  Gooderham,  Howland 
& Co.,  as  the  defendant  said  they  told  him  they  had  done,  and 
it  is  evident  the  defendant  did  not  adopt  obvious  precautions 
to  be  assured  of  that  fact.  He  was  strictly  only  authorized 
to  take  the  plaintiff’s  note  to  Gooderham,  Howland  & Co., 
as,  or  in  lieu  of  so  much  cash ; he  did  not  do  this,  but 
according  to  his  own  account  relied  upon  a verbal  misrepre- 
sentation of  the  fact  by  one  of  the  vendees.  It  looks  as  if 
the  defendant  had  incautiously  favored  the  Halliwells  to  the 
damage  of  the  plaintiff.  If  therefore  the  evidence  supported 
.the  declaration,  I should  have  been  satisfied  with  the  verdict 
on  the  merits — Kemble  v.  Atkins,  in  notes  Holt,  N.  P.  C.  437. 

August  27th,  1855.  Having  read  the  above  this  day,  Van- 
koughnet , Q.  C.  , counsel  for  the  plaintiff,  remarked  that  the 
objection  of  variance  was  not  taken  at  the  trial,  and  that 
* if  it  had  been  he  might  have  moved  to  amend  under  the 
Provincial  statute  7 W.  IV.  ch.  8,  sec.  15,  The  case  was  then 
deferred  for  explanation  on  this  head ; and  on  Saturday  the 


DEADY  Y.  GONDENOUGH. 


179* 


1st  of  September,  Hagarty , Q.  C.,  for  the  defendant,  stated 
that  at  the  close  of  the  plaintiff’s  case  he  did  object  that  the 
evidence  did  not  support  the  declaration  (which  alleges  the 
delivery  of  the  flour,  and  not  of  the  delivery  orders),  and  that 
he  only  went  into  evidence  on  the  defence  in  consequence  of 
such  objection  being  overruled,  but  meaning  to  contend  broadly 
that  the  declaration  was  not  supported  in  proof,  and  that  even 
if  the  delivery  orders  were  received  by  and  parted  with  by  the 
defendant,  as  the  plaintiff  endeavoured  to  shew,  it  would  not 
help  the  case,  such  orders  not  transferring  the  property,  nor 
constituting  a constructive  delivery  or  possession  of  the  flour. 

At  the  trial  there  was  no  proof  of  the  actual  delivery  of  the 
flour  itself,  and  the  plaintiff’s  evidence  merely  went  to  shew  that 
the  delivery  papers  had  been  intrusted  to,  and  improperly 
parted  with  by  the  defendant;  and  the  assumption  that,  as  they 
gave  the  holder  control  over  and  the  right  to  demand  the  flour, 
their  possession  amounted  to  a constructive  or  virtual  posses- 
sion of  the  flour  itself  pand  although  the  defendant’s  counsel,, 
no  doubt,  did  object  to  the  sufficiency  of  the  proof,  I took 
such  objection  to  be  that  the  plaintiff  had  failed  to  prove  that 
the  defendant  had  undertaken  anything  beyond  his  own  duty 
as  a broker,  or  that  the  delivery  orders  had  been  in  fact  in- 
trusted to  him,  or  had  passed  through  his  hands  to  the  Helli- 
wells,  and  not  that  their  delivery  to  the  defendant,  &c.,  if 
proved,  did  not  suffice;  or  that,  assuming  their  delivery,  the 
declaration  would  be  nevertheless  unsupported  on  the  ground 
of  variance  in  the  proof  (viz:  the  delivery  papers),  from  the 
allegation  in  the  declaration,  viz:  the  delivery  of  the  flour; 
and  my  attention  throughout  the  plaintiff’s  case  having  been 
drawn  to  the  question  of  the  delivery  orders,  which  appeared 
to  me  to  be  treated  as  the  gist  of  the  enquiry,  I did  not  per- 
ceive, if  intended,  that  the  defendant’s  counsel  meant  to 
object  to  a variance  between  the  evidence  and  the  declaration 
on  this  point,  by  the  plaintiff’s  own  shewing,  in  addition,  the 
objection  which  was  made — and  as  I took  it  to  be — that  the 
evidence  was  insufficent  to  prove  the  defendant’s  alleged 
superadded  duty  or  undertaking  in  relation  to  the  sale,  and 
the  possession  by  him  of  the  delivery  orders,  I have  the  im- 
pression that  at  one  stage  of  the  proceedings  I looked  to  the 
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pleadings  to  see  whether  the  alleged  delivery  and  receipt  of 
the  flour  had  been  traversed ; hut  still  I did  not  understand 
(so  far  as  I can  recollect,  or  as  my  notes  shew)  that  it  was 
meant  to  he  contended  that  if  obligations  beyond  the  de- 
fendant’s bare  duty  of  a flour  broker  could  be  superadded 
by  special  contract,  or  be  proved  on  this  declaration,  framed 
as  it  was,  and  if  the  custody  of  the  delivery  orders  by  him 
was  proved,  still  that  there  was  a variance  on  the  ground 
that  delivery  and  possession  of  such  orders  did  not  constitute 
delivery  and  possession  of  the  flour  as  alleged.  I took  it 
to  be  objected  that  the  declaration  was  not  supported — not 
because  of  such  a variance,  but  because  an  action  would  not 
lie  for  anything  beyond  the  defendant’s  duties  as  a broker 
strictly,  and  because  no  additional  undertaking  in  relation  to 
the  completion  of  the  sale  was  proved  in  fact.  It  may  have 
been  urged  to  the  jury  that  the  orders  did  not  by  mere  delivery 
transfer  the  property  in  the  flour,  and  therefore  did  not  con- 
fer a title  on  the  holder,  but  left  the  right  of  property  still 
remaining  in  the  vendor;  but  I have  no  distinct  recollection 
of  such  a question,  as  one  of  law,  being  raised  or  pressed  upon 
the  court  at  the  trial.  My  impression  was  that  they  entitled 
the  holder  to  demand  delivery  of  the  flour,  and  therefore  im- 
ported a sale  and  gave  the  holder  the  control  over  the  delivery 
and  possession,  at  all  events  till  revoked  or  countermanded  by 
the  vendor;  and  it  was  proved  that  they  had  had  such  effect 
upon  the  possession  of  the  flour  itself,  which  was  delivered  under 
their  authority  to  the  assignees  of  the  Helliwells.  Had  the  de- 
fendant’s counsel  stopped  and  rested  upon  the  objection  made 
at  the  close  of  the  plaintiff’s  case,  it  might  be  said  he  had 
objected  to  the  proof  in  toto  as  insufficient  to  prove  the 
declaration,  or  to  support  this  or  any  other  action;  but  he 
went  on  and  gave  evidence  in  support  of  the  defence,  and  my 
note  shows  how  I was  impressed  with  the  objection  raised. 
It  is  thus:  “ At  the  close  of  the  plaintiff’s  case  the  defend- 

ant’s counsel  objected  that  there  was  no  proof  that  the  de- 
fendant had  any  custody  of,  or  control  over  the  delivery 
orders,  or  was  authorized  to  deliver  the  orders  or  flour,” — 
pointing  to  the  insufficiency  of  the  evidence  to  prove  the  super- 
added  obligation  alleged  without  distinguishing  between  the 
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possession  of  the  papers  as  being  different  from  the  posses- 
sion of  the  flour,  and  a variance  therefor  in  the  proof.  It 
no  doubt  was  intended  to  object  to  the  sufficiency  of  the 
evidence  to  support  the  action — the  difficulty  is  on  what 
grounds  such  objection  was  rested.  I said  I would  leave  it 
to  the  jury,  though  there  was  doubt  whether  the  evidence  was 
sufficient  to  shew  that  the  defendant  was  empowered,  intrusted 
with,  and  did  deliver  the  warehouse  receipt  and  delivery  order 
to  the  Helliwells  without  receiving  the  cash,  &c.;  and  at  the 
close  of  the  case,  I left  it  to  the  jury  as  turning  upon  such  fact, 
not  that  I meant  advisedly  to  rule  that  the  delivery  orders 
and  the  flour  were  identical,  and  the  possession  and  delivery  of 
the  one  equivalent  to  and  proof  of  the  possession  and  delivery 
of  the  other.  I did  not  see  the  force  of  the  objection  ; and  if 
this  view  was  intended  to  be  presented  to  my  mind,  my  note 
shews  the  impressions  under  which  I acted.  The  effect  of 
the  course  pursued  was,  that  the  merits  upon  which  the  case 
must  in  point  of  fact  be  disposedof  were  fully  discussed  and  left 
to  the  jury.  There  was  no  pretence  for  saying  the  defendant 
had  either  received  or  delivered  possession  of  the  flour  any 
further  than  as  he  might  have  received  possession  of,  and 
have  delivered  over  the  delivery  papers,  through  which  actual 
possession  of  the  flour  was  obtained,  and  I regarded  his  con- 
nection with  and  his  conduct  in  relation  to  such  papers  as  the 
gist  of  the  investigation  ; and  it  was  discussed  and  left  to  the 
jury  accordingly. — Palmer  v.  The  Grand  Junction  R.  W.  Co. 
(4  M.  & W.  749.) 

It  may  be  that  an  amended  declaration  would  so  far  affect 
the  present  pleas  and  issues  as  to  entitle  the  defendant  to 
plead  de  novo , and  I am  disposed  to  think  so  : wherefore  an 
amendment  at  the  trial  would  probably  have  rendered  a post- 
ponement of  the  trial  for  a few  days  necessary  to  admit  of 
such  amendment,  unless  the  facts  could  have  been  specially 
found  and  endorsed  on  the  record  under  the  statute  7 Wm. 
IV.  ch.  3,  sec.  16.  Had  the  objection  of  variance  been 
clearly  made,  distinctly  from  the  other  objections  that  were 
raised,  the  case  might  have  taken  a different  turn  at  NisiPrius; 
but  there  seems  to  have  been  a misapprhension.  It  may 
therefore  be  proper  to  grant  a new  trial.  Upon  an  amended 
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declaration,  I still  think  the  evidence  sufficient  to  go  to  the 
jury  in  support  of  the  action,  though  not  on  the  declaration  as 
framed ; and  there  are  cases  to  shew  that  where  the  merits 
have  been  tried  and  decided  upon  by  a j ury  under  informal 
pleadings,  and  the  plaintiff  is  entitled  to  sustain  the  action 
upon  an  amended  count,  the  courts  will  decline  a new  trial — 
such  as  Forest  v.  Douglas  (1  H.  B.  241) ; Mayfield  v.  Wads- 
ley  (3  B.  & C.  357) ; Oxley  v.  James  (13  M.  & W.  215) ; Dyer 
v.  Cowley  (12  Ju.  777).  Other  cases  sanction  new  trials 
where  an  important  point  of  law  or  a statute  has  been  in- 
advertantly overlooked  at  the  trial. — Sutton  v.  Mitchell  (1 
T.  R.  20) ; Ex  parte  Thorold  in  re  Thorold  (7  Jurist*. 309.) 

Upon  the  whole,  considering  the  large  amount  at  stake,  the 
novelty  and  intricacy  of  some  of  the  points  involved,  the 
apparent  misapprehension  on  one  of  them,  the  undoubted 
variance  that  does  exist,  and  the  sufficiency  therefor  of  the 
objection  broadly  taken  that  the  evidence  did  not  support 
the  plaintiff  s case  as  the  pleadings  stand,  we  think  the  rule 
should  be  made  absolute  for  a new  trial ; but  the  merits  having 
been  discussed  and  pronounced  upon  as  explained,  and  the 
granting  of  a new  trial  under  such  circumstances  being  a 
matter  of  discretion,  we  think  it  ought  to  be  upon  the  terms 
of  payment  of  costs,  and  with  leave  to  the  plaintiff  to  amend 
his  declaration  by  adding  another  count  or  by  altering  the 
present  count  as  he  may  be  advised,  with  'leave  to  the  de- 
fendant to  plead  to  such  amended  declaration  within  the  time 
limited  by  the  practice  for  pleading  to  amended  declara- 
tion, but  upon  his  undertaking  to  plead  issuably  and  to  accept 
short  notice  of  trial  for  the  next  assizes,  if  necessary. 

Rule  absolute  on  payment  of  costs. 


Fulton  v.  James. 

Horse  race. 

A trotting  match  for  fifty  pounds,  between  two  horses  driven  in  harness  in 
sleighs  on  the  ice,  is  a legal  horse-race,  within  the  statutes  13  Geo.  II.  ch. 
19,  and  18  Geo.  II.  ch.  34. 

This  is  an  action  for  money  had  and  received  to  recover 
fifty  pounds,  deposited  by  plaintiff  with  defendant,  as  a 
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stakeholder,  upon  a bet  upon  a trotting  race  or  match  in 
harness  with  a sleigh  drawn  by  each  horse,  upon  the  ice  of  the 
Burlington  Bay  last  winter,  the  race  being  between  the  horse 
of  the  plaintiff  and  that  of  one  Dougherty,  on  the  ground 
that  the  race  was  illegal,  and  within  the  gaming  statutes,  and 
that  the  defendant  had  notice  thereof  before  paying  over  the 
stakes  to  the  said  Dougherty,  whose  horse  was  declared  to  be 
the  winner,  which  fact  however  the  plaintiff  denied  to  have 
been  legally  determined  according  to  the  terms  of  the  race. 

The  main  point  made  at  the  argument  to  enter  a verdict 
for  the  plaintiff  for  the  fifty  pounds  was,  that  the  race  was 
a gaming  transaction,  illegal  and  void,  and  not  a horse-race 
within  the  statutes  excepting  certain  races  from  the  operation 
of  the  gaining  acts. 

Read , for  plaintiff,  and  M.  C.  Cameron,  for  defendant. 

The  following  cases  were  referred  to  on  the  argument — - 
Evans  v.  Pratt,  3 M.  & G.  759  ; Hastelow  v.  Jackson,  8 B.  & 
C.  221  ; Ximenes  v.  Jacques,  6 T.  R.  499  ; Whaley  v.  Pagot, 
2 B.  &P.  51;  Sheldon  v.  Law,  3 0.  S.  85;  Statutes  9 Anne 
c.  14;  16  Car.  II.  c.  9 ; 13  Geo.  II.  c.  19  ; 18  Geo.  II.  c.  34  ; 
El  tarn  v.  Kingsma  n,  1 B.  & Cel.  683  ; Marryat  v.  Broderick, 
2 M.  & W.  369;  Applegarth  v.  Colley,  10  M.  & W.  723; 
Thorpe  v.  Coleman,  1 C.  B.  990  ; Batty  v.  Marrott,  5 C. 
.&  B.  826  ; Challand  v.  Bray,  1 Dow.  N.  S.  791 ; Emery  v. 
Richards,  14  M.  & W.  728 ; Evans  v.  Pratt,  4 Scott,  N.  R. 
578;  Bentinck  v.  Connop,  5 Q.  B.  693. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  16  Car.  II.  c.  9 has  been  held  not  to  apply  to 
all  gaming,  but  to  such  only  as  is  fraudulent  or  excessive ; it 
•does  not  seem  therefore  to  govern  this  case — Applegarth  v. 
Colley  (10  M.  & W.  723). 

The  13  Geo.  II.  ch.  19,  and  18  Geo.  II.  ch.  34,  sec.  11, 
are  considered  as  legalizing  horse-racing  at  any  place  ; the 
former  requires  the  horses  to  be  entered  by  the  owners  and 
to  stakes  to  equal  fifty  pounds,  both  of  which  facts  concur  in 
the  present  case. 

The  case  of  Evans  v.  Pratt  (3  M.  & G.  759)  decides  that 
“ any  place”  is  not  restricted  to  regular  courses  or  established 
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places  for  racing ; and  if  this  was  in  other  respects  a legal 
race,  I do  not  think  the  statute  of  9 Anne  ch.  14  applies. 
The  last  case  shews  that  the  first  section  does  not,  nor  does 
the  fifth,  on  the  grounds  upon  which  both  the  above  cases  were 
decided  in  reference  to  that  act,  and  the  statute  16  Car.  II. 
ch.  9. 

It  was  not  a fraudulent  or  excessive  gaming,  nor  was 
it  a case  in  which  the  plaintiff’s  opponent  in  the  race  did  by 
fraud  or  slight,  cozenage,  circumvention,  deceit  or  unlawful 
device  or  ill  practice  whatsoever,  in  bearing  part  in  the  stakes, 
wager  or  adventure,  win  above  the  sum  of  ten  pounds ; nor  is 
the  action  against  him  either  for  penalties  or  for  the  money 
won. 

If  it  was  a horse-race,  it  was  decided  both  by  the  referees 
and  the  jury  that  the  other  horse  won  the  race,  and  the  money 
was  not  demanded  back  by  the  plaintiff  from  the  defendant 
until  after  such  race  had  been  run  and  lost  by  him. 

Tindal , G J,  in  Evans  v.  Pratt,  said  “a  horse-race  is 
properly  when  the  speed  of  one  horse  is  matched  against  the 
speed  of  another  horse.”  Here,  as  then,  it  was  a trial  of  the 
strength  and  speed  and  vigour  of  the  two  horses ; and  I can- 
not find  that  a race  between  two  horses  driven  in  sleighs  on 
the  ice  is  not  a horse-race  just  as  much  as  it  would  be  if  the 
two  drivers  had  ridden  upon  the  horses,  either  in  saddles  or 
bareback,  over  the  same  course. 

None  of  the  cases  that  I have  seen  appear  to  me  to  shew 
that  it  was  not  a horse-race,  though  called  a trotting  match 
in  sleighs,  and  the  horses  were  driven,  not  ridden.  Challand 
v.  Bray  (1  Dow.  N.  S.  791)  was  a trotting  match,  though 
seemingly  both  horses  ridden  with  saddles ; and  considering 
that  the  plaintiff*  took  his  chance  of  winning  before  he  sought 
to  rescind  the  contract,  and  did  not  demand  back  his  deposit 
until  after  he  had  lost  the  race,  I do  not  think  he  can 
maintain  this  action  as  for  an  illegal  transaction  void  at  law.. 

Jrer  Cur . — Rule  discharged. 


ROSS  ET  AL.  V.  WINANS  ET  AL. 


185 


ROLS  ET  AL.  V.  WINANS  ET  AL. 

Bills  of  Exchange — Collateral  security— Merger — Damages  on  protested  Bills. 

To  a declaration  containing  five  counts  on  five  different  bills  in  assumpsit, 
against  the  defendant  as  maker  of  certain  bills  of  exchange,  the  defendant 
pleaded  that  after  the  bill  in  the  first  count  mentioned  became  payable 
and  while  those  mentioned  in  the  otfyer  counts  were  running,  it  was  agreed 
that  the  defendant  should  execute  a mortgage  of  certain  lands  to  secure 
payment  of  all  the  bills  of  exchange  in  the  declaration  mentioned,  and 
that  twelve  months  from  the  date  of  said  indenture  should  be  given  to  the 
defendant  for  payment  of  the  same  and  all  interest,  damages,  &c.  by 
reason  of  the  nonpayment  of  the  same  ; then  sets  out  the  indenture  of  mort- 
gage, whereby,  after  reciting  that  the  defendant  W.  had  drawn  bills  of  ex- 
change, amounting  to  &c.,  drawn  upon  and  accepted  by  the  defendant  P. 
for  their  accomodation,  payable  in  London,  and  of  which  a portion  was 
overdue  and  unpaid,  which  bills  were  endorsed  by  the  defendant  W.  to  the 
plaintiffs,  that  the  defendant,  being  unable  to  provide  funds  to  pay  said 
bills,  had  agreed  to  make  this  security  to  M (one  of  the  plaintiffs)  to 
secure  them  against  all  loss,  damage,  &c.  which  might  accrue  to  them  by 
reason  of  the  nonpayment  of  the  said  bill;  in  consideration  of  the  pre- 
mises and  five  shillings,  defendant  W.  conveyed  to  M.  (one  of  the  plaintiffs) 
certain  leasehold  property,  to  hold  for  residue  of  term  &c. , subject  to  a 
proviso,  that  if  said  W.  should  well  and  truly  retire  the  said  bills  and  pay 
or  cause  to  be  paid,  unto  the  said  firm  of  the  plaintiffs,  or  to  the  parties 
legally  entitled  to  the  same,  all  sums  of  money,  damages,  &c. , by  reason  of 
the  said  bills  and  the  nonpayment  thereof,  or  of  any  or  either  of  them,  or 
any  part  thereof,  within  twelve  months  from  the  date  of  said  indenture  : 
and  if  he  shall  then  well  and  truly  indemnify  and  save  harmless  the  said 
plaintiffs  of  and  from  all  payments,  damages,  and  expenses  by  reason  of 
the  premises,  then  to  be  void  &c.  ; containing  also  a covenant  by  said 
defendant  W.  to  perform,  &c.,  the  covenants.  &c.,  in  the  said  proviso,  and 
also  a proviso  for  'said  W.  to  retain  possession  of  the  premises  until  default, 
&c. 

Held,  that  such  mortgage  was  only  to  be  taken  as  a collateral  security  for 
the  due  payment  of  the  bills,  and  not  as  a substituted  or  independent 
security ; that  there  was  no  merger  ; and  that  the  right  of  the  plaintiffs  to 
sue  upon  the  bills  before  the  expiration  of  the  twelve  months  was  not 
restricted  by  such  mortgage. 

Held,  also,  that  where  a bill  of  exchange  is  drawn  in  Upper  Canada  addres- 
sed to  a person  residing  in  Upper  Canada,  and  payable  in  England,  ten  per 
cent,  upon  the  amount  of  such  bill  can  be  collected  under  the  statute  13 
Vic.  ch.  76. 

Writ,  26tli  of  March  1855.  Declaration,  10th  of  April 
1855. 

First  count  states  that  the  defendant  Winans,  by  the  name 
of  Mackechnie  and  Winans,  on  the  8th  of  August  1854,  at  the 
town  of  Cobourg  in  Upper  Canada,  drew  a bill  of  exchange 
directed  to  the  defendant  Poore,  requiring  him  to  pay  to  the 
order  of  the  drawers,  at  the  Union  Bank  of  London,  in 
London,  to  wit,  the  City  of  London  in  England,  X1500 
sterlingfour  months  after  date,  which  had  elapsed;  that  Poore 
accepted  the  same;  that  the  defendant  Winans  afterwards 
endorsed  it  to  the  plaintiffs,  and  that  Poore  did  not  pay  the 
2 a v.,  u.  c.  c.  p 


186  COMMON  PLEAS,  TRINITY  TERM,  19  YIC. 

same,  although  it  was  duly  presented  for  payment  on  the  day 
when  it  became  due,  of  all  which  said  Winans  had  notice. 

Second  count  is  on  a similar  bill,  drawn  on  the  21st  of 
October  for  £500  sterling,  yt  three  months  after  date. 

Third  count,  on  another  bill,  dated  29thof  September  1854^ 
for  £750  sterling,  at  four  months.  Fourth  count  the  same, 
dated  21st  of  October  1854,  for  £700  11s.  3d.  sterling,  at 
four  months.  Fifth  count  the  same,  dated  21st  of  October 
1854,  for  £697  4s.  5d.  sterling ; at  five  months. 

Pleas. — First,  by  the  defendant  Winans — As  to  £450  in 
first  count  mentioned,  the  sale  and  transfer  of  certain  stock  in 
satisfaction. 

Second,  by  Winans  to  the  whole  declaration — That  after 
the  bill  in  the  first  count  mentioned  became  payable,  and 
while  those  mentioned  in  the  second  ( qu . third),  fourth  and 
fifth  counts  were  running,  it  was  agreed  between  Winans 
and  the  plaintiffs  that  Winans  should  execute  the  mortgage 
therein  mentioned — (and  dated  the  2nd  January  1855,  and 
which  is  therein  recited)  of  certain  lands  mentioned,  nam- 
ing them  &c.,  to  secure  payment  of  all  the  bills  of  exchange 
in  the  declaration  mentioned,  and  that  a certain  time — that 
is  to  say,  twelve  months  from  the  date  of  said  indenture  (not 
then  elapsed) — should  be  given  to  the  defendant  Winans 
for  payment  of  the  same  and  the  interest  thereon,  and  all 
damages  and  expenses  by  reason  of  the  nonpayment  there- 
of. And  then  alleges  that  the  indenture  was  made  &c., 
stating  its  terms  and  Winans’  covenant;  concluding  wfith  a 
verification. 

Third  plea,  by  Poore  to  the  whole  declaration — That  the 
bills  were  accepted  by  him  for  the  accommodation  of  Win- 
ans and  without  value,  as  plaintiffs  knew;  that  after  the 
first  bill  became  due  and  while  the  others  were  running, 
it  was  agreed  between  Winans  and  the  plaintiffs,  stating 
the  indenture  of  the  2nd  January  1855,  and  alleging  the 
agreement  to  give  time  in  terms  similar  to  the  last  plea,  and 
then  concluding  with  a verification. 

Fourth  plea,  by  Poore  as  to  £450  part  &c.,  in  first  count 
&c. — The  sale  and  transfer  of  stock  by  Winans  in  satisfac- 
tion, &c.,  as  in  first  plea  by  Winans. 

Replication  (separately),  to  the  first  and  fourth  pleas, 
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traverses  the  alleged  satisfaction  in  stock, — andissue.  Separ- 
ately to  second  and  third  pleas — that  it  was  not  agreed  by 
and  between  the  defendant  Winans  and  the  plaintiffs  that 
the  time  in  the  said  second  and  third  pleas  (respectively) 
mentioned,  or  certain  time,  should  be  given  to  the  defendant 
Winans  for  payment  of  the  bills  of  exchange  in  those  pleas 
(severally)  mentioned,  or  the  interest  thereon,  or  any 
part  thereof,  or  all  or  any  part  of  the  damages  and  expenses 
by  reason  of  the  non-payment  thereof,  in  manner  and  form 
alleged  ; to  the  country,  and  issue. 

Thus  making  the  legal  construction  of  the  indenture  the 
substance  of  the  issue,  for  it  is  not  denied  in  fact,  and  the 
defendants  rely  upon  it  as  stated,  as  sustaining  the  allegation 
that  the  time  was  given.  If  it  raised  an  issue  of  fact  for  the 
jury,  the  verdict  is  for  the  plaintiffs. 

At  the  trial  the  several  bills  of  exchange  were  put  in,  cor- 
responding with  those  declared  on,  and  the  indenture  was 
duly  proved.  The  indenture,  dated  the  2nd  January,  1855, 
between  Winans,  one  of  the  defendants,  and  Mitchell,  one 
of  the  plaintiffs,  recites: 

“That  Winans  and  Mackechnie  drew  bills  of  exchange  on 
England,  amounting  to  <£8750,  drawn  upon  and  accepted  by 
Poore  for  their  accommodation,  payable  in  London,  and  of 
which  a portion  was  overdue  and  unpaid,  which  bills  were 
endorsed  by  Winans  to  plaintiffs,  and  their  paper,  payable  at 
the  banks  in  Canada,  taken  by  him  in  lieu  of  such  sterling 
bills:  That  Winans  should  have  provided  funds  to  pay  said 
bills  in  England,  but  being  unable  to  do  so,  he  had  agreed 
to  make  this  security  to  the  said  Mitchell  to  secure  them 
against  all  loss,  damages,  and  expenses  which  may  accrue  to 
them  by  reason  of  said  bills,  and  the  nonpayment  thereof,  or 
of  any  portion  thereof.  Wherefore,  in  consideration  of  the 
premises  and  of  five  shillings,  said  Winans  bargained,  sold, 
assigned  and  set  over,  to  said  Mitchell,  his  executors  and 
assigns,  certain  leasehold  premises  therein  mentioned  and 
described,  in  the  town  of  Cobourg,  to  hold  during  the  resi- 
due of  the  term,  &c.,  subject,  as  to  part,  to  a mortgage  there- 
on to  George  E.  Castle,  for  £1100. 

“Provided  always, 'and  the  said  indenture  was  made  on 
the  express  condition  that  if  said  Winans,  his  executors,  &c., 
did  and  should  well  and  truly  retire  the  said  sterling  bills, 
and  pay  or  cause  to  be  paid  unto  the  said  firm  or  plaintiffs, 
or  to  the  parties  legally  entitled  to  the  same,  all  sums  of 
money,  damages,  costs,  disbursements  and  expenses,  incur- 
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red  or  payable  by  reason  of  the  said  bills  of  exchange,  and  the 
non-payment  thereof,  or  of  any  or  either  of  them,  or  any  part 
thereof,  within  twelve  months  from  the  date  of  said  inden- 
ture; and  if  he  shall  then  well  and  truly  indemnify  and  save 
harmless  the  said  (plaintiffs)  of,  from  and  against  all  pay- 
ments, damages,  and  expenses  by  reason  of  the  premises, 
then  from  and  immediately  after  the  performance,  &c.,  of 
all  and  every  the  provisions,  agreements,  and  stipulations 
in  the  said  proviso  particularly  set  forth,  the  said  indenture 
to  be  null  and  void,  &c. 

“Provided  always,  that  if  (plaintiffs)  shall  not  pay  or  cause 
to  be  paid  the  said  bills  of  exchange  and  promissory  notes, 
or  any  or  either  of  them,  so  given,  made,  drawn,  or  accepted 
by  them,  in  lieu  of,  and  in  exchange  for  the  said  sterling 
bills;  or  if  they  shall  not  sustain  damage,  or  if  damage,  then 
if  they  shall  only  sustain  partial  damage  by  reason  of  the 
said  sterling  bills — then  this  security  shall  not  enure  to  the 
said  Mitchell  for  the  full  amount,  but  only  for  such  sum  as 
the  said  (plaintiffs)  or  their  assignees  shall  have  paid  and 
disbursed  for  and  on  account  of  the  said  Winans,  by  reason 
of  the  premises,  or  any  or  either  of  them.  And  said  Winans 
covenanted  with  said  Mitchell  that  he,  his  executors,  &c., 
should  and  would  in  every  thing  well  and  truly  observe,  per- 
form, fulfil  and  keep,  all  and  singular  the  provisions,  agree- 
ments and  stipulations  in  the  above  proviso  set  forth,  accord- 
ing to  the  true  intent  and  meaning  thereof,  and  of  said  in- 
denture, &c.,  and  that  he  had  good  right  to  assign,  &c., 
except  as  to  Castle’s  mortgage.  And  also,  that  in  case  of  de- 
fault by  him  (W.)  in  performing,  &c.,  all,  or  any  or  either  of 
the  provisions,  agreements,  &c.,  in  the  above  proviso  for  re- 
demption set  forth,  then  the  said  Mitchell  should  and  would, 
after  three  calendar  months’  notice  in  writing  to  said  Win- 
ans, his  &c.,  absolutely  sell  and  dispose  of  the  said  leasehold 
lands,  tenements  and  premises,  &c.,and  out  of  the  proceeds 
reimburse  the  (plaintiffs)  all  damages,  sums  of  money,  costs, 
charges  and  expenses,  which  they  might  have  been  put  to 
and  paid  by  reason  of  the  premises,  or  any  of  them,  or  of 
the  said  indenture,  &c.,  with  power  to  plaintiffs  to  assign 
the  same  to  purchasers,  &c.  Provided  always,  and  it  is  de- 
clared and  agreed,  that  until  default  shall  take  place  as 
aforesaid,  and  until  the  expiration  of  notice  as  aforesaid,  the 
party  of  the  first  part  (W.),  &c„  shall  retain  and  keep  pos- 
session of  all  and  every  of  the  tenements  and  premises  there- 
by conveyed  or  intended  so  to  be.  Executed  under  seal  by 
Winans  in  person,  and  Mitchell  by  his  attorney,  Fraser; 
registered  9th  January,  1855.” 

No  proof  was  given  in  support  of  the  first  and  fourth  pleas, 
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and  the  plaintiffs  had  a verdict  for  the  amount  of  the  bills, 
ten  per  cent,  damages,  interest,  &c. 

In  Easter  Term  last,  Vankoughnet  Q.  C.,  obtained  a rule 
upon  plaintiffs  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a verdictbeenteredforthe  defendants  or  for 
the  defendant  Poore,  or  to  reduce  the  amount  of  the  verdict, 
or  for  a new  trial  on  the  law  and  evidence. 

McDonald , for  the  plaintiffs,  contended  that  a mortgage 
was  not  between  the  same  parties  as  the  parties  to  this  suit,  and 
that  there  could  be  no  merger;  that  the  indenture  was  only 
collateral  to  secure  certain  bills  therein  referred  to,  but  without 
mentioning  any  particular  amount,  and  with  a nominal  con- 
sideration of  five  shillings.  That  the  intention  was  that  it 
should  operate  as  a collateral  security,  and  not  as  a substi- 
tuted security ; and  that,  as  worded,  it  could  not  merge  the 
bills.  That  the  covenant  to  pay  is  not  express,  but  is  to 
comply  with  the  terms  of  the  proviso,  which  at  best  would 
amount  only  to  an  implied  covenant  to  indemnify  &c.  That 
the  plaintiffs  do  not  engage  to  stay  proceedings  on  the  bills 
fortwelve months, andonly  accede  to thattimebeingappointed 
for  the  mortgagor  to  relieve  his  estate  by  performing  the  pro- 
viso, and  to  refrain  from  proceeding  upon  the  mortgage 
until  default  thereon.  He  referred  to  Holmes  v.  Bell,  3 Scott 
1ST.  R.  479  ; S.  C.  3 M.  & G-.  213;  Matthewson  v.  Brouse,  1, 
U.  C.  Q.  B.  R.  272  ; Murray  v.  Miller,  1 lb.  353. 

As  to  the  ten  per  cent,  damages,  that  the  verdict  was 
correct  under  the  P.  S.  13  Yic.  ch.  76,  sec.  1 ; and  interest, 
to.be  added  undersub-section  J$o  2. 

Vankoughnet , in  reply,  relied  on  M.atthewson  v.  Brouse, 
1 U.  C.  Q.  B.  R.  272,  as  in  point  in  the  defendants’  favor; 
reading  and  comparing  the  terms  of  the  mortgage  with  the 
language  of  the  court  in  that  case.  That  the  mortgage  had 
the  effect  of  extending  the  time  for  paying  the  bills  twelve 
months  from  the  2nd  January  1855 ; andif  not,  the  plaintiffs 
might  sue  upon  and  collect  the  amount  of  the  bills  before 
that  day  out  of  the  goods  of  the  parties,  keeping  at  the  same 
time  Winans’  property  tied  up  and  held  by  the  mortgagee. 
That  though  not  all  the  same  parties,  Mitchell  represented 
theplaintiffon  one  side,  ,and  Winans  both  the  defendantson 
the  other,  and  Poore  was  discharged. 
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That  an  express  covenant  to  pay  the  amount  of  the  bills 
would  merge  them,  and  it  is  the  same  in  effect  here,  what- 
ever might  have  been  intended. 

As  to  damages  : that  the  bills  are  drawn  and  accepted  in 
Upper  Canada,  and  though  payable  in  London,  are  payable 
generally  under  the  statute  ; the  words  “only,  and  not  else- 
where,” not  having  been  inserted  in  the  bills.  Wherefore 
they  are  not  drawn  upon  Poore  at  any  place  in  Europe,  for 
they  were  drawn  upon  him  at  Cobourg  in  Upper  Canada, 
where  they  were  accepted,  and  might  or  ought  to  have  been 
presented  to  him  for  payment. 

He  seemed  to  concede  that  the  plaintiffs  would  be  entitled 
to  four  per  cent,  damages ; but  how  so,  if  the  bills  were 
merged  or  not  due  when  the  action  was  brought  ? 

Macaulay,  C.  J. — The  first  question  is  whether  the  inden- 
ture supports  the  second  and  third  pleas  by  shewing  that  the 
plaintiffs  did  agree  to  give  time  to  Winans,  as  alleged.  If 
not,  then,  secondly — whether  the  damages  ought  to  be  re- 
duced to  the  extent  often  per  cent,  or  any  less  sum  : ten  per 
cent,  as  upon  protested  foreign  bills  on  London  under  the 
statute  in  that  behalf,  being  included  in  the  verdict. 

It  appears  to  me  that  the  pleas  do  not  rely  upon  the 
indenture  of  mortgage  as  discharging  one  defendant  more 
than  the  other,  nor  upon  its  constituting  a merger  or  release 
of  the  bills,  but  upon  its  amounting  to  a contract  or  agree- 
ment on  the  plaintiff’s  part  to  give  time  to  Winans  to  retire 
the  bills,  &c. 

No  authority  was  cited  to  shew  that  as  an  accommodation 
acceptor  Poore  would  be  discharged  if  the  plaintiffs  did  give 
time  to  Winans  as  alleged,  and  several  cases  seem  against  it 
There  was  nothing  to  prevent  Poore  taking  up  the  bills  at 
maturity  or  paying  them  off  at  any  time — Byles  on  Bills  180 
and  note  (/),  Fentum  v.  Pocock  (5  Taunt  192),  Price  v. 
Edmunds  (10  B.  & C.  578),  Harrison  v.  Courtauld  (3  B.  & 
Ad.  36).  Nichols  v.  Norris  (3  B.  & Ad.  41). 

It  is  to  be  observed  that  the  parties  to  the  mortgage  do 
not  include  all  the  plaintiffs,  nor  both  the  defendants,  who  are 
sued  in  this  action  on  different  grounds  of  liability  but  one  of 
each — that  is  Mitchell  and  Winans. 
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If  the  indenture  of  mortgage  did  amount  to  an  agreement 
binding  on  the  plaintiffs  to  give  twelve  months’  time  to 
Winans  to  take  up  the  bills  &c.,  the  sufficiency  of  the  sec- 
ond and  third  pleas  as  a bar  in  point  of  law  is  not  now  the 
question;  but  what  is  the  legal  construction  and  effect  of 
the  mortgage  in  relation  to,  and  as  in  fact  establishing  the 
agreement  to  give  time  alleged  in  those  pleas? 

It  is  not  contended  that  if  Mitchell,  one  of  the  plaintiffs, 
agreed  to  give  time  as  alleged  it  does  not  hind  all  the  plain- 
tiffs, in  whose  behalf  he  acted ; at  all  events  it  hound  him, 
one  of  the  plaintiffs.  The  agreement  then  seems  to  be,  that 
though  not  directly  expressed  the  mortgage  does  impliedly 
contain  an  agreement  by  Mitchell  to  give  Winans  twelve 
months’  time  to  redeem  the  bills  &c.,  on  the  ground,  among 
others,  that  being  an  indenture  inter  partes , its  words  are 
those  of  both  parties,  and  that  inasmuch  as  Winans’  coven- 
ant is  to  perform  all  the  provisions,  agreements  and  stipu- 
lations in  the  proviso  set  forth,  he  covenanted  to  pay  off  the 
several  bills  within  twelve  months  from  the  date  of  the  in- 
denture, whence  it  must  be  inferred,  from  the  plaintiff 
Mitchell  accepting  such  a covenant  in  connexion  with  the 
rest  of  the  instrument,  that  he  agreed  to  grant  twelve  months 
to  make  such  payments,  and  in  short,  extended  the  time  for 
payment  of  each  bill  respectively  until  the  expiration  of 
twelve  months  from  the  2nd  January  1855.  If  they  did  not 
become  merged  in  the  covenant  quoad  Winans,  it  may  be 
proper  to  consider  how  far  the  indenture  does  amount  to 
such  an  agreement  as  the  pleas  allege — to  inquire  whether 
it  released  or  merged  the  bills  ; for  if  not,  it  must  then  re- 
main the  only  question  whether  independently  thereof  it 
extended  the  time  of  payment  for  each  bill  due  or  not  due 
as  subsisting  securities,  or  whether  it  constitutes  a collater- 
al security  only,  without  affecting  the  terms  of  the  original 
securities,  viz. — the  bills  of  exchange  declared  upon,  or  the 
plaintiffs’  remedy  thereunder  as  holders, — Byles  on  Bills, 
176-8.  Ido  not  think  it  released  or  merged  the  bills.  It 
certainly  did  not  release  Winans  therefrom;  nor  could  it 
have  intended  to  merge  them,  because  the  very  terms  of 
the  proviso  are  that  Winans  should  retire  them  and  pay  all 
damages  &c.,  within  twelve  months  from  date.  Moreover, 


192 


COMMON  PLEAS,  TRINITY  TERM,  19  VIC. 


it  recites  that  he  had  agreed  to  make  that  security  to  secure 
them,  not  to  absorb  or  supersede  them.  It  seems  to  me 
therefore  to  amount  only  to  a collateral  security. — Byles  on 
Bills,  182-4.  Drake  v.  Mitchell  (3  East.  251),  Solly  v.  For- 
bes (2  B.  & B.  38),  Twopenny  v.  Young  (3  B.  & C.  208), 
Bell  v.  Banks  (3  M.  & G.  258),  Weston  v.  Foster  (2  Bing. 
N.  S.  693),  Holmes  v.  Bell  (3  M.  & G.  220),  Ernes  v.  Wid- 
dowson  (4  C.  & P.  151),  are  much  in  point.  King  v.  Hoare 
(13  M.  & W,  494-6),  Thimbleby  v.  Barron  (3  M.  & W.  21b_ 
Ford  & Beech  (11  Q.  B.)  852-869,  S.  C.  12  Jur.  310),  Gi 
bons  v.  Voiullon  (8  C.  B.  485,  S.  C.  11  Ju.  60),  Beishaw  v. 
Bush  (17  Ju.  57,  S.  C.  14  Eng.  Rept.  269),  Squire  v.  Ford 
(15  Ju.  619,  S.  C.  5 Eng.  Kept.  32),  Henderson  v.  Stobart 
(5  Ex.  Rep.),  Lyth  v.  Ault  (7  Ex.  Rep.  669),  Allenby  v. 
Dalton  (5  L.  J.  O.  S.  Q.  B.  312),  Andell  v.  Baker  (15  Q. 

B,  20),  Matthewson  v.  Brouse  (1  U.  C.  R.  272),  Murray  v. 
Miller  (1  IJ.  C.  R.  353).  Bank  B.  H.  A.  v.  Jones  et  al.  (8  TJ* 

C.  Q.  B.  R.  86),  Bank  U.  C.  v.  Sherwood  (8  IJ.  C.  Q.  B. 
R.  116),  Owen  v.  Homan  (15  Ju.  339,  S.  C.  3 Eng.  Rep. 
112-126).  These  cases,  though  not  all  equally,  shew,  I 
think,  that  this  was  a collateral  security  only,  and  not  a 
merger  of  the  bills  as  substituted  in  their  place,  nor  is  a 
merger  or  a release  pleaded. 

It  is  to  be  assumed  that  in  most  of  the  foregoing  cases  the 
debts  or  securities  in  question  were  due  and  payable,  and 
rights  of  action  therefore  had  vested  in  the  creditors;  where- 
as here  only  the  bill  mentioned  in  the  first  count  was  due 
and  payable,  and  the  others  declared  on  were  still  running; 
whether  any  others  existed,  due  or  outstanding  to  which 
the  indenture  refers,  we  are  not  informed.  But  as  respects 
intention,  if  it  be  clear  that  the  right  of  action  vested  in  the 
plaintiffs  under  the  first  bill  was  not  put  an  end  to,  and 
would  not  be  extinguished  or  suspended,  even  by  an  explicit 
collateral  undertaking  to  give  time,  it  shews  that  it  was  not 
intended  to  alter  or  suspend  the  rights  of  the  plaintiffs  in 
relation  to  the  bills  not  yet  due,  but  that  the  object  was 
collateral  security. 

Then,  on  the  other  point,  the  argument  in  effect  is,  that  by 
the  indenture  the  plaintiffs  extended  the  time  for  paying  the 
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bills,  including  those  over  due,  as  well  as  those  not  then  due. 
As  to  those  overdue,  it  is  clear  such  an  agreement  would  not 
be  a good  legal  bar.  And  as  to  those  coming  due,  it  is  not 
so  agreed  unless  by  implication. 

In  Ernes  v.  Widdowson,  4 C.  & P.  151 — assumpsit  on 
two  bills  of  exchange,  drawer  against  acceptor — it  does  not 
appear  whether  both  or  either  were  due  when  the  arrange- 
ment relied  upon  was  made,  in  consequence  of  which  the 
defendant  assigned  property  as  a security  for  certain  sums 
then  due,  and  also  for  all  future  demands.  There  was  a 
power  of  sale  in  the  assignment,  but  it  was  not  to  be  execut- 
ed until  after  six  months’  notice,  which  notice  had  not  been 
given.  The  defence  proceeded  on  the  ground  that  the  per- 
sonal remedy  was  suspended.  Tindal,  C.  J.,  was  of  the 
opinion  that  such  an  assignment  could  only  be  considered  as 
collateral  security,  and  that  the. personal  remedy  was  not 
suspended,  as  there  was  not  any  clause  to  that  effect  in  the 
deed.  It  does  not  appear  whether  there  was  a covenant  to 
pay;  and  one  question  here  is,  whether  there  is  a covenant  to 
that  effect  in  the  present  indenture. 

Byles  on  Bills,  172-175  ; King  v.  Gillett  (7  M.  & W.  55), 
Thimbleby  v.  Barron  (3  M.  & W.  210),  Gossv.  Lord  Nugent 
(5  B.  & Adol.  58),  Foster  v.  Dawber  (6  Ex.  R.  840-851),  are 
material  upon  the  nature  and  effect  of  subsequent  agreements 
to  prolong  the  time  foi  the  performance  of  executory  con- 
tracts before  breach, — 6 Ex.  R.  851-2,  and  American  note  at 
the  end.  But  a distinction  is  taken  between  executory  and 
executed  contracts ; and  bills  of  exchange  and  promissory 
notes  are  spoken  of  as  evincing  executed  contracts  on  the 
part  of  the  drawee,  payee  or  holder,  and  as  requiring  a new 
consideration  to  render  an  undertaking  to  extend  the  time 
binding  as  an  agreement,  even  collaterally.  So  far  as  consider- 
ation is  material,  there  is  ample  in  the  present  case  as  between 
Winans  and  Mitchell.  It  does  not  therefore  depend  upon 
that  point.  Story  on  Promisory  Notes,  secs.  413,  414,  416  • 
Story  on  Bills,  sec.  427 ; Pring  v.  Clarkson  (1  B.  & C.  14, 
S.  C.  2 D.  & R.  78),  Gould  v.  Robson  (8  East.  576),  Bedford 
v.  Deakin  (2  B.  & A.  210,  S.  C.  2 Star.  N.  P.  C.  178) 
2 b v.,  u.  c.  c.  P. 
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Badnall  v.  Samuel  (3  Price  521),  Thomas  v.  Courtney  (1  B. 
& A.  1),  Philpot  v.  Bryant  (4  Bing.  7279,  21). 

Here  the  plaintiff  Mitchell,  did  expressly  agree  in  the 
indenture,  not  to  forbear  twelve  months  upon  the  bills, 
but  that  until  default,  and  the  expiration  of  three  months’ 
notice,  Winans  should  retain  and  keep  possession  of  the 
leasehold  lands,  tenements,  &c.,  transferred  by  the  indenture 
of  the  2nd  J anuary  1855.  There  is  not  a word  about  delay  in 
prosecuting  the  bills ; he  did  not  agree  to  surrender  or  for- 
bear proceedings  on  the  bills,  and  the  plaintiffs  still  hold  them 
One  argument  in  favor  of  an  implied  undertaking  to  give 
time  &c.  is,  that  the  effect  of  the  mortgage  was  to  tie  up  the 
property  mortgaged,  thereby  abridging  Winans’  means  of 
paying,  and  placing  his  assets  beyond  the  reach  of  an  execu- 
tion ; unless,  as  being  the  morgagee  of  a chattel  real,  the 
morgagor’s  right  of  redemption  might  be  sold  under  the  12 
Vic.  ch.  73 — a step  that  would  be  quite  inconsistant  with  the 
terms  of  the  mortgage  before  default,  and  which  might  be 
taken  within  the  year,  if  plaintiffs  can  recover  in  this  action. 

There  are  also  the  terms  of  the  second  proviso  in  the  inden- 
ture to  be  borne  in  mind,  importing  that  the  plaintiffs  were 
to  take  up  the  bills  if  outstanding,  or  lose  the  benefit  of  the 
mortgage  security  except  pro  tanto. 

I have  not  overlooked  those  weighty  considerations.  But  it 
may  be  asked,  whether,  if  not  paid  at  maturity,  it  was  neces- 
sary for  the  plaintiffs  (if  holders)  to  present  them  for  pay- 
ment, or  to  give  notice  of  non-payment,  to  Winans.  It  was 
probable  Winans  could  not  object  to  the  want  of  notice, 
had  it  been  omitted,  on  the  ground  that  in  the  indenture  he 
admits  the  want  of  assets  in  the  acceptor’s  hands  and  his 
inability  to  supply  funds,  and  so  of  presentment  for  payment. 
— Terry  v.  Parker  (6  A.  & E.  502),  Byles  on  Bills  160.  Still 
the  consideration  is,  whether  the  bills  were  dishonored  when 
presented,  or  would  be  so,  even  if  not  presented ; and  if  so, 
whether  a right  of  action  vested  thereon  in  the  plaintiffs  as 
holders.  That  may  be  tested  by  supposing  this  action  had 
been  deferred  till  the  twelve  months  had  expired : could  the 
plaintiffs  then  have  sued  and  recovered  on  the  bills,  or  was 
Poore  discharged,  and  their  only  remedy  against  Winans  on 
his  covenant  ? This  seems  to  refer  it  back  to  the  test  whether 
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the  bills  were  merged  or  absolutely  extinguished  and  at  an 
end;  for  if  they  were  to  continue  as  subsisting  securities  inde- 
pendently of  the  mortgage,  the  mortage  could  only  operate 
as  a collateral  security.  It  might  however,  nevertheless, 
contain  an  agreement  to  extend  the  time  for  payment,  and 
therefore  suspend  any  right  of  action  thereon  till  the  twelve 
months  had  elapsed ; and  that  is  what  the  plea  as  to  the  fact 
alleges,  whether  a valid  legal  defence  in  law  or  not.  Can  it 
be  said  that  in  consideration  of  Winans’  executing  the 
mortgage  security,  the  plaintiffs,  through  Mitchell,  accepted 
it  in  satisfaction  or  discharge  of  the  bills,  or  agreed  to  extend 
the  time  for  the  payment  thereof  by  him  as  drawer,  and 
liable  over  to  the  plaintiffs,  for  twelve  months  ? The  answer 
seems  to  be  that  it  was  either  collateral  security  or  a sub- 
stituted satisfaction  ; and  if — as  I think  it  was — a collateral 
security  only,  it  follows  that  it  is  beside  the  bills,  which 
remain  as  the  first  security ; and  that  being  the  case,  the 
plaintiffs’  rights  as  holders  thereof  should  not  be  curtailed  by 
implication.  And  as  the  instrument  of  the  2nd  of  January 
1855  does  not  in  explicit  terms  grant  or  extend  the  time  for 
payment  of  the  bills,  as  continuing  securities  for  twelve 
months,  it  cannot  be  inferred  from  the  mere  fact  of  the 
acceptance  of  such  collateral  security  redeemable  in  twelve 
months,  with  a covenant  to  perform  the  proviso — Kendrick  v. 
Loma  (2  C.  & J.  405,  S.  C.  2 Tyr.  438),  Bishop  v.  Rowe 
(3  M.  & S.  362),  Dillon  v.  Rimmer  (1  Bing.  100),  Lumley 
v.  Musgrave  (4  Bing.  N.  S.  9),  Lumley  v Hudson  (ib.  15), 
Belshaw  v.  Bush  (17  Ju.  67,  S.  C.  14  Eng.  269,  S.  C.  11. 
C.  B.  191),  Griffiths  v.  Owen  (13  M.  & W.  58),  James  v 
Williams  (13  M.  & W.  828).  The  effect  of  negociable  secu- 
rities in  suspending  vested  rights  of  action,  as  distinguished 
from  mere  agreements  not  to  sue  for  a specific  time — Byles 
on  bills,  288-292.  Was  it  intended,  or  is  it  the  legal  effect, 
that  the  bills  were  to  be  in  abeyance  for  twelve  months,  and 
so  to  constitute  in  themselves  securities  for  Winans’  perform- 
ance of  his  covenant;  or  were  they  at  an  end,  or  did  they 
subsist  intact , with  all  the  ordinary  rights  attending  them  ? 
There  is  certainly  an  apparent  inconsistency  in  the  plaintiffs 
taking  a. mortgage  with  twelve  months  to  redeem  or  perform 


196  COMMON  PLEAS,  TRINITY  TERM,  19  YIC. 

the  condition — viz:  payment  of  the  bills — and. at  the  same 
time  to  retain  and  exercise  a right  to  sue  upon  the  bills  in  the 
meantime. 

But,  upon  the  best  consideration  I can  give  the  subject,  it 
appears  to  me  the  mortgage  is  only  a collateral  security.  The 
first  proviso  requires  Winans  to  retire  the  bills  &c.  within 
twelve  months.  It  has  not  been  contended  that  he  was  to  do 
so  promptly,  at  maturity,  but  he  was  to  do  it  within  twelve 
months,  in  whosesoever  hands  they  might  be  as  the  lawful 
holders  thereof ; and  he  became  bound  to  Mitchell  to  pay  the 
plaintiffs,  or  the  parties  legally  entitled  to  the  same,  all  sums 
of  money  or  damages  incurred  or  payable  by  reason  of  the 
said  bills  of  exchange,  and  the  non-payment  thereof,  &c., 
This  seems  a collateral  undertaking,  and  to  assume  the  con- 
tinuance of  the  bills  as  negociable  securities. 

The  plaintiffs  do  not  grant  time  to  pay  them,  but  the 
drawer  covenants  with  one  of  the  plaintiffs  to  retire  them  and 
pay  all  damages  within  twelve  months  to  whoever  may  be 
entitled  to  the  same,  so  as  to  indemnify  the  plaintiffs  (his 
endorsers,  and  as  such  liable  to  those  holding  under  them) 
in  relation  thereto.  If  indorsees  of  the  plaintiffs  held  them, 
they  of  course  .could  have  sustained  actions  thereon  against 
the  defendants  ; and  if  the  plaintiffs  took  them  up,  or  had  held 
them  all  along,  they  were  equally  entitled  to  enforce  them. 
This  is,  I think,  the  more  correct  view  of  the  transaction, 
although  probably  not  contemplated  by  the  parties  to  the 
mortgage  at  the  time. 

I have  not  laid  stress  upon  the  mortgage  being  not  only 
collateral  as  a secui  ity,  but  collateral  as  to  parties — one  only, 
and  not  all  of  the  plaintiffs,  and  one  only  of  the  defend- 
ants, being  parties  thereto.  If  the  party  of  the  second  part 
(Mitchell)  undertook  to  give  time  by  the  terms  of  the 
mortgage  intrument,  he  must  have  covenanted  so  to  do,  but. 
his  covenant  did  not  include  the  other  plaintiffs,  though 
partners  and  jointly  interested.  Heal  one  could  sue  Winans 
thereon.  It  is  not  pleaded  that  one  of  the  plaintiffs  cove- 
nanted to  give  time  to  Winans  &c.,  but  all  the  plaintiffs 
agreed  to  do  so.  I do  not  think  the  evidence  supports  such 
allegation ; at  all  events  I apprehend  that  the  agreement 
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at  the  utmost,  even  as  the  pleas  state  it,  would  only  be,  not 
to  sue  upon  the  bills  for  a time,  certainly  as  respected  the  one 
overdue,  and  also  as  to  the  others,  if  only  collateral,  and 
they  were  not  themselves  extended,  as  to  the  plaintiff’s  right 
to  treat  them  as  overdue  against  Winans.  And  it  is  well 
established  that  such  an  agreement  cannot  be  pleaded  in  bar 
of  an  action  on  the  original  debt  or  security,  and  the  pleas 
would  in  that  event  be  bad  in  law,  and  the  plaintiffs  be 
entitled  to  recover  non  obstante. 

As  to  the  damages,  it  is  to  be  observed  that  each  of  the 
bills  is  dated,  and  drawn  by  McKechnie  and  Winans,  at 
Cobourg  in  Upper  Canada,  upon  Sir  Edward  Poore,  Cobourg — 
that  is,  at  the  same  place — payable  to  the  order  of  the  draw- 
ers “ at  the  Union  Bank  of  London,  London,”  meaning  in 
England,  where  they  were  presented  for  payment,  and  pro- 
tested for  non-payment,  being  accepted  generally. 

The  7 Wm.  IV.  ch.  5,  sec.  1,  related  only  to  special  accep- 
tances, not  bills  drawn  payable  at  a particular  place.  By  the 
12  Vic.  ch.  22,  sec.  7,  it  was  enacted  that  every  bill  and  note 
shall  be  taken  to  be  payable  generally,  unless  it  be  expressed 
in  the  body  thereof  that  the  same  is  payable  at  a bank  or 
other  place  only,  and  not  otherwise  or  elsewhere,  and  every 
acceptance  of  a bill  shall  be  deemed  and  taken  to  be  a general 
acceptance  unless  the  same  be  expressed  to  be  payable  at  a 
bank  or  other  place  only,  and  not  otherwise  or  elsewhere;  and 
the  acceptance  on  such  bill,  and  the  promise  on  such  note  so 
made,  payable  at  a bank  or  other  place  only,  and  not  other- 
wise or  elsewhere  as  aforesaid,  shall  be,  and  be  taken  to  be,  a 
qualified  acceptance  of  such  bill  or  promise  of  such  note ; and 
the  acceptor  or  maker  shall  not  be  liable  to  pay  the  said  bill 
or  note,  except  in  default  of  payment,  when  such  payment  shall 
have  been  first  duly  demanded  at  such  bank  or  other  place — 
See  sec.  13,  post. 

The  13  & 14  Vic.  chap.  23,  sec.  4,  restricted  this  clause 
enacting  that  if  in  any  bill  or  note,  or  in  the  acceptance 
thereof,  the  same  be  made  payable  at  any  stated  place,  it  shall 
be  understood  to  be  made  payable  at  such  place  only,  and 
not  otherwise  or  elsewhere,  and  the  promise  or  acceptance 
shall  be  held  to  be  qualified  accordingly ; provided  always. 
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that  this  section  shall  not  extend  to  Upper  Canada, — Hol- 
stead  v.  Skelton  (5  Q.  B.  86),  Blake  v.  Beaumont  (4  M.  & 
G.  7),  Wilmot  v.  Williams  (7  M.  & G.  1017). 

12  Vic.  ch.  22,  sec.  13 — Every  bill  or  note  payable  at  such 
bank  or  other  place  only,  and  not  otherwise  or  elsewhere, 
shall  (qu.  may)  at  maturity  be  presented  for  payment  at  such 
bank  or  place  only ; and  every  bill  or  note  payable  generally, 
shall  at  maturity  be  presented  to  the  acceptor  or  maker, 
either  personally  or  at  his  then  residence  or  office,  or  usual 
place  of  business,  &c. — Ridout  v.  Manning  (7  U.  C.  Q.  B.  R 
35) — Vide  13  & 14  Vic.  ch.  23,  sec.  4. 

51  Geo.  III.  ch.  9,  sec.  2 — Bills  drawn  by  any  person  residing 
in  the  province,  upon  any  person  in  Europe,  &c.,  ye  turned 
under  protest  for  non-payment,  &c.,  upon  protest  for  non- 
payment of  bills  of  exchange,  drawn,  sold,  or  negociated 
within  Upper  Canada,  although  not  drawn  on  or  by  any 
person  residing  therein,  shall  in  the  following  cases  be  as 
follows,  &c. : i.  e. — -If  such  bill  shall  have  been  drawn  upon 
any  person  or  persons  at  any  place  in  Europe,  or  in  the 
West  Indies,  or  in  any  part  of  America  not  within  this 
Province,  or  any  other  British  North  American  Colony,  and 
not  within  the  territory  of  the  United  States,  ten  per  cent, 
upon  the  principal  sum  specified  in  such  bill.  If  drawn  upon 
any  person  or  persons  in  any  of  the  British  North  American 
Colonies  or  in  the  United  States,  four  per  cent.  &c. — See  secs. 
2 & 4 stat.  14  & 15  Vic.  ch.  62,  sec.  5 ; Rothschild  v.  Currie 
(1  Q.  B.  43),  Allen  v.  Kemble  (13  Ju.  286),  Amner  v.  Clarke 
(2  C.  M.  & R.  468)  Byles  299-63-64,  Potter  v.  Brown, 
(5  East  124),  Trimbey  v.  Vignier  (1  Bing,  N.  S.  151), 
Don  v.  Lipman  (5  C.  & F.  1,  12,  13),  Pring  v.  Clarkson 
(1  B.  & C.  15),  Kearney  v.  King  (2  B.  & A.  301),  Allan 
v.  Kemble  (13  Ju.  287),  Truscott  v.  Billings  (T.  T.  1 & 2 Vic,), 
Commercial  Bank  v.  Johnson  (2  U.  C.  Q.  B.  R.  126),  Ridout 
et  al.  v.  Manning  et  al.  (7  U.  C.  Q.  B.  R.  35),  City  Bank 
v.  Lay  (1  U.  C.  Q.  B.  R.  192),  Mathewson  v.  Carman  (1  U. 
C.  Q.  B.  R.  259),  Smith  v.  Hall  (3  U.  C.  Q.  B.  R.  315),  Gibbs 
v.  Fremont  (17  Ju.  820). 

The  12  Vic.  ch.  22  has  been  held  by  the  Court  of  Q.  B.  U. 
C.  to  have  force  of  law  in  Lower  Canada  only;  and  the  sub- 
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sequent  statute  13  & 14  Yic.  ch.  23,  sec.  4,  is  declared  not  to 
extend  to  Upper  Canada ; but  whether  that  was  in  conse- 
quence of,  or  before,  or  after,  the  decision  of  the  case  of 
Ridout  v.  Manning,  the  dates  in  the  printed  report  and 
statutes  do  not  shew.  Excluding  the  application  of  12  Yic.  ch. 
22  from  Upper  Canada,  it  follows,  especially  in  reference  to 
the  13  & 14  Yic.  ch.  23,  sec.  4,  that  the  law  regulating  bills 
of  exchange  and  promissory  notes,  in  several  important 
particulars,  is  not  uniform,  in  the  two  great  divisions  of  the 
present  Province  of  Canada.  In  Upper  Canada — rejecting 

12  Yic.  ch.  22,  and  abiding  by  several  decisions  in  Q.  B., 
which  until  reversed  in  appeal,  or  superseded  by  the  legisla- 
ture, we  think,  should  be  followed — the  law  as  respects  the 
place  of  payment  of  bills  of  exchange  like  the  present,  is  to 
be  taken  from  the  law  of  England,  the  statute  of  U.  C.  7 W. 
IY.  ch.  5,  and  the  12  Yic.  ch.  76  ; the  effect  of  which  is,  that 
being  made  payable  at  a particular  place  in  the  body  of 
them,  these  bills  are  by  their  own  terms  made  payable  there 
as  respects  both  drawer  and  acceptor,  and  there  only  as 
respects  the  drawer,  though  not  absolutely  as  to  the  acceptor 
without  the  addition  of  the  words  * only,  and  not  otherwise 
or  elsewhere ; ’ which  words,  in  relation  to  bills  of  exchange, 
relate  only  to  special  (as  distinguished  from  general)  accep- 
tances. Here  the  acceptance  itself  is  general ; but  the 
contract  arising  thereupon,  in  reference  to  the  body  of  the 
bill,  is  to  pay  at  the  Union  Bank  of  London,  in  London ; 
therefore,  though  drawn  and  accepted  in  Upper  Canada,  they 
are  payable  in  London,  where  they  were  properly  presented. 

Then  as  to  damages — lex  loci  contractu , and  of  the  form  in 
which  the  action  is  brought,  govern  the  question  of  damages. 
The  bills  are  not  drawn  upon  a person  then  personally 
resident  at  any  place  in  Europe,  but  upon  a person  then 
resident  in  Upper  Canada,  requesting  him  to  pay  at  a place 
in  Europe;  it  is  in  effect  drawn  upon  him  (i.  e.,  payable  at) 
the  Union  Bank  in  London. 

I think  the  spirit  of  the  act  is  best  sustained  by  holding  that 
as  respects  the  right  to  claim  damages  the  present  consti- 
tute foreign  bills  drawn  upon  a person  at  a place  in  Europe; 
for,  being  drawn  payable  at  a place  certain  in  Europe — 


200 


COMMON  PLEAS,  TRINITY  TERM,  19  VIC. 


viz.,  the  Union  Bank  of  London,  in  London — they  are  in  effect 
drawn  upon  and  accepted  by  the  drawee,  payable  at  that  place, 
though  bis  acceptance  be  general  within  the  7 W.  IV.  ch.  5. 
It  is  not  drawn  upon  him  at  a place  in  Canada  or  elsewhere, 
but  at  a place  certain  in  Europe,  and  accepted  generally.  It 
is  drawn  upon  him  at  the  place  where  by  its  terms  it  is  made 
payable.  If  the  word  “ payable  ” had  been  inserted  or  been 
understood  before  the  words,  “ at  any  place  in  Europe,  ” It 
would  read,  “ drawn  upon  any  person  at  a place  in  Europe/’ 
there  would  be  no  doubt/and  I think  such  is  the  effect  of  the 
statute  as  worded. 

Putting  the  mortgage  out  of  sight  as  against  the  drawer 
(Winans),  it  was  incumbent  upon  the  holder  to  present  the 
bills  at  the  Union  Bank,  and  consequently  he  is  liable  to  the 
ten  per  cent,  damages.  It  was  not  necessary  to  present  them 
there  to  render  the  acceptor  liable,  because  of  his  general  ac- 
ceptance ; but  it  was  competent  to  the  holder  to  present  them 
there,  and  such  presentment  was  sufficient,  as  against  both 
acceptor  and  drawer.  I do  not  find  that  when,  as  in  this 
case,  the  bills  are  accepted  in  Upper  Canada,  the  acceptor 
being  sued  here,  is  not  liable  to  the  ten  per  cent,  damages,  . 
upon  default  in  payment  of  bills  so  accepted,  and  payable 
at  a place  in  Europe,  as  well  as  the  drawer  or  endorsers ; and 
the  bills  being  in  the  body  of  them  made  payable  at  a place 
certain  in  London,  and  the  holder  entitled  to  present  them 
there  for  payment,  and  having  presented  them  there  I 
apprehend  they  are  within  the  spirit  of  the  statute,  and 
that  the  plaintiffs  are  entitled  to  the  damages  allowed  there- 
by, as  they  would  have  been  liable  to  their  endorsees,  had 
they  transferred  the  bills  to  others  by  endorsement  in  Upper 
Canada. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Per  Car. — Rule  discharged. 
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Coulter  v.  Lee. 

Consideration — Partial failure  of. 

To  a declaration  on  a promissory  note,  the  defendant  pleaded  as  to  £157  10s. 
part  &c.,  that  the  plaintiff  represented  he  was  owner  of  certain  lands  and 
that  he  was  the  equitable  owner  of  lot  14  &c.  through  one  R.,  who  had  pur- 
chased it  from  the  crown  on  behalf  of  the  plaintiff,  and  held  the  same  as 
trustee  for  him,  and  that  the  plaintiff  then  falsely  and  fraudulently 
represented  to  the  defendant  that  he  could  procure  said  R.  to  make  an 
assignment  of  his  interest  therein,  and  that  the  defendant  was  induced  by 
the  same  representations  to  accept  the  plaintiff’s  offer  to  sell  to  him  the 
defendant  the  same ; whereupon  the  plaintiff,  by  deed-poll,  conveyed 
all  his  right  and  interest  in  the  said  lands  to  the  defendant;  that  defendant 
paid  part  down  and  gave  his  two  promissory  notes  for  the  balance,  one  of 
which  is  the  one  declared  upon  ; that  at  the  date  of  said  deed-poll  and 
notes  the  plaintiff  had  no  right  or  interest  in  said  lot  14,  and  that  said  R., 
although  requested,  refused  to  assign  his  interest  in  said  lot  to  the 
defendant. 

Held , that  such  plea  was  no  answer  to  the  action,  the  contract  being 
entire,  and  the  failure  of  consideration  not  being  definite  as  to  this  note. 

Assumpsit  on  a promissory  note  made  by  the  defendant  on 
the  6th  of  May,  1854,  to  plaintiff  or  order,  for  .£213  125.  6d. 
with  interest,  six  months  after  , date.  Plea,  as  to  £157  105., 
part  &c.,  that  the  plaintiff  represented  to  the  defendant  (as  the 
fact  was)  that  he  had  the  right  and  title  to  certain  lands  men- 
tioned, and  that  he  had  also  represented  that  he  was  equitable 
owner  of  lot  number  14  in  the  2nd  concession  of  the  towhship 
of  Tosoronto,  through  one  Ruthven,  who  had  purchased  it 
from  the  crown  on  behalf  of  the  plaintiff  and  held  the  same 
as  trustee  for  him ; and  that  the  plaintiff*  then  falsely  and 
fraudulently  represented  to  the  defendant  that  he  could  pro- 
cure him  to  make  an  assignment  of  his  interest  therein  to 
the  defendant,  upon  being  requested  so  to  do;  and  that  the 
plaintiff  so  representing  and  offering  to  sell  all  his  right  and 
interest  in  the  said  lands  to  the  defendant,  being  in  the  whole 
eight  hundred  and  sixty  acres  at  15 5.  9 d.  per  acre,  amounting 
to  £677  55.  payable  £250  down  and  the  balance  to  be  se- 
cured by  two  promissory  notes  for  £213  125.  Qd.  each,  made 
by  the  defendant  to  the  plaintiff,  the  defendant  was  induced 
by  the  said  representations  to  accept  the  offer,  whereupon,  at 
the  time  the  said  promissory  notes  were  made,  the  plaintiff, 
by  deed-poll,  whereby,  in  consideration  of  £677  5 5.  the  re- 
receipt whereof  is  acknowledged,  sold  and  assigned  to  the 
defendant  all  his  right,  title  and  interest  of,  in  and  to  the  afore- 
said lands  ; that  the  defendant  paid  to  the  plaintiff  £250  down, 
and  made  to  him  his  two  promissory  notes  for  £213  125.  (ki. 
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each,  one  of  which  is  the  one  declared  upon ; that  at  the  date 
of  said  deed-poll  and  notes  the  plaintiff  had  no  right  or  interest 
in  the  said  lot  number  14  to  convey  or  assign,  nor  did  he  then 
or  since  procure  said  Ruthven  to  assign  to  the  defendant  his 
interest  therein,  although  both  the  plaintiff  and  the  defendant 
requested  himso  to  do, but  refused,  the  defendant  being  willing 
to  accept  such  assignment ; and  that  said  Ruthven  had  since 
incapacitated  himself  from  assigning,  by  conveying  his  right 
and  interest  to  another,  &c.  As  to  residue,  nil  dicit,  and 
judgment  taken  for  residue  &je. 

Replication— De  injuria  and  issue. 

The  defendant  proved  the  deed-poll  stated  in  the  plea,  be- 
ing a general  assignment  of'  all  the  plaintiff’s  right,  title 
or  interest  of,  in,  and  to  the  lots  of  land  therein  mentioned, 
including  lot  number  14  in  the  second  concession  Tosoronto, 
without  any  covenants.  Also  a certificate  of  sale  by  John 
Alexander,  Crown  land  agent,  dated  Barrie,  9th  of  F ebruary 
1854;  receipt  from  Alexander  Ruthven  for  £7  105,  upon 
this  lot,  200  acres  at  7s.  6d.  per  acre. 

Also  an  assignment  not  executed  from  said  Ruthven  to  the 
defendant  of  all  his  right  and  title  Ac.  to  said  lot  of  land, 

dated  the day  of 1854,  with  a blank  affidavit  of 

execution  not  sworn,  annexed. 

Also  a memorandum  drawn  up  by  the  attorney  of  the 
parties  : 

(Coulter  to  Lee.) 

“ 860  acres  at  $3 $2580 

“Paid  by  Coulter  $120  for  800  acres,  $9  for  60  acres  . . 129 

4)2709  $2709 

677"5” 

$1000  on  or  before  the  14th  of  May;  balance,  half  in  six 
months  and  half  in  twelve  months,  secured  by  note  of  Lee,  s 
with  other  figures  ; shewing  that  $2709  or  £677  55.  less  £250, 
less  £427  55.  halved  £213  125.  6d. 

It  was  proved  that  the  memorandum  shewed  the  basis  of 
the  transaction. 

The  note  declared  upon  was  not  produced,  nor  was  any 
notice  to  produce  given  to  the  plaintiff  or  his  attorney;  but 
the  witness  represented  that  a note  of  the  same  date  and 
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amount  corresponded  with  one  of  the  notes  made  on  this 
sale. 

It  was  also  proved  that  Coulter  had  himself  purchased  the 
lot  of  land  from  the  crown  agent  in  the  name  of  Ruthven, 
without  his  knowledge  or  consent,  and  that  Ruthven  refused 
to  ratify  the  act  upon  being  requested  to  execute  an  assign- 
ment to  the  defendant,  after  the  plaintiff  had  made  the  deed- 
poll  to  him. 

There  was  also  evidence  that  the  plaintiff  had  represented 
to  the  defendant  that  Ruthven  would  execute  such  assignment 
any  time  upon  request,  and  said  he  would  get  it  done,  which 
satisfied  the  defendant,  who,  relying  upon  receiving  such 
assignment,  paid  the  money  and  gave  the  notes  or  papers 
said  to  be  notes,  for  no  notes  were  produced. 

For  the  plaintiff*  it  was  contended  that  the  defendant  could 
not  give  proof  of  the  notes  referred  to,  or  either  of  them, 
without  producing  them,  although  the  note  declared  on  was 
not  denied  by  plea,  such  production  being  essential  to  establish 
the  identity.  Also,  that  the  failure  of  the  consideration  was 
partial,  and  applied  equally  to  the  sum  paid  and  the  other 
note  ; and  the  sale  being  of  a larger  quantity  of  lands  at  so 
much  an  acre,  it  could  not  be  said  the  failure  was  of  a specific 
sum  on  account  of  this  particular  lot,  which  in  itself  may 
have  been  worth  more  or  less  than  the  average  price  per 
acre  agreed  to  be  given  for  the  whole. 

The  learned  judge  who  tried  the  cause  (Macaulay,  C.  J.)  did 
not  yield  to  the  first  objection,  and  the  second  being  rather  an 
objection  to  the  plea  in  point  of  law,  he  did  not  decide  it,  but 
left  it  to  the  jury  to  say  whether  there  was  a failure  pro 
tanto , and  if  so  whether  it  constituted  a failure  of  so  much 
as  to  this  note.  The  jury  assessed  damages  to  the  plaintiff 
for  the  difference,  but  found  the  issue  in  favour  of  the 
defendant. 

During  the  Easter  Term  (June,  1855)  Dalton  obtained  a 
rule  on  the  defendant  to  shew  cause  why  the  said  verdict 
should  not  be  set  aside,  for  misdirection  and  the  admission 
of  improper  evidence,  or  for  judgment  non  obstante. 

Read  shewed  cause  during  this  term.  Dalton  replied. 

The  cases  cited  on  the  first  point  were  Lawrence  v.  Clark, 
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14,  M.  & W.  250 ; Read  v.  Gamble,  10  A.  & E.  597 ; 
Goodered  v.  Armour,  3 Q.  B.  956  ; also  Halton  v.  Ward,  15 
Q.  B.  26. 

On  the  second  point — Trickery  v.  Larne,  6 M.  & W.  278  -r 
Willis  v.  Hopkins,  5 M.  & W.  6 ; Kellogg  v.  Wyatt,  1 U.  C. 
Q.  B.  R.,  445,  448. 

Macaulay,  G.  J.,  delivered  the  judgment  of  the  court. 

I am  much  disposed  to  think  the  defence  fails  on  this 
ground  also,  the  contract  was  entire ; and  the  failure  of  con- 
sideration, though  in  one  sense  definite,  was  not  so  in  reference 
to  this  note  exclusively,  and  I do  not  see  how  it  could  be  so 
pro  tanto,  distributing  it  (the  deficiency)  over  the  two  notes 
and  the  money  paid,  ratably. 

As  to  fraud,  the  contract  was  entire,  and  the  plaintiff*  has 
not  repudiated  the  sale  wholly  or  in  part,  nor  has  he  return- 
ed or  offered  to  return  the  papers  he  received,  or  to  rescind 
the  sale  quoad  this  lot. 

As  to  judgment  non  obstante — that  the  plea  was  one  of  fraud, 
and  therefore  a bar  ; judgment  non  obstante  is  only  on  the 
merits,  and  the  plea  does  not  shew  that  the  defendant  can  have 
no  defence  on  the  merits  ; at  all  events,  we  at  present  only 
merely  decide  upon  a new  trial  without  costs. 

McLean,  J.,  and  Rjcaards,  J.,  concurred. 


Wood  v.  Lang. 

Deed,  construction  of — Growing  crops. 

By  a deed  of  conveyance  of  all  and  singular  that  certain  parcel  of  land,  &c. , 
together  with  all  the  houses  and  easements,  profits,  privileges,  heredita- 
ments, &c. , to  said  parcel  of  land  belonging  or  in  anywise  appertaining, 
and  all  the  rents,  issues  and  profits  thereof,  &c.,  growing  crops  in  the 
ground  at  the  time  of  the  execution  of  the  deed  will  pass  to  the  grantee. 
McLean,  J.,  dissentiente. 

Trover  for  wheat.  Pleas — Not  guilty  and  not  possessed. 

The  facts  were — The  plaintiff,  by  indenture  of  bargain 
and  sale,  bearing  date  the  ninth  of  December,  1853,  and  made 
between  himself  and  the  defendant,  in  consideration  of 
nine  hundred  and  fifty  pounds,  granted,  bargained,  sold, 
aliened,  released,  conveyed,  and  confirmed  to  the  defendant 
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and  his  heirs,  all,  &c.,  being  composed  of  the  north  part  of 
lot  number  two,  in  the  tenth  concession  of  the  township  of 
Windham,  one  hundred  acres,  and  therein  specially  described, 
together  with  (in  print)  all  and  singular  the  houses,  buildings, 
woods,  waters,  easements,  privileges,  profits,  hereditaments, 
and  appurtenances  thereto  belonging  or  in  anywise  appertain- 
ing, or  therewith  used  or  enjoyed,  or  known  or  taken  as  a 
part  or  parcel  thereof,  or  as  belonging  thereto  or  to  any  part 
thereof,  &c.,  and  all  the  rents,  issues,  and  profits  thereof,  and 
all  the  estate,  right,  title,  interest,  property  and  demand  at 
law  and  in  equity  of  the  plaintiff  of,  in,  to  or  out  of  the 
same.  Habendum  to  the  defendant  and  heirs  in  fee. 

At  the  time  of  the  execution  of  this  deed  the  plaintiff  had 
wheat  sown  in  the  autumn,  in  one  of  the  fields  thereby 
conveyed;  which  wheat  the  defendant  cropped  the  following 
harvest,  and  forms  the  subject  of  this  action. 

The  plaintiff  offered  parol  evidence  to  shew  that  half  of 
the  wheat  was  reserved  to  the  plaintiff,  when  the  deed  was 
executed,  which  was  objected  to  as  inadmissible. 

A verdict  was  rendered  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a nonsuit. 

During  Easter  term,  Vannorman,  for  defendant,  obtained  a 
rule  upon  the  plaintiff,  pursuant  to  leave  reserved,  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a nonsuit 
entered. 

M.  C.  Cameron  shewed  cause  during  the  same  term. 

Macaulay,  C.  J.— It  appears  to  me  that  the  growing  crops 
in  the  ground  passed  by  the  deed ; and  the  only  question  is 
whether  it  can  be  treated  as  exempted  by  reason  of  the 
defendant’s  subsequent  declarations. — Baker  v.  Dewey  (1  B. 
& C.  704) ; Flinn  v.  Calow  (1  M.  & G.  589 ; Earl  Falmouth 
v.  Thomas  (1  Cr.  & Mee.,  88  S.  C.  3 Tyr.  26.) 

The  merits  of  this  case  being  seemingly  with  the  plaintiff, 

I have  endeavoured  to  find  authority  on  which  the  court 
might  satisfactorily  rest  a decision  in  his  favour,  but  I cannot 
say  I have  been  successful.  A verbal  reservation  of  the  grow- 
ingcrops  or  half  the  growing  wheat,  accompanying  a deed  of 
the  land  in  terms  that  transferred  the  right  of  property  in  such 
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crops  of  wheat,  cannot  afterwards  be  set  up  in  opposition  to 
the  deed ; it  is  inconsistent  with  it ; and  contradictory  to  its 
legal  import. 

Then  subsequent  verbal  admissions  of  such  fact,  or  of  the 
plaintiff’s  being  entitled  to  half  the  wheat,  without  any  new 
or  additional  consideration  beyond  the  consideration  men- 
tioned in  the  deed  of  conveyance,  seem  equally  insufficient. 
There  was  no  subsequent  or  independent  contract  for  half  of 
the  crops  ; all  was  included  in  the  original  transaction.  The 
growing  wheat  passed  by  the  deed,  or  it  did  not.  If  it  passed, 
as  I think  it  did,  it  became  the  defendant’s  property ; and  if 
so,  his  right  thereto  would  not  be  diverted  by  his  afterwards 
saying  that  half  of  it  belonged  to  the  plaintiff:  such 

admissions  could  only  be  available  as  proving  that  the 
property  in  the  subject  matter  did  not  pass  by  the  deed,  that 
is,  in  the  absence  of  any  separate  or  distinct  contract  relative 
thereto  ; and  if  it  did  not  pass,  it  must  have  been  reserved  or 
excepted,  and -to  prove  that  by  parol  is  infringing  upon  the 
terms  or  import  of  the  conveyance.  The  actual  bargain 
seems  to  have  been  concluded  between  the  parties  in  private; 
and  if  it  was  agreed  that  half  the  wheat  was  to  remain  to  the 
plaintiff,  it  shews  that  the  other  half  was  to  go  to  the  defend- 
ant; and  the  deed  shews,  whether  inadvertently  or  not,  that 
the  whole  passed  to  the  defendant ; the  plaintiff  parted  with 
his  right  under  such ; and  I cannot  satisfy  myself  that  the 
effect  of  such  deed  can  be  controlled  and  altered  by  the 
verbal  evidence  offered  in  support  of  this  action,  which 
treats  the  wheat  in  question  as  personal  property  of  the 
plaintiff*  wrongly  converted  by  the  defendant. 

The  plea  denies  plaintiff’s  alleged  right  of  property,  and 
the  evidence  fails  to  establish  it.  I think  the  rule  should  be 
made  absolute. 

McLean,  J. — It  appears  from  the  evidence  and  the  finding 
of  the  jury  that  at  the  time  of  the  execution  of  the  conveyance 
there  was  an  understanding  and  agreement  between  the  parties 
that  only  one  half  of  the  wheat  in  the  ground  was  to  pass  to 
the  defendant  and  that  the  other  half  was  reserved  by  the 
plaintiffforhisownuse;  and  if  such  agreement  did  not  require 
to  be  in  writing,  the  plaintiff’s  verdict  ought  not  to  be  disturbed. 
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In  the  case  of  Rodwell  v.  Philips  (9  M.  & W.  501)  an 
agreement  in  writing  to  sell  to  the  plaintiff  all  the  crops  of 
fruit  and  vegetables  in  a certain  portion  of  a garden  from 
large  gear  trees , was  held  to  be  an  agreement  for  the  sale  of 
an  interest  in  lands  and  to  require  a stamp. 

Lord  Abinger,  in  giving  judgment,  said  there  was  a great 
many  cases  in  which  a distinction  is  made  between  the  sale 
of  growing  crops  and  the  sale  of  an  interest  in  lands  ; and 
that  no  general  rule  is  laid  down  in  any  one  of  them  which  is 
not  contradicted  in  some  other.  The  court  thought  that 
case  ought  to  be  governed  - by  any  of  those  in  which  it  is 
decided  that  a sale  of  growing  crops  is  a sale  of  goods  and 
chattels;  growing  fruit  would  not  pass  to  an  executor,  but 
to  the  heir.  In  the  course  of  the  argument  Lord  Abinger 
remarked  that  the  difference  appeared  to  be  between  an- 
nual productions  raised  by  the  labor  of  man  and  the  annual 
productions  of  nature , not  referable  to  the  industry  of  man 
except  at  the  period  when  they  were  first  planted — Parker 
v.  Stainland  (11  East.  362),  Warwick  v.  Bruce  (2  M.  & S. 
205),  Evans  v.  Roberts  (5  B.  & C.  829),  Sainsbury  v.  Mat- 
thews (4  M.  & W.  343).  Sales  of  potatoes  growing  on  the 
land  to  be  dug  by  the  purchasers,  held  to  be  sales  of  goods 
and  chattels.  Jones  v.  Flint  (10  A.  & F.  753 — see  2 P.  & 
D.  594.)  Lord  Denman  says,  “ Three  things  were  the  sub- 
ject matter  of  the  contract,  crops  of  corn,  potatoes  and  the 
after  eatage  of  stubble  and  lay  grass ; of  these  all  but  the 
lay  grass  are  fructus  industrales  ; as  such  they  are  seizable 
by  the  sheriff  under  a Fieri  Facias  and  go  to  the  executor, 
not  to  the  heir.  If  they  had  been  ripe  at  the  date  of  the 
contract,  it  may  be  considered  now  as  settled  that  the  con- 
tract would  have  been  held  to  be  a contract  merely  for  the 
sale  of  goods  and  chattels ; and  although  they  had  still  to 
derive  nutriment  from  the  land,  yet  a contract  for  the  sale  of 
them  has  been  determined,  from  their  original  character,  not 
to  be  on  that  account  a contract  for  the  sale  of  any  interest 
in  land.  He  refers  to  the  case  of  Evans  v.  Roberts  (5  B.  & 
C.  829,  S.  C.  8 D.  & R.  611)  in  support  of  this  view. 

In  the  case  of  Jones  v.  Flint  the  only  question  was, 
whether  the  crops  of  corn  and  potatoes,  being  included  in 
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the  same  contract  with  the  eatage  of  stubble  and  lay  grass , 
which  were  not  of  the  same  character  of  annual  productions 
by  the  labor  of  man,  the  whole  must  not  be  regarded  as 
coming  within  the  fourth  section  of  the  Statute  of  Frauds; 
but  the  court  held  that  as  the  cattle  of  the  defendants  were 
to  run  with  those  of  the  plaintiffs  on  the  stubble  and  lay 
of r ass,  the  contract  as  to  that  did  not  amount  to  a sale,  but 
must  be  considered  rather  as  an  agistment  of  the  plaintiff’s 
cattle  by  the  defendant. 

Earl  of  Falmouth  v.  Thomas  (1  0.  & M.  88,  S.  C.  3 Tyr. 
26) — Declaration  stated  that  the  plaintiff  was  possessednf  a 
farm,  upon  which  were  certain  growing  crops,  and  on  which 
the  plaintiff  had  done  certain  work  and  labor,  expended 
certain  materials  in  making  the  lands  ready  for  tillage,  of 
which  work,  labor  and  materials  the  plaintiff  had  not  derived 
the  benefit ; and  that  in  consideration  the  plaintiff  would  let 
the  farm  to  th£  defendant  for  fourteen  years,  the  defendant 
undertook  to  take  the  crops  and  pay  for  them  and  for  the 
work,  labor  and  materials,  according  to  a valuation.  Aver- 
ments that  the  plaintiff  let  the  farm  accordingly  and  left  the 
crops  upon  it,  and  that  the  defendant  took  possession  of  the 
farm  and  had  the  benefit  of  the  work,  labor,  and  materials, 
and  that  the  valuation  was  made,  but  the  defendant  did  not 
pay. 

Plea — That  the  crops,  and  the  benefit  of  the  work,  labor 
and  materials,  were  not  excepted  or  reserved  out  of  the 
letting  or  agreement  to  let,  and  that  there  was  no  agreement 
in  writing  in  respect  of  the  causes  of  action,  or  any  memo- 
randum or  note  thereof  signed  by  the  defendant  or  any  per- 
son by  him  lawfully  authorised. 

Demurrer — Held  that  the  contract  was  for  an  interest  in 
land,  and  that  the  right  to  the  crops  and  the  benefit  of  the 
work  and  labor  were  both  of  them  an  interest  in  land 
within  the  fourth  section  of  the  Statute  of  Frauds. 

In  this  case  the  contract  was  considered  entire , and  the 
part  relating  to  the  crops  and  work  and  labor  could  not  be 
separated  from  that  relating  to  the  letting  of  the  farm  for 
fourteen  years.  Had  the  cutting  been  for  one  year  by  parol, 
and  the  agreement  only  for  such  crops  as  had  been  cultivated 
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fiy  labor  during  the  season,  there  can  scarcely  be  a doubt 
that  the  plaintiff  would  have  been  entitled  to  recover,  though 
the  contract  might  be  regarded  as  entire.  If,  however,  the 
work  and  labor  bestowed  upon  the  land  to  prepare  it  for 
tillage,  and  which  could  not  be  withdrawn  or  separated  from 
the  land,  were  sued  for,  it  might  be  questionable  whether  it 
did  not  amount  to  an  interest  in  land  and  coming  within  the 
provisions  of  the  4th  section  of  the  Statute  of  Frauds,  by 
which  it  is  declared  that  “no  action  shall  be  brought  on  any 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  or  concerning  them,  unless  the  agreement  up- 
on which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing.” 

Lord  Lyndhurst  says,  “At  the  time  when  each  of  these 
contracts  (there  were  several  counts  varying  the  statements 
of  contracts)  upon  which  the  plaintiff  sues  • is  stated  to  have 
been  made,  the  crops  were  growing  upon  the  land,  the  de- 
fendants was  to  have  the  land  as  well  as  the  crops ; and  the 
work,  labor,  and  materials,  were  so  incorporated  with  the 
land  as  to  be  inseparable  from  it.” 

The  defendant  would  not  have  the  benefit  of  the  work, 
labor,  and  materials,  unless  he  had  the  land;  and  we  are  of 
opinion  that  the  right  to  the  crops  and  the  benefit  of  the 
work,  labor  and  materials  were  both  of  them  an  interest  in  the 
land;  but  if  either  of  the  two  were  properly  an  interest  in 
land,  this . would  forma  sufficient  objection  to  the  special 
counts,  for  the  crops  and  work  and  labour  united  are  the 
consideration  in  each  count,  and  if  either  part  of  the  consid- 
eration fails  the  plaintiff  cannot  recover.” 

' I think  that,  under  the  authority  of  these  cases,  there  can 
be  no  doubt  that  growing  wheat,  or  any  annual  produc- 
tion of  the  soil,  raised  by  the  labor  of  man,  must  be  regarded 
as  goods  and  chattels  liable  to  be  seized  on  execution,  and 
going,  in  case  of  death,  to  the  executor  or  administrator,  un- 
less devised  with  the  land;  though  at  the  time  of  death  in 
such  a state  as  to  require  further  nutriment  from  the  land 
to  bring  them  to  maturity. 

The  wheat  which  was  growing  on  the  land  sold  to  the 
defendant  was  up  to  the  time  of  the  sale  a portion  of  the 
2d  v.  u.  c.  c.  p. 
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goods  and  chattels  of  the  plaintiff,  and  liable  to  be  sold  as 
such  for  the  satisfaction  of  debts,  or  for  any  other  object  the 
owner  might  have  in  view;  he  could,  prior  to  the  sale,  have 
sold  it  apart  from  the  land,  and  the  purchaser  would  be  en- 
titled to  take  it  at  maturity,  notwithstanding  a sale  of  the 
land  to  another.  The  sale  of  potatoes  or  any  other  annual 
crop,  according  to  the  authorities  to  which  I have  referred, 
cannot  be  considered  as  a sale  of  an  interest  in  land,  and  so 
requiring  a note  in  writing  under  the  4th  section  of  the 
Statute  of  Frauds.  If  the  plaintiff  then  had  a right  to  sell 
the  growing  wheat  to  one,  and  afterwards  to  sell  the  land  to 
another,  and  such  sales  must  be  held  good  without  any  reser- 
vation being  expressed  in  the  deed,  I cannot  well  understand 
why  the  owner  should  not  be  at  liberty  to  stipulate  with  the 
purchaser  of  the  land  that  he  shall  reserve  the  growing  wheat, 
ro  any  portion  of  it,  to  his  own  use,  without  reducing  such 
stipulation  to  writing.  If  indeed  the  land  had  been  sold 
and  conveyed  without  anything  being  said  as  to  the  crop 
then  in  the  ground,  the  defendant,  as  the  purchaser,  would 
be  entitled  to  the  immediate  use  and  occupation  of  every  por- 
tion of  the  soil  and  to  all  that  the  soil  would  yield;  but  if 
at  the  time  of  such  sale  and  conveyance  an  express  reserva- 
tion was  made  of  any  crop  or  any  portion  of  it,  though  the 
purchaser  would  have  the  fee,  he  must  hold  the  ground  till 
the  crop  arrived  at  maturity  subject  to  the  right  of  the  owner 
to  enter  and  take  it  away,  and  if  prevented  by  the  purchaser 
from  taking  it,  or  deprived  of  it  in  any  way  by  him,  the  val- 
ue must  be  recoverable  in  an  action  by  the  owner.  Where 
a contract  relating  to  growing  crops  forms  part  of  an  entire 
contract  involving  an  interest  in  lands,  as  in  the  case  of  the 
Earl  of  Falmouth  v.  Thomas  (1  C.  & M.  88,  S.  C.  3 Tyr  26), 
there  must  be  a note  in  writing;  but  the  contract  in  this 
case  was  not  of  that  nature.  The  plaintiff  was  selling  his 
land,  and  that  he  did  by  deed;  but  he  did  not  sell  the  wheat 
in  question  ; on  the  contrary,  in  order  that  he  might  himself 
have  the  use  of  it,  it  was  expressly  agreed  between  him  and 
the  defendant  that  only  one  half  of  the  wheat  should  go 
with  the  land  to  the  defendant;  the  defendant  paid  for  one- 
half  only,  the  other  half  remained  the  property  of  the  plain- 
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tiff,  and  being  deprived  of  it  by  the  defendant  contrary  to 
the  acknowledged  agreement  made  respecting  it,  I think  he 
is  entitled  to  recover  its  value  in  this  action  and  that  the 
verdict  found  in  his  favor  cannot  properly  be  disturbed. 

Richards,  J. — The  difficulty  in  this  case  is  to  say  how  the 
plaintiff  could  under  the  facts  stated  be  entitled  to  oue  half 
of  the  crop  for  which  he  sues ; the  whole  would  certainly 
pass  to  the  defendant  under  the  conveyance  ; then  how  did 
the  plaintiff  become  interested  in  it  ? There  is  no  reserva- 
tion in  the  deed.  If  there  had  been  a parol  reservation  be- 
fore the  execution  of  the  deed  the  property  in  this  wheat, 
would  nevertheless  pass  to  defendant  when  the  deed  was  exe- 
cuted. Then  did  defendant  sell  it  back?  There  is  no  evi- 
dence of  such  sale  further  than  a mere  admission  by  defendant 
that  plaintiff  was  to  have  half  the  crop.  This  sale,  to  be 
good  under  the  Statute  of  Frauds,  must  have  been  in  writing 
the  wheat  having  then  been  only  a short  time  in  the  ground t 
and  the  value  greater  than  ten  pounds.  The  admissions 
must,  I think,  be  taken  to  refer  to  the  arrangement  suppos- 
ed to  have  been  made  between  the  parties  at  the  time  of  the 
purchase,  and  before  the  execution  of  the  deed,  and  no  merely 
verbal  agreement  could  be  allowed  to  operate  contrary  to 
the  legal  effect  of  the  deed,  or  to  operate  at  all,  as  being  con- 
trary to  the  Statute  of  Frauds. 

Rule  absolute  to  enter  a nonsuit. 


The  Municipality  of  Berlin  v.  Grange. 

Assessment  of  unoccupied  land  of  non-residents — Mode  of  collecting  same,  <kc. 
A non-resident  owner  of  lands  can  only  be  rated  on  the  assessment  roll  by 
name  at  his  own  request.  The  taxes  due  on  lands  of  non-residents  cannot 
he  sued  for  as  a debt  until  they  have  been  five  years  in  arrear,  and  can- 
not be  realized  by  a sale  of  the  land  in  manner  provided  for  in  the  act. 
Macaulay,  C.  J.,  dissentiente. 

Writ  issued  the  14th  February  1855.  Declaration  in 
debt  for  £338  165.  Id.,  recites  that  in  and  during  the  year 
1854,  the  defendant  then  being  resident  without  the  limits 
of  the  village  Berlin,  to  wit,  at  the  town  of  Guelph,  in  the 
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county  of  Wellington,  was  the  freehold  owner  of  certain  un- 
occupied lands,  tenements,  and  hereditaments  within  the  limits 
of  the  said  village  (comprising  village  and  park  lots,  known 
and  designated  by  certain  numbers) ; and  also  of  certain  other 
lands  &c.,  within  the  limits  of  the  said  village,  all  of  which 
consist  of  part  of  lots  three  and  four,  and  lot  sixteen  old  sur- 
vey township  of  Waterloo;  in  respect  of  which  said  lands  the 
defendant  was,  according  to  the  provisions  of  the  statute  in 
that  behalf,  liable  to  be  rated  and  assessed  for  the  said  year 
1854,  in  and  for  divers  taxes  or  rates  for  public,  county,  vil- 
lage, and  other  purposes,  chargeable  upon,  and  payable  out  of 
the  said  lands,  &c. ; and  the  said  defendant  being  so  liable,  the 
said  lands  &c.,  were  in  the  said  year  1854  duly  assessed  and 
valued,  and  in  respect  thereof,  the  defendant  being  then  resi- 
dent without  the  limits  of  the  said  Municipality,  was  rated  as 
a non-resident  by  the  duly  appointed  assessors  of  the  said 
Municipality  &c.,  for  the  said  year  1854,  at  certain  sums  for 
the  actual  and  annual  value  of  the  said  lands ; which  said 
lands,  according  to  their  numbers  and  designations  and  the 
said  several  sums  at  which  the  same  were  assessed  and  valued 
as  aforesaid,  were  duly  entered  by  the  assessors  for  the  said 
year  in  the  assessment  roll  of  the  whole  ratable  property  of 
the  said  village  for  the  year,  the  value  of  such  lands  in  the  ag- 
gregatebeing £1110  9s.,  of  all  which  premises  due  notice  was 
afterwards  given  by  the  said  assessors  to  the  defendant,  ac- 
cording to  the  statute  in  that  behalf ; and  which  valuation 
had  not  been  appealed  from  or  varied ; and  the  plaintiffs  say 
that  by  a by-law  passed  in  the  year  our  Lord  1852  by  the 
Municipality  of  the  County  of  Waterloo,  £51  125.  9 was 
imposed  and  directed  to  be  raised  out  of  the  actual  or  an- 
nual value  of  the  whole  real  and  personal  ratable  property 
of  the  said  village  for  the.  year  1854  next  ensuing,  for  the 
purposes  of  the  said  County  of  Waterloo,  and  that  by  two 
other  by-laws  of  the  said  county,  passed  in  1853  and  1854, 
the  sum  of  £17  195.  2 d\,  and  £78  115.  7 \d.  were  imposed 
and  directed  to  be  raised  as  aforesaid,  amounting  together  to 
£148  35.  7 \d. ; and  that  afterwards,  to  wit,  on  the  1st  of  July 
1854,  it  was  notified  to  the  clerk  of  the  said  village  &c.,  that 
the  said  sum  of  £148  35.  7 \d.  was  to  be  raised,  &c.,  as  afore- 
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said  : and  the  plaintiffs  also  say  that  by  a by-law  of  the  said 
village,  passed  the  17th  of  August  1854,  it  was  enacted  that 
two  shillings  in  the  pound  should  be  raised  and  levied  out  of 
the  whole  ratable  property  within  the  said  village  over 
and  above  the  rate  in  the  pound  also  leviable  for  county 
purposes  aforesaid ; and  that  the  clerk,  as  aforesaid,  after- 
wards, according  to  the  statute  &c.,  made  out  the  collectors  roll 
from  the  assessment  roll  of  the  said  village  in  the  said  year 
1854,  and  therein  the  several  sums  at  which  the  defendant 
was  assessed  by  the  said  assessors  of  the  said  Municipality  for 
the  said  year  1854,  in  respect  of  the  said  lots  &c.,  whereof  the 
defendant  was  such  owner  as  aforesaid,  and  the  actual  value 
of  such  lands,  and  the  sum  payable  in  respect  of  such  lands 
&c.,  as  well  for  the  aforesaid  rate  of  two  shillings  in  the  pound 
as  for  the  sums  required  for  county  purposes  ais  aforesaid, 
being  five  pence  in  the  pound  upon  such  property  as  for 
and  in  respect  of  a certain  public  rate  of  one  penny  in  the 
pound  for  the  Lunatic  Asylum,  were  entered  and  do  appear; 
the  whole  amounting  together  to  £111 10  d.  for  thesaid  village 
of  Berlin,  and  £23  2s.  9 \d.  for  the  said  county  of  Waterloo  ; 
and  £4  125.  5\d.  for  the  Lunatic  Asylum — in  the  whole  £138 
165.  Id.,  payable  by  the  defendant  for  the  said  year  1854  in 
respect  of  such  lands  ownedby  him  as  aforesaid ; and  that  such 
roll  so  made  out  as  aforesaid,  was  afterwards,  to  wit,  on  the 
30th  day  of  September  1854,  by  the  aforesaid  clerk,  delivered 
to  Henry  Eby,  collector  of  the  said  Municipality  of  Berlin 
for  the  said  year  1854,  to  be  enforced  by  due  course  of  law  ; 
and  that  afterwards,  to  wit,  on  the  10th  day  of  December 
1854,  the  said  Eby,  while  being  such  collector  as  aforesaid, 
gave  notice  to  the  defendant,  who  was  and  is  resident  with- 
out the  limits  of  the  said  village,  of  the  said  several  rates  and 
sums  of  money  so  leviable  out  of  and  in  respect  of  the  said 
lands  &c.  of  the  said  defendant,  and  demanded  payment  of 
the  defendant  thereof,  according  to  the  provisions  of  the 
statute  in  that  behalf ; yet  that  the  defendant  hath  not  paid 
the  same,  or  any  part  thereof,  to  the  said  collector,  but  wholly 
refused  so  to  do.  And  the  plaintiffs  say  that  there  was  not 
any  goods  upon  the  said  lots  &c.  or  any  of  them,  whereby  the 
said  collector  could  by  distress  have  made  thesaid  several  rates, 
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or  any  of  them,  according  to  the  statute  in  that  behalf  pro- 
vided, and  the  said  rates  have  not  since  been  paid,  nor  any 
part  thereof,  either  to  the  plaintiffs  or  to  the  treasurer  of  the 
county  of  Waterloo,  but  the  same  remain  wholly  due  &c. ; 
by  reason  &c.,  and  by  force  of  the  statute  in  that  behalf,  an 
action  hath  accrued  to  said  plaiutiffs  to  demand  &c. 

Second  count — for  interest  and  account  stated  ; judgment 
by  nil  dicit  and  damages  assessed  at  £14  185.  10 d. 

In  Easter  Term,  18  Vie.,  Wilson , Q.  C.,  for  the  defendant, 
obtained  a rule  upon  the  the  plaintiffs  to  shew  cause  why  judg- 
ment should  not  be  arrested,  on  the  following  grounds, 
viz. — 1st,  that  the  by-laws  were  not  sufficiently  set  out  in  the 
declaration ; 2ndly,  that  the  plaintiffs  cannot  maintain  the 
action  ; and  3rdly  that  no  action  at  all  lies  against  the  defen- 
dant ; referring  to  Provincial  statute  16  Vic.  ch.  182,  secs.  8 
17,  22,  23,  40,  43,  45,  46,  48,  49,  50,  54,  55,  68,  72  & 75. 

Gwynne,  Q.  (7.,  shewed  cause. 

Macaulay,  C.  J. — 'The  statute  13  & 14  Vic.  ch.  67.  sec.  7, 
enacted  that  all  lands  should  be  assessed  in  the  township, 
village,  or  ward,  in  which  they  lie,  in  the  name  of  and  against 
the  owner  if  known , and  if  he  resides  or  has  a legal  domicile 
when  the  assessment  is  made  within  such  township,  village, 
or  ward,  or  town  or  city  in  which  it  is  included.  But  if  the 
owner  be  not  so  resident  or  be  unknown,  then  against  the 
occupant,  if  occupied.  Sec.  8 : Unoccupied  lands  not  known 
to  be  owned  by  any  party  resident  in  the  township,  town  or 
city, &c.,  shall  be  denominated,  “lands  of  non-residents” — set 
sec.  20.  Sec.  11 : Taxes  how  enforced.  Sec.  17  : Form  and 
contents  of  assessment  rolls,  and  schedule.  B.  Sec.  20 : 
Lands  of  non-residents  to  be  designated  in  a part  separate 
headed  “ non-residents’  land  assessments.”  Sec.  37  : When 
the  party  shall  not  be  resident  within  the  Municipality,  or 
shall  have  removed  out  of  the  same  ; and  see  also  statute  16 
Vie.  ch.  182,  sec.  45. 

It  is  said,  as  a reason  against  an  action  like  the  present, 
that  if  it  lies  after  the  time  has  elapsed  for  the  return  of 
the  collector's  roll  it  may  happen  that  at  the  end  of  four  or 
five  years,  when  the  rates  have  been  increased  ten  per  cent. 
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each  successive  year,  the  rates  so  increased  may  be  levied  by 
the  county  treasurer  by  distress  of  goods,  should  sufficient  be 
found  upon  the  lands,  or  if  not,  that  a warrant  may  be  issued 
to  the  sheriff  to  sell  the  lands  for  such  arrears,  while  the 
plaintiffs  were  inconsistently  prosecuting  an  action  of  debt 
to  enforce  the  same  principal  rates  or  taxes  with  six  per 
cent,  interest  instead  of  ten,  and  thereby  causing  a clashing 
of  remedies  which  could  not  have  been  intended.  But  it  does 
not  follow  necessarily  that  there  must  be  such  clashing,  or 
that  the  remedy  in  'personam  by  action,  and  against  the  land 
in  rem  may  not  be  concurrent  until  the  arrears  are  recovered 
by  one  mode  or  the  other.  The  special  remedies  against  the 
party  would  fail,  if  he  was  non-resident  and  had  no  distrain- 
able  goods  within  the  county  ; the  remedies  against  the  land 
would  continue,  so  that  any  goods  afterwards  found  thereon 
might  be  distrained,  or  if  not,  the  land  might  be  sold ; the 
only  personal  remedy  that  would  remain  against  the  party 
or  his  goods  would  be  through  the  medium  of  an  action. 

Upon  and  after  the  1st  of  January  1854  the  assessment  was 
regulated  by  the  Provincial  statute  16  Vie.  ch.  182 ; sec.  1 
enacted  that  all  lands,  to  whomsoever  belonging,  shall  be 
assessed  in  the  township,  village,  &c.,  in  which  they  lie,  and 
in  the  name  of,  and  against  the  owner  thereof  if  known, 
or  if  resident,  or  having  a legal  domicile  or  a place  of 
business  when  the  assessment  shall  be  made,  within  such 
township,  village,  & c.  in  which  it  is  included,  or  if  such  lands 
be  occupied  by  such  owner,  or  wholly  unoccupied  ; but  if  the 
owner  be  not  so  resident,  unknown,  or  the  land  be  occupied, 
it  shall  be  assessed  in  the  name  of  and  against  the  occupant; 
and  occupied  land,  owned  by  a party  known  or  residing  or 
having  a legal  domicile  or  place  of  business  in  the  township, 
village,  &c.  where  the  same  is  situate,  but  occupied  by  another 
party,  shall  be  assessed  in  the  name  of  and  against  both  the 
owner  and  occupant,  & c. 

Section  8 — That  unoccupied  lands  not  known  to  be 
owned  by  any  party  resident  or  having  a legal  domicile  or 
place  of  business  in  the  township,  village,  &c.  where  the  same 
are  situate,  or  belonging  to  any  party  whose  residence  or 
domicile  or  place  of  business,  upon  diligent  enquiry  by  any 
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assessor,  &c.,  shall  not  be  found  therein,  or  who,  being  resident 
out  of  the  Municipality,  shall  not  have  signified  to  the  asses- 
sors personally  or  in  writing  that  he  owns  such  lands  and 
desires  to  be  assessed  therefor,  shall  be  denominated  “ lands 
of  non-residents,”  and  shall  be  assessed  as  thereinafter  pro- 
vided. 

Section  17 — The  assessors  shall  prepare  an  assessment 
roll,  in  which,  after  diligent  enquiry,  shall  be  set  down  in 
different  colums,  &c.,  the  names  &c.  of  all  the  taxable  parties 
resident  in  the  township,  village,  &c.,  and  of  all  non-resident 
free-holders,  who  shall  either  in  person  or  in  writing  have 
required  such  assessor  to  enter  their  names,  and  the  lands 
owned  by  them,  in  the  roll,  together  with  the  description  and 
extent  or  amount  of  property  assessable  against  each,  and 
containing  the  particulars  in  the  schedule  marked  A,  &c. ; 
provided  always,  that  whenever  any  assessor  shall  enter  upon 
his  roll  the  name  of  anj  freeholder  who  shall  have  required 
his  name*  so  to  be  entered,  he  shall  write  opposite  to  it 
“ non-resident,”  together  with  the  address  of  such  freeholder, 
&c. 

Section  22 — That  the  lands  of  non-residents  who  have 
not  required  their  names  to  be  entered  by  the  assessor  shall 
be  designated  in  the  same  assessment  roll,  but  in  a part 
separate  from  the  other  assessments,  headed  “ non-resident 
lands  assessments,”  in  manner  therein  provided. 

Section  23 — That  the  assessor  shall  give  notice  to  residents, 
and  transmit  by  post  to  non-residents  named  in  the  roll,  a 
notice,  as  therein  directed. 

Section  24 — Rolls  to  be  completed  between  the  1st  of  Feb- 
ruary and  15th  of  April. 

Section  25 — And  the  same  to  be  delivered  to  the  clerk  of 
the  municipality. 

Section  26 — Provides  for  an  appeal  by  any  person  deeming 
himself  wrongfully  inserted  on  the  roll,  or  overcharged,  &c. 
by  the  assessor,  &c.,  within  14  days  after  the  time  fixed  for 
the  return  of  the  assessor’s  roll,  &c.  And  the  roll  as  finally 
passed  by  the  court  of  appeal,  &c.,  shall  be  valid,  and  shall 
bind  all  parties  concerned,  notwithstanding  any  defect  or 
error  committed  in  or  with  respect  to  such  roll.  Notices  to 
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non-residents  of  the  meeting  of  the  court  to  be  addressed  tc 
such  party  through  the  post  office. 

Section  28  gives  a final  appeal  to  the  judge  of  the  County 
Court.  Sections  31  to  37  provide  for  the  municipal  rates. 

Section  39 — The  clerk  of  the  municipality  to  make  out  col- 
lectors’ rolls  containing  the  names  of  the  parties  assessed,  &c., 
with  amounts,  under  distributive  heads,  as  therein  provided, 
including  public  taxes  under *13  & 14  Victoria,  ch.  68,  &c. 

Section  40 — The  clerk  to  make  out  a roll  of  the  lots,  &c., 
assessed  against  non-residents  whose  names  have  not  been 
set  down  in  the  assessors’  roll,  &c.,  and  shall  transmit  the 
same  to  the  treasurer  of  the  county,  &c. 

Section  41 — The  collector,  on  receiving  the  rolls,  shall 
collect  the  taxes,  calling  upon  residents,  &c.,  and  if  any  per- 
son whose  name  appears  on  his  roll  shall  not  be  resident 
within  the  municipality  he  shall  transmit  to  him  by  post  a 
statement  and  demand  of  the  taxes  charged  against  him  in 
the  roll,  and  the  collector  shall  not  receive  any  money  on 
account  of  any  lands  not  set  down  on  his  roll. 

Section  42 — If  taxes  are  not  paid  after  notice,  &e.,  the 
collector  may  levy  the  same  by  distress  and  sale  of  the 
goods,  &c.,  of  the  party  liable,  wheresoever  found  within  the 
township,  village,  &c.  So  after  one  month  he  may  distrain 
any  goods  upon  the  lands  of  non-residents  on  which  the  taxes 
inserted  against  the  same  on  his  roll  have  not  been  paid. 

Section  45 — If  any  party  against  whom  any  tax  now  is,  or 
hereafter  shall  be  assessed,  in  any  township,  village,  &c. 
shall  not  be  resident  within  the  municipality,  or  shall  have 
removed  out  of  the  same  after  such  assessment  and  before 
such  tax  shall  have  been  collected,  or  if  any  party  shall 
neglect  or  refuse  to  pay  any  tax,  & c.,  assessed  in  any  town- 
ship,village,  &c.,  within  the  county  in  which  he  shall  reside, &c., 
it  shall  be  lawful  for  the  collector,  &c.,  to  levy  and  collect 
such  tax,  &e.,  by  distress  and  sale  of  the  goods,  &c.,  of  the 
party  assessed  in  any  township,  village,  &c.,  which  for  judicial 
purposes  shall  be  within  the  same  county,  and  to  which  such 
party  shall  have  removed,  or  in  which  he  shall  reside,  or  of 
any  goods,  &c.,  in  his  possession  therein  ; and  if  in  every  case 
the  taxes  payable  by  any  party  cannot  be  recovered  in  any 
2 e v.,  u.  c.  c.  p. 
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special  manner  provided  by  this  act,  they  may  be  recovered 
with  interest  and  costs,  as  a debt  due  to  the  township,  vil- 
lage, &c.,  in  a competent  court  in  this  province,  and  the  pro- 
duction of  a certified  copy  of  the  collectors’  roll,  &c.,  shall  be 
prima  facie  evidence  of  such  debt,  and  the  taxes,  &c.,  shall 
be  a special  lien  on  such  lands,  &c. 

Section  46 — The  collector  to  return  his  roll  to  the  treas- 
urer of  the  township,  village,  &c.,  on  or  before  the  14th  of 
December  in  each  year,  or  on  such  other  day  in  each  year  as 
the  municipal  council  of  the  county  shall  have  appointed, 
not  later  than  the  1st  of  March  following,  and  pay  over 
amounts  collected,  &c. 

Section  47 — If  any  taxes  mentioned  in  the  collectors’  roll 
shall  remain  unpaid,  and  the  collector  shall  not  be  able  to 
collect  the  same,  he  shall  deliver  to  the  township,  village, 
&c.,  treasurer,  an  account  of  all  taxes  remaining  due  on  the 
said  roll,  shewing  the  reason  why  not  collected,  as  a “ non- 
resident”— “no  property  to  distrain,”  &c. 

Section  48 — Commissioner  of.  Crown  Lands  to  return  to 
the  County  Treasurer  yearly,  in  January,  a list  of  lands 
granted,  &c.,  during  the  previous  year,  and  of  all  ungranted 
lands,  &c. 

Section  49 — The  treasurer  of  each  municipality  shall, 
within  fourteen  days  after  the  time  determined,  as  before 
provided,  for  the  return  and  final  settlement  of  the  collectors’ 
roll  furnish  the  treasurer  of  the  county  with  a copy  thereof, 
so  far  as  the  same  relates  to  all  the  lands  of  the  municipality, 
with  the  sums  paid  and  in  arrear,  &c. 

Section  50 — After  the  time  when  the  collector’s  roll  has  been 
returned  to  the  township,  village,  &c.,  treasurer,  no  more 
money  shall  be  received  on  account  of  the  arrears  then  due 
by  any  officer  of  the  municipality  to  which  such  roll  relates, 
but  the  collection  of  such  arrears  shall  belong  to  the  treasurer 
of  the  count}'  alone,  who  shall  receive  payment  of  such 
arrears,  and  of  all  taxes  on  lands  of  non-residents  theretofore 
required  to  be  returned,  and  certified  to  him  by  the  clerk  of  the 
municipality,  &c.  Section  51 — The  treasurer  of  the  county 
to  enter  in  books  kept  for  the  purpose  the  lands  on  which  the 
taxes  remain  unpaid;  such  books  to  be  balanced  yearly  on 
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the  1st  of  May,  &c.  Section  53 — Arrears  to  be  increased 
ten  per  cent.,  &c.  Sec.  54? — If  any  distress  shall  be  upon 
the  lands  of  non-residents  in  arrears  for  the  taxes,  the  county 
treasurer  may  issue  a warrant  to  the  sheriff  to  levy  the 
amount  of  any  goods,  &c.,  found  on  such  lands,  &c.,  in  the 
same  manner  as  provided  in  secs.  42,  43  and  44. 

Section  55 — Whenever  a portion  of  the  tax  on  any  land 
has  been  due  for  five  years,  the  treasurer  of  the  court  is  to 
issue  a warrant  to  the  sheriff. 

Section  57 — Who  shall  proceed  to  sell  such  lands,  &c.,  as 
therein  provided.  Section  58 — If  no  distress,  &c. 

Section  68 — All  moneys  received  by  the  county  treasurer 
on  account  of  taxes  on  non-resident  lands  in  any  munici- 
pality in  the  county,  whether  the  same  be  paid  to  him 
directly  or  levied  by  the  sheriff,  shall  constitute  a separate 
fund,  called  “ The  non-resident  land  fund,”  and  an  account 
shall  be  opened  with  each  municipality  with  the  said  fund. 

Section  69 — All  arrears  to  form  one  general  fund,  &c. 

Section  84 — Moneys  collected  by  the  township,  village, 
&c.,  collected  for  county  purposes,  &e.,  are  to  be  by  him  paid 
to  the  treasurer  of  the  municipality,  and  by  him  to  the 
county  treasurer,  &c. 

18  Vic.  ch.  21 — When  a collector  of  any  municipality  may 
have  heretofore  failed  or  omitted  to  collect  the  taxes  men- 
tioned in  his  collection  roll,  or  any  portion  thereof,  by  the 
14th  of  December  (or  by  such  other  day  in  the  year  for 
which  he  may  have  been,  or  may  hereafter  be  collector,  or  as 
may  have  been,  or  may  hereafter  be  appointed  by  the 
municipal  council  of  the  county,  it  shall  and  may  be  lawful 
for  the  council  of  such  municipality  to  authorize  and  em- 
power by  resolution  the  said  collector,  or  any  other  person 
in  his  stead,  to  continue  the  levy*  and  collection  of  such  un- 
paid taxes,  in  the  manner  and  with  the  powers  provided  by 
law  for  the  general  levy  and  collection  of  taxes,  provided 
nothing  therein  contained  shall  be  held  to  affect  the  duty  of 
the  collector  to  return  his  collection  roll,  or  to  invalidate  or 
otherwise  affect  the  liability  of  the  collector  or  his  securities 
in  any  manner  whatever. 

I do  not  see  that  any  remedy  except  by  action  remains 
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to  enforce  payment  of  taxes  imposed  upon  persons  assessed 
in  respect  of  personal  property  only,  who  may  have  left  the 
county,  or  against  whom  no  distress  of  goods  can  be  legally 
levied,  and  such  action  is  vested  in  the  municipality  by- the 
45th  section  of  the  act  16  Vic.  ch.  182. 

Then,  as  to  rates  due  upon  lands  of  non-residents  : I see  no 
good  reason  why  an  action  is  not  maintainable  by  the  treas- 
urer of  the  county  in  the  name  of  the  village  municipality, 
after  the  collector’s  return  has  been  made,  or  by  the  collec- 
tor in  the  same  name  during  the  existence  of  his  authority, 
if  the  non-resident  party  requested  his  name  to  be  inserted 
on  the  assessors’  roll.  In  the  present  case  the  action  may 
have  been  instituted  by  the  collector  before  his  authority 
ceased — that  is,  if  it  was  extended  to  the  1st  of  March,  or  con- 
tinued under  the  statute  18  Vic.  ch.  21,  or  by  the  county 
treasurer  afterwards  ; but  in  either  event  the  proceeds  would, 
I suppose,  go  to  the  county  “ non-resident  land  owners’  fund,” 
and  be  paid  to  the  county  treasurer ; but  that  is  a question 
not  necessarily  calling  for  discussion  at  present.  But  it  is 
not  alleged  that  the  defendant’s  name  was  inserted  on  the 
collector’s  roll  at  his  request ; if  a non-resident,  and  he  did  not 
request  it,  a question  arises  whether  he  could  be  assessed  per- 
sonally at  all.  That  his  name  was  entered  in  the  assessors’ 
and  collector’s  roll  is  averred,  and  it  must  be  intended  that  it 
was  so  entered  either  at  his  request  or  because  he  was  known  to 
be  the  owner, and  therefore  entered  as  a non-resident ; and  if 
he  was  such  owner,  and  his  name  appears  to  have  been 
legally  entered,  I think  the  taxes  became  a debt  under  the 
45th  section,  and  that  a right  of  action  vested  in  the  plaintiffs 
whenever  it  turned  out  that  the  rates  could  not  be  realized  by 
any  of  the  special  modes  pointed  out  in  the  statute  in  that 
behalf  ; the  special  modes  were,  I think,  prompt  remedies  by 
distress  and  sale  of  goods,  &c.,  if  found  within  the  munici- 
pality, in  some  cases,  as  of  non-residents,  or  within  the 
county  in  others.  That  special  manner  in  the  45th  section 
is  equivalent  to  a summary  manner,  and  that  the  power  to  the 
county  treasurer  and  sheriff  to  sell  the  lands  at  the  end  of 
five  years  is  not  included  ; if  it  were  so,  no  action  could  be 
brought  during  the  collector’s  time  for  taxes  rated  against 
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lands,  nor  afterwards,  until  the  land  had  been  sold,  and  a 
deficiency  still  remained.  It  is  contended  no  action  like 
the  present  can  be  brought  in  the  plaintiff’s  name  after 
the  collector’s  roll  has  been  returned  or  his  powers  have 
ceased  ; and  if  not,  it  proves  that  a sale  five  years  afterwards 
is  not  included  in  the  special  manner  provided  by  the  act : 
but  the  statute  shews  that  the  taxes  as  a debt  might  accrue 
against  the  owner  of  lands  whenever  the  special  manner 
failed.  A remedy  by  distress  would  not  necessarily  fail  during 
the  collector’s  time — see  section  54  ; and  a lien  upon  the 
lands  is  expressly  declared  at  the  end  of  the  45th  section. 
The  language  of  that  portion  creating  the  debt  is  very  com- 
prehensive; it  says,  if  in  any  case  the  taxes  payable  by  any 
party  cannot  be  recovered  in  any  special  manner  provided  by 
the  act,  they  may  be  recovered,  with  interest  and  costs,  as  a 
debt  due  to  the  township  &c.,  in  a competent  court  in  this 
jorovince.  It  seems  to  me  reduced  then  to  the  consideration 
whetherit  sufficiently  appears  that  the  defendant  was  by  name 
duly  rated  for  these  lands  as  a non-resident — Section  7 author- 
izes such  entry  if  the  owner  is  known,  or  (secs.  8,  17  & 38) 
required  by  him  in  person  or  in  'writing.  If  it  could  be  in- 
tended that  the  entry  was  at  defendant’s  request,  there  would 
be  an  end  of  all  question  on  this  head;  still,  if  known  to 
the  assessor,  and  entered  and  notified  accordingly,  and  £he 
roll  containing  such  entry  became  final  in  the  absence  of 
an  appeal  (and  none  appears  to  have  been  made)  under  secs. 
26  & 28.  There  is  a want  of  consistency  in  the  statute  unless 
the  word  or  in  section  7 be  read  and  ; one  section  speaking  of 
owners  known,  and  others  of  non-residents  requesting  the 
insertion  of  their  names,  and  in  some  instances  it  is  said  the 
word  or  may  be  read  and , to  fulfil  the  obvious  intention  of  the 
Legislature. 

When  a f ule  is  moved  to  arrest  judgment  after  a judgment 
by  default,  the  intendments  are  not  made  as  after  verdict,  but 
as  upon  general  demurrer ; but  the  declaration  states,  and  the 
default  admits,  that  the  defendant  was  in  fact  entered  on  the  roll 
and  rated  for  the  lands  mentioned,  and  according  to  the  maxim, 
omnia  proesumuntur,  rite  et  solenniter  esse  acta , donee  pro- 
betur  in  contrarium — everything  is  presumed  to  be  right  and 
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duly  performed  until  the  contrary  is  shewn.  It  is  clear, 
on  the  face  of  the  declaration,  that  the  defendant  was  not 
resident  within  the  village  of  Berlin,  and  it  is  alleged  under 
.a  videlicet  that  he  was  resident  in  Guelph  in  another  county ; 
as  a non-resident  he  may  have  in  fact  resided  in  the  county 
of  Waterloo,  or  elsewhere  in  Canada,  or  in  any  other  part 
of  the  world,  than  Guelph ; the  substance  of  the  aver- 
ment is,  that  he  was  not  resident  within  the  Municipality 
of  Berlin,  in  which  the  lands  in  question  are  situate,  but 
being  known  to  be  the  freehold  owner,  he  was  entered 
and  rated  therefor,  as  such  non-resident,  either  at  his  own 
request  or  because  known;  whichever  way  it  was,  I think 
that  after  notice  of  being  so  rated  by  the  assessor,  and 
demand  of  rates  by  the  collector,  his  acquiescence,  if  not 
his  previous  request,  must  be  presumed,  else  the  roll  is  not 
final  in  the  absence  of  any  appeal.  According  to  section  20, 
if  defendant  was  improperly  assessed,  he  ought  to  have 
appealed  and  not  silently  acquiesced  therein  until  this  action 
was  brought,  and  then  to  suffer  judgment  by  nil  dicit  to  be 
entered  against  him.  In  my  opinion  the  action  well  lies,  and 
the  money  when  recovered  should  be  paid  by  the  plaimiff  to 
the  county  treasurer,  or  if  paid  to  the  plaintiffs,  they  can 
only  recover  it  to  the  use  of  the  county,  and  will  be  bound  i o 
pay  it  over  to  such  treasurer,  or  to  account  to  the  county  accord- 
ingly. The  plaintiff’s  name  is  only  used  to  enforce  payment 
for  the  benefit  of  the  county  treasury,  which  in  its  turn  is 
bound  to  account  to  the  village  municipality  (see  section  (id, 
69,  81),  unless  the  late  statute  18  Yic.  ch.  21  varies  the 
effect  of  the  former  statutes  on  this  head,  which  is  not  at 
present  material  to  be  considered.  The  objection  that  the 
by-laws  referred  to  in  the  declaration  were  not  sufficiently 
stated  of  set  out,  was  not  supported  by  authority;  and  the 
collector’s  roll  being  made  prima  facie  evidence  of  the  debt, 
by  section  45,  I do  not  suppose  any  objection  on  that  head 
can  be  sustained. 

McLean,  J. — By  the  16th  Yic.  ch.  182,  the  former  acts, 
13  & 14  Yic.  ch.  67,  and  14  & 15  Yic.  ch.  110,  are  repealed, 
except  in  so  far  as  the  same  may  affect  any  rates  or  taxes  of  the 


MUNICIPALITY  OF  BERLIN  V.  GRANGE.  22J 

then  present  year,  or  any  rates  on  taxes  which  had  accrued 
and  were  then  actually  due,  or  any  remedy  for  the  enforce- 
ment or  recovery  of  such  rates  or  faxes  not  otherwise  pro- 
vided for  by  that  act.  And  it  provides  that  all  taxes  of  the 
then  present  year  and  all  arrears  of  other  taxes  remaining 
due  after  that  act  shall  come  into  force  (1st  January  1854) 
shall  be  collected  and  recovered  according  to  the  provisions 
of  that  act. 

The  rates  for  which  this  action  is  brought  were  for  the 
year  1854,  some  of  them  payable  under  by-laws  of  previous 
years,  and  some  for  municipal  purposes  of  the  county  of 
Waterloo,  or  the  village  of  Berlin,  under  by-laws  of  that 
year.  The  remedy  for  the  collection  of  such  rates  must  be 
under  the  act  16  Vic.  ch.  182;  and  unless  the  45th  sec. 
of  that  act  confers  upon  the  plaintiffs  the  right  to  sue  the 
defendant  for  such  rates,  this  action  on  the  first  count  cannot 
be  sustained.  By  the  7th  section  of  that  act  it  is  provided 
that  all  lands,  to  whomsoever  belonging,  shall  be  assessed  in 
the  township,  village  or  ward  in  which  they  lie,  and  in  the 
name  of  and  against  the  owner  thereof  if  known , or  if 
resident  or  having  a legal  domicile  or  place  of  business  when 
the  assessment  shall  be  made,  within  such  township,  village 
or  ward,  or  if  such  lands  be  occupied  by  such  owner,  or  wholly 
unoccupied,  but  if  the  owner  be  not  so  resident  or  be  unknown , 
or  the  lands  be  occupied,  it  shall  be  assessed  in  the  name  of 
and  against  the  occupant ; and  occupied  land  owned,  by  a 
party  known  or  residing  or  having  a legal  domicile  or 
place  of  business  in  'the  township,  &c.,  where  the  same  is 
situate,  but  occupied  by  another  party,  shall  be  asses  ed  in  the 
name  of  both  the  owner  and  the  occupant,  and  the  taxes 
thereon  may  be  recovered  from  either. 

From  the  terms  used  in  this  section,  it  is  contended  that 
lands  may  in  all  cases  be  assessed  against  the  owner  if  known, 
and  his  name  may  be  on  the  assessment  roll  as  the  owner ; 
but  it  is  clear  to  me  that  the  clause  was  not  intended  to  give 
that  authority  to  an  assessor.  Such  a construction  is  wholly 
at  variance  with  the  provisions  of  the  eighth  section  and  all 
the  other  provisions  of  the  statute  ; and,  according  to  my  view 


224  COMMON  PLEAS,  TRINITY  TERM,  19  VIC. 

the  true  interpretation  of  the  clause  is  to  limit  it  in  its  opera- 
tion to  persons  known  to  the  assessors  within  the  township 
or  municipality.  It  cannot  have  been  intended  by  the 
legislature  to  allow  an  assessor  to  put  down  upon  his  roll, 
perhaps  without  enquiring,  and  generally  without  the  means 
of  knowing,  unless  by  hearsay,  who  the  owners  of  the  pro- 
perty are,  the  names  of  individuals  as  owners  to  whom  com- 
mon rumor  may  have  assigned  the  ownership  of  land.  It  is 
not  to  be  imagined,  contrary  to  the  express  provisions  of  the 
very  next  section  of  the  act,  that  it  was  intended  by  the 
legislature  to  give  to  the  assessors  the  right,  upon  their  own 
view  of  the  ownership  of  lands,  to  put  down  upon  their 
roll  as  the  property  of  an  individual,  resident  in  another  and 
perhaps  a distant  part  of  the  province,  and  thus  throw  upon 
such  individuals  the  costs  of  an  appeal  or  perhaps  of  an  action 
like  the  present,  in  which  the  production  of  a copy  of  the 
roll  is  declared  to  be  an  evidence  of  the  debt. 

By  the  8th  section  it  is  enacted  that  unoccupied  lands  not 
known  to  be  owned  by  any  party  resident  or  having  a legal 
domicile  or  place  of  business  in  the  township,  &c.  where  the 
same  are  situate,  or  belonging  to  any  party  whose  residence 
or  domicile,  or  place  of  business,  on  diligent  enquiry,  should 
not  be  found  therein ; or  who,  being  resident  out  of  the 
municipality,  shall  not  have  signified  to  the.  assessors  person- 
ally or  in  writing  that  he  owns  such  lands  and  desires  to  be 
assessed  therefor,  shall  be  denominated  “ lands  of  non-resi- 
dents,” and  shall  be  assessed  in  manner  thereinafter  pro- 
vided. Then  by  the  22nd  section  of  the  same  act  it  is  enacted 
that  the  lands  of  non-residents  who  have  not  required  their 
names  to  be  entered  by  the  assessors  shall  be  designated  on 
the  same  assessment  roll,  but  in  a part  separate  from  the 
other  assessments,  headed,  “ non-residents’  land  assessments,” 
&c. ; it  ^prescribes  the  mode  of  proceeding  in  entering  such  lands 
on  the  roll.  The  plain  intention  of  these  provisions  appeals 
to  me  to  be  that  the  name  of  any  resident  owner  of  land,  or  of 
any  owner  who  may  have  required  his  land  to  be  assessed,  may 
be  entered  on  the  assessment  roll ; but  that  in  all  other  cases 
the  lands  shall  be  entered  and  rated  as  the  “ lands  of  non- 
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residents in  which  latter  case  the  land  only,  and  not  the 
owner  personally,  would  be  liable  for  the  amount  of  rates,  if 
the  amount  did  not  exceed  the  value  of  the  lands. 

By  the  46  th  section  every  collector  is  bound  to  return  his  col- 
lection roll  to  the  treasurer  of  the  municipality,  and  to  pay  over 
the  amount  by  the  fourteenth  of  December  in  each  year,  or 
such  other  day,  not  ]ater  than  the  1st  of  March  next  following, 
as  the  municipal  council  of  the  county  shall  have  appointed. 
The  power  of  extending  the  time  for  the  return  of  the  collec- 
tors’ rolls  and  the  payment  of  monies  collected  is  not  given  to 
the  municipal  council  of  each  township  or  village,  but  belongs 
exclusively  to  the  municipal  council  of  the  several  counties  ; 
so  that,  without  such  authority  expressly  derived  from  the 
County  Council  of  Waterloo,  the  collector  for  the  Munici- 
pality of  Berlin  could  not  move  in  making  any  collection  on 
his  roll  after,  the  14th  of  December  1854,  and  it  is  not  alledg- 
ed  in  the  declaration  that  any  such  authority  was  at  any  time 
given.  We  must  then  assume  that  the  collector’s  roll  was 
duly  returned  on  or  before  the  14th  of  December,  1854,  and 
that  in  pursuance  of  the  47th  section,  the  collector  put  down 
opposite  to  each  separate  assessment  the  amount  of  which 
was  not  collected  the  reason  why  he  could  not  collect  the 
same,  by  inserting  in  each  case  the  words  “ non-residents  ” or 
“ no  property  to  distrain.”  And  we  must  also  assume  that, 
in  order  to  obtain  credit  for  the  amount  of  uncollected  rates, 
the  collector  made  oath  as  required  by  that  section  of  the 
sums  remaining  unpaid,  and  that  no  distress  could  be  found 
from  which  the  same  could  be  collected.  All  this  having 
been  done,  then  the  50th  section  declares  that  “ no  more 
money  shall  be  received  on  account  of  the  arrears  then  due  by 
any  officer  of  the  municipality  to  which  such  roll  relates,  but 
the  collection  of  such  arrears  shall  belong  to  the  treasurer 
of  the  county  alone,  and  he  shall  receive  payment  of  any  such 
arrears,  and  of  all  the  taxes  on  lands  of  non-residents  re- 
quired to  be  returned  to  him  by  the  clerk  of  the  munici- 
pality. By  the  53rd  section,  a sum  of  ten  per  cent,  is 
to  be  added  yearly  to  any  arrear  of  tax  due  upon  any  parcel 
of  land  by  the  county  treasurer.  And  if  at  any  time  within 
five  years  sufifbient  distress  can  be  found  on  the  lands  of 
2 F v.,  u.  c.  c.  p. 
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non-residents,  the  county  treasurer  may  authorize  the  sheriff 
to  levy  therefrom  the  amount  of  arrears.  But  if  not  so  col- 
lected, and  remaining  due  for  five  years,  the  same  may  be 
levied  by  the  sale  of  the  lands.  All  these  provisions  must  be 
nugatory,  and  the  express  prohibition  contained  in  the  50th 
clause  against  any  officer  of  a township  or  village  munici- 
pality receiving  money  after  the  return  of  the  collector’s  roll 
must,  as  it  appears  to  me,  be  wholly  disregarded,  if  it  be 
held  that  the  plaintiffs  can  maintain  this  action  and  thus  oust 
the  county  treasurer  from  the  exercise  of  a power  which  the 
statutes  gives  to  him  alone.  If  the  plaintiffs  can  maintain  this 
action  against  the  defendant,  admitted  to  be,  not  only  non- 
resident within  the  village  of  Berlin,  but  admitted  not  to  be 
resident  in  the  county,  then  the  treasurer  of  Berlin,  an  officer 
of  the  municipality  “to  wrhich  the  collector’s  roll  which  was 
given  in  evidence  relates,”  must  be  entitled  to  receive  the 
money  from  the  sheriff  when  collected,  though  expressly  pro- 
hibited by  the  50th  section  from  receiving  any  money  what- 
ever after  the  return  of  the  roll.  It  cannot  be  argued  that  no 
return  of  the  roll  has  been  made  ; wit  hout  such  return  it  could 
not  be  known  that  any  taxes  were  in  arrear ; but  under  any 
circumstances  it  does  not  rest  with  the  plaintiffs  to  deny  such 
return  : they  allege  that  the  rates  were  demanded;  that  there 
was  no  distress  on  the  premises  ; that  the  rates  were  not  paid 
to  the  collectors,  and  that  they  remain  due;  from  all  which 
facts,  and  from  the  time  for  the  return  of  the  roll  having  long 
passed  before  this  action  was  brought,  it  must  be  taken  that 
the  collector  and  the  Municipality  of  Berlin  have  become  func- 
tus officio  and  uncapable  of  acting  in  the  further  proceedings 
for  the  collection  of  the  arrears  of  the  rates.  On  these  grounds, 
I am  of  opinion  that  the  first  count  of  the  declaration  in 
this  case  does  not  shew  a sufficient,  or  any  ground  of 
action,  and  that  if  no  other  cause  of  action  were  stated  in  the 
declaration,  the  judgment  must  be  arrested.  But  as  the 
second  count  does  set  out  a good  cause  of  action,  and  the  as- 
sessment of  damages  is  on  that  count  as  well  as  on  the  insuf- 
ficient count,  judgment  cannot  be  arrested,  but  a venirede  novo 
must  be  ordered.  It  is  manifest  to  me  that  the  plaintiffs  arc 
proceeding  for  arrears  of  rates  only,  and  are  attempting  to 
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exercise  a power  which  in  my  judgment  does  not  belong  to 
them.  I think  therefore  the  defendant  is  entitled  to  be  re- 
lieved from  an  action  to  which  he  clearly  is  not  liable. 

Richards,  J. — There  can,  I apprehend,  be  no  doubt  that 
prima  facia  if  defendant’s  name  appears  on  the  collector’s 
roll  of  the  municipality,  charged  with  the  rates  on  certain 
lands,  he  is  liable  to  pay  those  rates.  If  he  was  not  satisfied 
with  his  name  appearing  there,  he  could  apply  to  the  Court 
of  Revision  to  correct  it.  We  must  assume  that  his  name 
was  inserted  on  the  roll  at  his  own  request ; and  this  having 
been  done,  he  is,  as  to  the  collection  of  the  taxes  rated  against 
him,  to  be  treated  very  much  as  a party  who  was  resident 
at  the  time  of  the  assessment,  and  had  removed  from  the 
county  before  the  taxes  were  paid.  The  question  arising  in 
the  case  which  seems  to  me  to  create  the  greatest  difficulty 
is,  whether  the  plaintiffs  can  sue  the  defendant  for  these 
taxes  as  a debt  due  to  the  village,  “ without  first  endeavor- 
ing to  recover  the  same  by  sale  of  the  lands — or  in  other  words, 
if  that  is  a special  manner  intended  by  the  act,  which  must 
be  resorted  to  for  the  collection  of  the  taxes  before  they  can 
be  sued  for  as  a debt.”  It  is  in  effect  admitted  from  the 
statement  in  the  declaration,  that  these  taxes  could  not  have 
been  recovered  by  distress  of  the  defendant’s  goods  before 
this  action  was  brought,  there  not  having  been  any  goods  on 
the  lands  on  which  the  taxes  were  due  from  which  a distress 
could  have  been  made. 

I do  not  think  it  is  the  intention  of  the  act  to  give  to  the 
county  treasurer  any  power  to  collect  or  receive  any  taxes 
but  those  due  on  lands — whatever  taxes  are  due  from  per- 
sonal property  or  income  may,  I think,  after  the  special 
remedy  provided  by  the  act  for  their  collection  (that  is,  want 
of  personal  property  out  of  which  to  make  a distress)  has 
failed,  be  sued  for  as  a debt  due  the  municipality,  and  col- 
lected with  interest.  The  section  provides  that  all  taxes 
accrued  or  to  accrue  on  any  land,  shall  be  a special  lien  on 
such  land.  It  does  not  say  that  taxes  due  on  personal  pro- 
perty shall  create  such  a lien.  The  ten  per  cent,  annually 
to  be  added  to  the  arrears  of  taxes  on  each  piece  of  land, 
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seems  to  be  in  lieu  of  interest,  and  to  cover  the  expenses 
attendant  on  keeping  the  accounts  and  other  charges  incident 
to  mannaging  these  matters,  which  seem  to  relate  only  to 
taxes  due  on  land  throughout  the  whole  statute ; and  section 
69,  which  relates  to  all  arrears  of  rates  chargeable  on  lands, 
requires  each  municipality,  in  paying  over  any  school  or  local 
rate,  or  its  share  of  the  Lunatic  Asylum  tax,  or  of  any  county 
rate,  to  supply  any  deficiency  arising  from  the  nonpayment  of 
any  tax  on  land  out  of  the  general  funds  of  the  municipality; 
and  ifc  is  further  provided  that  the  several  municipalities  shall 
not  be  answerable  for  any  deficiency  arising  from  abatements 
or  inability  to  collect  any  tax  on  personal  property  After 
going  carefully  through  the  statute  and  considering  its  scope 
and  tendency,  I come  to  the  conclusion  that  with  regard  to 
taxes  on  lands  they  cannot  be  collected  by  action,  until  it  is 
ascertained  that  the  amount  cannot  be  recovered  by  sale  of 
the  land,  which  I conceive  to  be  a special  manner  pointed  out 
on  the  act  for  such  recovery.  On  the  whole,  then,  I think — 
1st.  That  a non-resident  owner  of  land  can  only  be  properly 
rated  on  the  assessment  roll  of  the  municipality  in  his  own 
name,  when  he  requests  to  have  his  name  entered  on  the 
roll:  2nd.  That  when  the  name  of  a non-resident  appeals 
by  the  roll,  it  must  be  presumed  that  it  has  been  entered 
there  at  his  request:  3rd.  That  having  failed  to  recover  the 
tax  as  to  personal  property  of  any  person  rated  on  the  roll 
for  want  of  property  to  distrain,  the  amount  of  such  tax 
may  be  recovered,  with  interest,  as  debt  due  to  the  munici- 
pality : 4th.  As  to  taxes  due  on  any  lands , that  they  cannot 
be  sued  for  as  a debt  due  to  the  municipality  until  after  they 
have  been  five  years  in  arrear  ; and  on  a sale  of  the  lands, 
the  amount  of  the  taxes  cannot  be  recovered  in  that  special 
manner  provided  by  the  act.  It  is  scarcely  probable  that 
five  years  of  arrears  of  taxes,  with  the  expenses,  &c.,  on  land 
in  this  country,  would  fail  to  be  recovered  by  a sale  of  the 
land  itself.  It  is  provided  by  section  70  that  the  whole  of 
the  debentures  to  be  issued  on  the  credit  of  the  non-resident 
land  fund  shall  not  exceed  two-thirds  of  all  the  arrears  then 
due  upon  the  lands  in  the  county  and  other  sums  at  the 
credit  of  the  fund.  At  the  end  of  four  years  40  per  cent,  at 
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least  would  be  added  to  the  amount  of  taxes,  and  deben- 
tures might  be  issued  based  on  that  data.  At  that  time,  if, 
instead  of  pursuing  the  remedy  against  the  land  whereby 
the  increased  amount  above  the  interest  could  be  collected, 
the  party  named  on  the  roll  could  be  sued,  then  all  that 
would  be  recovered  from  him  would  be  the  taxes  with  6 per 
cent,  thereon,  and  the  non-resident  land  fund  would  be 
diminished  by  at  least  16  per  cent,  of  the  amount  due  by 
such  party.  If  it  be  admitted  that  the  municipality  of  a 
village  or  township  may  at  any  time  sue  for  taxes  as  a debt 
due  the  municipality,  then  this  anomaly  may  take  place — • 
the  sheriff  may  be  required  to  seize  the  property  of  the 
defendant  in  the  suit  under  an  execution  in  favor  of  the 
municipality,  and  at  the  same  time  the  county  treasurer, 
under  the  51th  section  of  the  act,  may  issue  his  warrant  to 
levy  the  arrears  (including  the  10  per  cent,  annual  increase) 
by  distress  on  the  land:  these  two  remedies  may  be  pursued 
at  the  same  time.  If  the  amount  is  levied  under  the  exe- 
tions  (and  that  is  to  be  considered  as'  satisfying  the  claim), 
then  the  municipal  loan  fund  loses  the  additional  4 per  cent, 
per  annum  above  the  6 per  cent,  interest.  Then  how  is  the 
sheriff  of  the  county  where  the  land  lies  to  know  if  the 
amount  has  been  made  under  an  execution  against  the  owner 
of  the  land,  or  how  is  he  to  know  that  the  taxes  have  been 
sued  for  ? In  what  ever  light  it  is  presented,  taking  this 
view  of  the  matter,  it  seems  to  me  we  are  involved  in  diffi  - 
culties  from  which  we  cannot  escape.  But,  taking  the  stat- 
ute as  I have  already  said  I thought  it  should  be  construed, 
we  avoid  all  these  difficulties,  and  make  the  different  sections 
of  the  act  and  the  remedies  thereunder  given,  harmonize. 

Per  Cur . — Buie  absolute. 
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Townsend  v.  Hamilton. 

Sheriff,  seizure  by — New  trial. 

In  an  action  against  a sheriff  who  was  indemnified  and  who  had  taken  but 
little  trouble  with  the  defence,  the  court  set  aside  a verdict  for  a large 
amount  for  the  plaintiff  on  the  ground  of  the  discovery  of  new  evidence, 
the  confliction  of  evidence  at  the  trial,  excessive  damages,  &c.,  on  pay- 
ment of  costs,  with  leave  to  plaintiff  to  amend. 

Semble — That  in  such  an  action,  when  there  is  conflicting  evidence  as  to 
the  plaintiff’s  right  to  recover  as  to  a part  of  the  goods  seized,  the  court 
will  grant  a new  trial  to  the  plaintiff  on  payment  of  costs,  he  restricting 
himself  to  such  goods  alone  at  a future  trial. 

Writ,  loth  December,  1853.  Trespass  for  seizing  saw- 
logs,  timber,  chains,  and  converting,  &c. 

Pleas — Not  guilty,  per  statute.  Second — not  plaintiff’s 
goods.  The  goods  were  seized  by  defendant  as  sheriff,  &c., 
under  a writ  of  attachment  at  the  suit  of  one  Collins  against 
the  effects  of  one  Frederick  Smith,  and  plaintiff  claims  them 
to  have  been  his.  To  prove  title,  plaintiff  put  in  evidence  a 
sealed  agreement,  dated  the  1st  December,  1851,  whereby 
William  Haran,  Benjamin  Haran,  and  Elijah  Wm.  Haran, 
sold  to  plaintiff  all  the  pine  trees  standing  and  fallen  on  the 
south  100  acres  of  lot  No.  119,  east  Township  of  Bayham, 
south  on  the  Talbot  road,  with  authority  to  him  and  agents, 
&c.,  to  enter  within  three  years  to  cut  and  carry  away,  &c., 
in  consideration  of  $1000,  to  be  paid  $500  on  or  before  the 
1st  July  then  next,  and  the  residue  on  or  before  the  1st 
January,  1853.  It  is  signed  and  sealed  by  Wm.  Haran  and 
by  B.  Wm.  Haran,  not  by  Elijah  Haran,  but  by  D.  J.  Town- 
send, per  F.  Smith — witnessed  by  J.  M.  Bull — a blank  receipt 
for  $390,  hot  signed.  To  shew  authority  in  F.  Smith,  a 
power  of  attorney  under  plaintiff’s  hand  and  seal  was  put 
in,  dated  1st  December,  1850,  in  words  written,  “ with  no 
additional  year  nor  any  full  stop,”  and  witnessed, — O.  H. 
Marshall,  appointing  Frederick  Smith,  of  Vienna,  Canada,  his 
attorney,  to  enter  upon  a certain  100  acre  lot,  the  timber  on 
which  had  been  sold  to  him  by  W.  Haran  in  Bayham  (no  num- 
ber), and  cut  all  the  timber  thereon,  and  to  ship  the  same  to 
Black  Bock.  The  power  of  attorney  is  very  comprehensive 
in  relation  to  the  management  of  plaintiff ’s  lumber  affairs  in 
Canada.  The  plaintiff  resided  at  Black  Rock,  U.  S.;  Frederick 
Smith,  at  Vienna  in  Canada.  The  timber  in  question  was  at 
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Port  Burwell.  The  plaintiff  gave  evidence  sufficient  prima 
facie  to  establish  his  title,  and  he  proved  the  seizure,  &c.  His 
title  was  not  impeached  on  the  defence,  but  the  attachment 
against  Smith  was  admitted ; it  was  issued  out  of  the  county 
court.  The  plaintiff  also  gave  evidence  of  quantity,  loss, 
value,  &c.,  and  the  jury  found  for  the  plaintiff,  <£488  155. 

Rule  Nisi  to  set  aside  verdict,  &c.,  on  the  grounds  of  sur- 
prise, and  on  grounds  disclosed  in  affidavits  filed,  and  for 
excessive  damages  on  affidavit  of  Collins  of  the  discovery 
of  material  evidence  since  the  the  trial,  and  of  his  ability  to 
prove  any  material  matters  impeaching  plaintiff ’s  title  if  a 
new  trial  is  granted. 

Dalton , for  plaintiff,  shewed  cause  by  affidavits  in  reply, 
conflicting  with  the  statements  contained  in  Collin’s  affi- 
davit, and  supporting  his  own  title  as  bona  fide. 

Dr.  Connor  replied,  and  relied  upon  the  discovery  of  new 
evidence  as  sufficiently  shewn  in  Collin’s  affidavit  to  entitle 
defendant  to  relief ; he  also  remarked  upon  the  discrepancy 
in  the  dates  and  contents  of  the  power  of  attorney  from  de- 
fendant to  Frederick  Smith  and  Smith’s  contract  for  the 
timber,  neither  of  which  were  proved  by  the  subscribing  wit- 
nesses, who  might  have  been  produced.  He  urged  that  though 
indemnified,  defendant  was  not  so  indemnified  to  the  amount 
of  the  verdict,  and  that  both  he  and  Collins  were  taken  by 
surprise.  That  in  favor  of  public  officers  and  bona  fide  cred“ 
itors,  the  court  would  be  disposed  to  grant  relief ; and  he 
urged  strongly  for  a new  trial  on  terms,  the  merits  not  hav- 
ing been  investigated  or  understood  at  the  last  one. 

Macaulay,  C.  J. — This  case  is  felt  to  be  attended  with 
much  difficulty  so  far  as  respects  the  propriety  of  granting 
the  relief  prayed.  There  is  room  to  apprehend  that  the 
defendant  on  the  record,  being  indemnified  by  Collins,  took 
no  trouble  in  defending  the  suit  until  he  found  a larger 
verdict  rendered  against  him,  and  that  Collins  strangely 
neglected  to  attend  to  the  defence,  being  in  effect  the  real 
defendant. 

Under  such  circumstances,  we  are  pressed  to  relieve 
against  a verdict  correct  on  the  evidence  given  at  Nisi  Prius 
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upon  affidavits  containing  much  matter  calculated  to  im- 
peach such  verdict ; among  other  grounds,  the  discovery  of 
evidence  is  relied  upon.  . 

Perhaps  no  one  ground  is  of  itself  sufficient  to  sustain  the 
application ; but  referring  to  the  notes  of  evidence  and  the 
exhibits  filed — especially  the  power  of  attorney  and  deed  of 
sale,  neither  of  which  were  proved  by  the  subscribing  wit- 
nesses ; and  comparing  and  considering  the  bearing  of  the 
whole  in  connection  with  the  matters  contained  in  the  affi- 
davits, we  are  so  far  impressed  that  the  merits  of  a suit  in- 
volving a large  sum  of  money  have  not  been  fully  or  satis- 
factorily investigated,  that,  although  it  is  deviating  from 
the  strict  course  and  going  the  utmost  length  in  favor  of  the 
application,  we  do  not  feel  that  we  could  satisfactorily  con- 
firm this  verdict  and  refuse  another  trial  on  payment  of  costs 
on  or  before  the  5th  of  October  next,  with  leave  to  the  plain- 
tiff to  amend  his  declaration  in  relation  to  the  special 
damage  respecting  the  steamboat,  if  so  advised. 

This  case  was  tried  again  before  Draper,  J.,  when  the 
jury  returned  a verdict  for  doler. dan t ; and  in  Easter  Term, 
18  Vic.,  V 'arm  or  man  for  plaintiff,  obtained  a rule  on  the  de- 
fendant to  shew  cause  why  it  should  not  be  set  aside  as 
being  contrary  to  law  and  evidence,  and  the  judge’s  charge. 

Connor , Q.  C shewed  cause. 

Macaulay,  C.  J.- — We  have  carefully  examined  the  notes  of 
the  learned  judge  who  last  tried  this  case,  and  cannot  find 
sufficient  evidence  to  warrant  the  verdict  against  the  plaintiff 
as  respects  the  timber  that  was  obtained  off  the  south  100 
acres  of  lot  119,  township  of  Bayham,  south  of  Talbot  road. 
Whether  Smith  had  a power  of  attorney  or  not,  the  evidence 
on  both  trials  went  to  establish  that  the  Harans  did,  by 
instrument  under  seal,  bearing  date  the  1st  December,  1851, 
sell  to  the  plaintiff  all  the  pine  timber  standing  or  fallen 
upon  the  said  100  acres  of  land.  The  power  of  attorney 
given  in  evidence  has  not  been  satisfactorily  connected  with 
the  transaction  ; although  twice  offered  in  support  of  this 
sale  to,  and  purchased  by  the  defendant,  it  is  now  stated 
to  have  been  in  fact  given  for  other  purposes  and  objects. 
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The  obscurity  in  which  this  part  of  the  case  is  left  is  calcu- 
lated to  operate  unfavourably  upon  the  plaintiff  s case,  and  it 
will  be  for  him  at  another  trial,  should  another  take  place, 
to  shew  satisfactorily  when,  where  and  under  what  circum- 
stances it  was  executed,  and  with  what  objects,  consistent 
and  receivable  with  its  import.  There  is  some  confusion  and 
want  of  consistency  in  the  evidence  given  at  the  different 
trials  had  in  relation  to  this  matter. 

The  present  casewasfirst  triedbefore  myself  in  the  spring 
of  1854,  at  which  time  Benjamin  Haran  was  examined  as  a 
witness  and  alleged  that  he  was  the  real  owner  of  the  trees 
upon  this  half  lot,  and  that  he  sold  the  same  to  the  plaintiff 
by  the  instrument  above  mentioned,  his  father  and  brother 
being  joined  for  the  better  satisfaction  of  Frederick  Smith, 
the  plaintiffs  agent,  and  that  he  had  been  paid  therefor  by 
the  plaintiff.  At  the  autumn  assizes  in  1854  two  cases  of 
Wm.  Haran  the  father  against  the  present  plaintiff,  one  in 
assumpsit  upon  a promissory  note  for  £100,  and  the  other 
in  covenant  upon  a contract  of  sale  like  the  present,  but 
apparently  of  trees  &c.  on  lot  No.  118,  were  tried  before  the 
Chief  Justice  Sir  J.B.  Robinson,  in  both  of  which  a verdict 
was  rendered  for  the  defendant,  in  which  case  Benjamin 
Haran  was  also  examined  as  a witness  for  the  therein  plain- 
tiff At  the  last  trial  of  this  case  Benjamin  Haran  was  not 
called  as  a witness,  but  Wm.  Haran  was  examined,  and 
alleged  that  the  trees  and  sale  upon  south  half  of  100  acres 
of  lot  119  were  his,  and  that  he  had  not  been  paid  by  the 
plaintiff,  whereas  he  was  probably  alluding  to  another 
sale  made  by  him  of  trees  upon  lot  No.  118,  and  not  on  the 
south  100  acres  of  119.  Benjamin  Haran  has  been  consistent 
in  his  statements  when  examined  on  the  subject.  On  the 
last  trial  the  learned  judge  felt  the  case  not  to  be  a satisfac- 
tory one, but  expressed  his  opinion  in  favour  of  the  plain- 
tiff. On  the  evidence  given  as  respects  so  much  of  the 
timber  in  question  as  was  cut  off  the  south  100  acres  of  lot 
No.  119,  and  the  right  of  property  in  the  residue,  he  left 
to  the  jury,  who  rendered  a general  verdict  for  the  defend- 
ant. We  do  not  see  our  way  with  sufficient  clearness  to 
confirm  such  finding,  but  think  the  weight  of  evidence  so  far 
15  5 c.  p. 
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preponderated  as  to  render  it  proper  to  gant  another  trial 
as  to  the  timber  taken  off  lot  119  under  the  sale  of  1st 
December  1851.  It  cannot  be  said  the  verdict  was  against 
evidence,  for  the  series  of  transactions  between  the  plaintiff 
and  Smith  rendered  Smith’s  relation  and  position  equivocal, 
and  created  doubts  whether  he  was  not  in  fact  the  real 
principal  purchaser. 

Whether  contracting  as  the  plaintiff’s  agent,  for  all  the 
timber  about  which  the  suit  was  brought,  as  to  a 11  but  that  cut 
off  lot  No.  119,  south  100  acres,  we  are  satisfied  to  let  the 
verdict  rest,  but  are  disposed  to  grant  a new  trial  on  payment 
of  costs  as  to  th  e timber  got  off  the  south  100  acres  of  1 1 9 under 
the  sale  in  evidence,  upon  condition  that  the  plaintiff  under- 
takes to  restrict  himself  at  any  future  trial  to  such  timber 
alone,  and  upon  payment  of  costs.  It  is  said  to  be  the 
principal  part  of  the  timber  in  question,  and  if  so  the  effects  of 
this  rule  may  be  to  grant  a new  trial  for  the  substantial  obj  ects 
of  this  action ; however  that  may  be,  we  think  we  ought  so 
far  to  re-open  it  upon  the  terms  above  expressed,  and 
make  absolute  the  rule  for  a new  trial,  qualified  accordingly. 

McLean,  J.,  and  Bichards,  J„  concurred. 


Wm.  Losee  y.  Ellen  Kezar,  administrative  of 
Alvin  Kezar,  deceased. 

Improvements — Parol  evidence. 

A.  by  memorandum  of  agreement  leased  to  B.  a certain  farm  for  four 
years  which  B.  agreed  to  work,  &c.,  and  if  said  A.  sold  the  farm,  he 
B . would  give  up  possession  thereof  in  three  months  after  receiving 
notice  from  said  A.,  who,  before  his  death,  sold  to  C.,  from  whom  B. 
leased,  and  brought  an  action  against  the  administratrix  of  B.  for  re- 
pairs done  on  the  farm  during  A’s  life  time,  alleging  that  there  was  a 
verbal  agreement  that  such  improvements  should  be  paid  for  by  A. 
Held,  that  such  action  was  not  maintainable,  there  being  no  stipulation 
in  the  lease  as  to  improvements,  and  that  plaintiff  could  not  qualify  or 
add  to  tb  e written  instrument. 

Declaration.  First  count  alleges  that  in  consideration 
that  Alvin  Kezar  had  leased  to  plaintiff  a certain  farm  and 
premises  for  four  years,  for  certain  rent  to  be  paid  by 
plaintiff,  he,  Kezar,  promised  to  pay  plaintiff  the  value  of 
any  improvements  he  should  make  on  said  farm  during  said 
time,  provided  plaintiff  should  be  deprived  of  the  occupation 
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of  the  farm  and  premises  at  any  time  before  the  expiration 
of  the  said  term.  Plaintiff  avers  that,  confiding  in  the  said 
promise,  he,  during  a part  of  the  said  time,  did  make  divers 
large  improvements  on  the  said  farm,  to  wit,  500  panels  of 
fence  and  two  bridges  of  great  value,  to  wit,  £50,  and  did 
otherwise  make  improvements  on  the  farm  ; and  he  fur- 
ther says  that,  before  the  expiration  of  said  time,  to  wit} 
on  1st  July,  1853,  he  was  deprived  of  the  occupation  of  the 
said  farm  and  premises,  and  was  forced  to  surrender  the 
same ; and  thereupon  Alvin  Kezar,  in  his  lifetime,  became 
liable  to  pay  the  said  sum  of  £50  to  the  plaintiff. 

Second  count — for  work,  labourand  materials,  done,  per- 
formed and  provided,  by  plaintiff,  for  Alvin  Kezar,  in  his 
lifetime  and  at  his  request,  alleging  promise  by  Alvin  Kezar 
in  his  lifetime.  Breach,  that  Alvin  Kezar  in  his  lifetime, 
and  defendant,  as  administratrix  since  the  death  of  the  said 
Alvin  Kezar,  have  disregarded  the  said  promise,  and  neither 
of  them  have  paid  the  said  sum  of  money,  to  the  plaintiff’s 
damage  of  £50.  The  defendant  pleads,  first,  non-assump- 
sit by  Alvin  Kezar;  second,  as  to  the  first  count,  that  plain- 
tiff did  not  make  said  improvements  modo  et  forma. 

Third — As  to  first  count,  that  plaintiff  was  not  deprived 
of  the  occupation  of  the  farm  and  premises  modo  et  forma. 

Fourth — Set  off  as  to  £17  11s.  2d.  by  judgment  in  the 
Fourth  Division  Court  of  the  United  Counties  of  Stor- 
mont, Dundas  and  Glengary,  recovered  by  Alvin  Kezar  in 
his  lifetime  against  plaintiff,  on  29th  February,  1854,  and 
in  £50  for  goods  sold,  &c. 

Fifth — Plene  administravit. 

Sixth — Outstanding  judgments  and  no  assets  further. 
Replication,  taking  issue  on  first,  second  and  third  pleas  ; 
as  to  fourth  plea,  never  indebted,  &c.;  as  to  fifth  and  sixth 
pleas,  takes  judgment. 

The  cause  was'taken  down  to  trial  before  Richards , J.,  at 
the  Spring  Assizes  for  1855  for  Stormont,  Dundas  and  Glen- 
gary. A memorandum  in  writing,  not  under  seal,  between 
plaintiff  and  Alvin  Kezar,  dated  18th  September,  1851? 
was  produced  at  the  trial  and  the  signing  of  it  proved, 
whereby  Alvin  Kezar  agreed  to  lease  and  farm  let  to  plain- 
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tiff,  for  four  years  from  the  date,  the  farm  known  as  the 
Stoneburner  farm,  in  the  first  concession  of  Osnabruck, 
with  the  farm  house,  barn  and  outbuildings,  on  said  farm. 
Plaintiff  agreed  to  work  the  farm  in  a good  husbandman- 
like manner  during  the  time  he  occupied  the  farm ; and  he 
further  agreed  to  quit  possession  at  the  time  stated,  and  to 
leave  the  house  in  as  goodrepair  as  it  then  was;  andfurther, 
if  the  said  Alvin  Kezar  sold  the  said  farm,  he,  plaintiff 
agreed  to  give  up  quiet  possession  in  three  months  after  re- 
ceiving notice  from  the  said  Alvin  Kezar  to  leave  the  farm. 
Kezar  agreed  to  furnish  two  sufficient  horses,  one  double 
waggon  and  sleigh,  and  one  double  harness,  which  were  to 
be  given  up  in  as  good  order  as  they  then  were,  allowing  for 
fair  wear  and  usage.  Losee  further  agreed  to  deliver  to  the 
said  Alvin  Kezar  one  half  of  all  grain  raised  on  the  farm, 
measured  with  the  half  bushel,  and  also  one  half  of  the  hay ; 
the  horses  to  be  used  solely  in  working  on  th,e  farm.  It  fur- 
ther appeared  in  evidence  that  Alvin  Kezar,  before  his 
death,  had  sold  the  farm  to  George  Crawford,  Esq.,  of  Brock- 
ville,who  leased  it  by  agreement,  not  under  seal,  to  plaintiff, 
for  four  years  from  1st  March,  1855, at  £30  per  annum, £20 
in  cash  and  the  other  in  fencing,  at  a fair  valuation. 

After  proving  the  first-mentioned  document,  plaintiff 
proposed  to  prove  that  at  the  time  the  agreement  was  made 
there  was  a further  understanding  that  plaintiff  was  to  be 
paid  for  any  improvements  he  might  make  on  the  place 
during  the  tenancy,  in  case  he  was  obliged  to  give  up  the 
premises  before  the  expiration  of  the  four  years.  The 
learned  judge  refused  to  admit  this  evidence.  Plaintiff  then 
called  his  son,  a young  lad,  who  stated  that  Kezar,  about 
the  17th  October,  1853  (year  before  last),  came  to  plaintiffs 
house  and  said  he  would  pay  him  for  his  improvements, 
as  he  had  to  leave  the  place  before  his  time  was  out. 

Evidence  was  offered  to  show  that  the  improvements  on 
the  place  were  worth  £40,  that  plaintiff  held  from  Craw- 
ford from  March  or  April  1854,  and  that  Alvin  Kezar  died 
in  April  1854. 

Mr.  Pringle , for  defendant,  objected  : First — That  there 
was  no  evidence  to  support  a promise  by  Kezar;  that  if  the 
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statement  of  plaintiff’s  son  was  correct,  there  was  no  con- 
sideration for  the  promise  ; that  it  was  nud/u/m  pactum. 

Second— That  there  having  been  a written  lease  between 
the  parties,  no  mere  parol  statement  or  promise  could  be 
shewn  to  vary  the  effect  of  the  written  lease. 

The  learned  judge  intimated  that  he  would  take  the 
opinion  of  the  jury  as  to  whether  there  was  any  promise 
or  agreement  made  by  Mr.  Kezar  to  pay  plaintiff  for  the 
improvements,  subject  to  the  opinion  of  the  court  on  the 
points  raised  for  defendant  by  Mr.  Pringle. 

Mr.  Pringle  then,  on  behalf  of  defendant,  proved  the 
Division  Court  judgment  in  the  suit  Pringle  v.  Losee,  for 


debt  and  costs <£17  11  2 

The  jury  found  for  plaintiff  22  8 10 


Allowing  plaintiff  for  his  improvements £40  0 0 

The  facts  were  proved  by  a memorandum  of  agreement  in 
writing,  dated  the  18th  September,  1851,  whereby  the  in- 
testate leased  to  plaintiff,  for  the  term  of  four  years,  a farm 
in  the  township  of  Osnabruck,  therein  mentioned,  which 
plaintiff  agreed  to  work  in  a good  and  husbandlike  manner 
during  the  time  he  occupied  the  same,  and  to  give  up  quiet 
possession  at  the  time  above  stated,  and  to  leave  the  house  in 
as  good  repair  as  it  then  was;  and  if  said  intestate  sold  said 
farm,  plaintiff  agreed  to  give  up  quiet  possession  in  three 
months,  after  receiving  notice  from  said  intestate  to  leave  it. 
Intestate  agreed  to  furnish  a team,  &c.,  and  plaintiff  agreed  to 
deli  ver  to  said  intestate  one  half  of  all  grain  raised  on  the  farm, 
and  half  of  the  hay.  The  judgment  for  £17  6s.  8Jd.  proved. 

There  was  a copy  of  proposals  by  Crawford  to  plaintiff, 
dated  15th  February,  1855,  for'  leasing  said  farm  to  him 
for  four  years,  from  1st  March,1855,  at  £30  a year,  £20  in 
cash  on  1st  February  yearly,  and  £10  to  be  let  out  in  good 
fencing  at  a fair  valuation.  Plaintiff  to  take  off  no  timber 
not  wanted  for  the  use  of  the  farm,  &c.,  and  restore 
possession  at  the  end  of  four  years,  paying  the  rent  yearly 
on  the  1st  February.  At  the  bottom  of  the  paper,  plain- 
tiff agreed  to  take  the  property  on  these  terms. 

Verdict  for  plaintiff  £22  8s.  lOd. 
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Rule  Nisi  to  set  it  aside  and  enter  it  for  defendant,  on 
leave  reserved  : the  judges  notes  state  the  verdict  to  have 
been  taken,  subject  to  the  opinion  of  the  court. 

Macaulay,  C.  J. — The  lease  contains  no  stipulations 
respecting  compensation  for  improvements  in  the  event  of 
the  plaintiff s lease  being  determined  during  the  term  by 
reason  of  a sale  of  the  estate,  and  the  alleged  promise 
afterwards  seems  to  want  consideration  to  support  it.  It 
does  not  appear  that  the  plaintiff  was  deprived  of  the 
occupation  of  the  farm  although  he  did  attorn  to,  and  after- 
wards took  a new  lease  from  or  held  under  Crawford,  the 
assignee  of  the  reversion.  The  claim  set  up  is  not  provided 
for  in  the  lease  from  the  intestate,  and  is  therefore  incon- 
sistent with  it ; and  it  is  contrary  to  the  authorities  to 
qualify  or  add  to  the  written  instrument  by  parol  evidence, 
of  other  or  additional  provisions  made  concurrently  and 
involved  in  the  same  transaction. 

McLean,  J.  and  Richards,  J.  concurred. 

Rule  abolished. 


Samuel  Peters  v.  Arthur  Wallace. 

Libel,  action  of— New  Trial • 

In  action  for  libel,  published  in  a newspaper,  against  the  plaintiff,  in  his 
professional  capacity  as  town  engineer  of ,f  Ac. , where  a verdict  was  rendered 
for  the  defendant  on  evidence  preponderating  greatly  in  the  plaintiff’s 
favour,  the  court  set  aside  such  verdict  and  granted  a new  trial  on  pay- 
ment of  costs. 

Case  for  libel. 

In  a newspaper,  the  London  Times , of  and  concerning 
plaintiff  as  a civil  engineer,  employed  as  such  by  the  town 
council  of  London — words 

“ And  as  regards  the  town  hall,  he  (plaintiff)  may  very 
fairly  claim  to  have  assistants,  for  it  is  a well  known  fact 
hat  he  knows  nothing  of  architecture.” 

Again  : “ Sir,  the  next  question  I would  ask  is,  how  is  it 
that  pretty  nearly  all  the  competent  contractors  who  have 
resided  in  the  town  for  years  are  deprived  of  contracting  for 
public  works  ? This  is  a question  easy  to  answer.  Look  at 
the  stringent  specifications  got  up  by  the  engineer  (plaintiff), 
to  suit  his  own  purposes  and  those  of  his  nearest  friends.  It 
is  a very  easy  matter  for  those  who  are  favourites  with  the 
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engineer  (plaintiff)  to  work  to  any  specification,  no  matter 
however  stringent  it  might  be.  The  contractors  can  afford 
to  contract  for  work  (public  works)  much  cheaper  than 
others,  and  get  rich ; whereas  other  contractors  might  be 
ruined  by  the  engineer  (plaintiff)  acting  up  to  the  letter 
of  the  specification.  This  is  the  way  that  the  engineer 
(plaintiff)  has  managed  to  drive  off  most  of  the  compe- 
tent contractors,  and  to  get  others  that  suit  his  own 
interests  better.  There  is  more  manoeuvering  in  this  mat- 
ter than  most  people  are  aware  of.” 

Again : “ It  is  generally  reported  that  the  engineer 
(plaintiff)  has  been  in  the  habit  of  opening  tenders  for 
(‘  public  works,  town  of  London/)  at  his  own  discretion. 
If  this  be  correct,  it  is  only  but  right  that  an  exposure 
should  take  place,  as  it  is  anything  but  fair  play ; at  the 
same  time,  he  (plaintiff)  having  a brother  a contractor. 
Inuenao,  that  plaintiff  opened  tenders  to  inform  his  brother 
and  enable  him  to  offer  lower  prices.” 

Again  : “ I am  informed,  from  a good  authority,  that  the 
sewers  which  have  been  built  by  the  engineer’s  (plain- 
tiff ’s)  brother  are  very  imperfect,  owing  in  general  to 
the  number  of  bad  bricks  that  have  been  put  into  them.  To 
give  the  public  an  idea  of  this,  it  is  necessary  for  me  to  state 
that  a large  quantity  of  bricks  which  the  engineer  (plaintiff) 
condemned  and  refused  Messrs.  Wallace  and  Schram  (de- 
fendant and  Peter  Schram)  to  put  into  the  sewers  which 
they  built,  were  afterwards  actually  considered  good  enough 
by  the  engineer  (plaintiff)  when  his  brother  got  sewers  to 
build,  and  were  without  hesitation  put  into  them.  This  is 
the  way  the  engineer  (plaintiff)  may  have  pocketed  hun- 
dreds of  pounds.  Had  the  town  employed  a competent  per- 
son to  look  over  the  sewers,  and  had  such  men  as  Messrs. 
Wallace  and  Schram  been  at  the  building  of  them,  this  evil 
would  have  been  remedied.  With  a long  inuendo,  that 
defendant  intended  to  impute  corruption,  collusion,  pecu- 
lation, &c.,  with  his  brother  as  a contractor.” 

Pleas.  First — Not  guilty  to  the  whole. 

Second — To  the  first  words  stated,  that  plaintiff  did 
know  nothing  of  architecture,  &c.,  and  so  justifying. 

Third — As  to  the  words  second  (No.  2),  justification, 
alleging  the  truth  of  what  is  stated. 

Fourth — As  to  the  words  No.  3 true,  &c. 

Fifth — As  to  the  words  No.  4,  true,  and  justifies,  &c. 
Replications.  Similar  to  the  first  plea,  and  de  injuria 
to  the  residue,  and  issues. 

At  the  trial  it  was  admitted  that  defendant  published  the 
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libel,  and  that  the  plaintiff  was  town  engineer  of  London 
and  the  libel  published  of  him  as  such. 

The  defendant  then  gave  evidence  in  support  of  his 
pleas  of  justification,  and  the  plaintiff  gave  evidence  to 
rebut  the  same. 

Being  left  to  the  jury,  they  found  for  defendant. 

This  is  a rule  nisi  to  set  aside  such  verdict ; against 
which  it  is  contended  that  new  trials  are  not  granted  in 
actions  for  libel. 

Macaulay,  C.  J. — It  is  to  be  observed  that  this  is  a case 
in  which  the  defence  was  not  rested  upon  the  question, 
whether  the  publication  was  made  in  fact,  nor  whether  it 
was  libellous  or  not.  But  both  being  admitted,  the  defendant 
relied  upon  the  special  pleas  of  justification.  It  is  not  there- 
fore a case  in  which  the  jury  can  be  taken  to  have  expressed 
a deliberate  opinion  that  the  words  were  not  published,  or,  if 
they  were  that  the  words  published  do  not  constitute  a libel. 

As  justified  by  the  special  pleas,  I think  the  weight  of 
evidence,  though  there  was  some  conflict,  preponderated 
greatly  in  the  plaintiff’s  favor.  It  is  not  like  a trifling  action 
of  slander  arising  out  of  some  casual  altercation  ; but  the 
the  matter  complained  of  and  justified  on  the  record  was 
deliberately  published,  and  goes  to  impeach  the  plaintiff’s 
character  in  relation,  not  merely  to  his  professional  skill 
and  capacity,  but  as  to  his  honesty  and  integrity  in  the 
discharge  of  his  professional  duties.  It  is  to  him  a subject 
of  vital  importance,  and  I cannot  say  I think  the  charges 
sustained  by  satisfactory  proof,  &c.  It  is  not  like  granting 
a new  trial  where  a defendant  has  been  acquitted  of  an 
alleged  libellous  publication,  in  which  the  jury  may  be  of 
opinion  it  was  not  published,  or  was  not  libellous  ; but  it 
is  a case  in  which  the  plaintid  has  been  convicted  of  fraud 
and  dishonesty  not  adequately  supported  in  evidence.  It 
seems  to  me  a case  in  which  we  ought  to  grant  a new  trial 
if  in  our  power,  although  applications  of  this  kind,  in 
actions  of  this  nature,  are  not  to  be  favoured. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Rule  absolute,  on  payment  of  costs. 
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Gooderham  et  al.  v.  Hutchison. 

Promissory  note — Consideration  of. 

J.  H.  & Sons,  a firm  in  Toronto,  have  been  in  the  habit  of  drawing  on  their 
correspondent  in  England,  and  at  first  at  covering  such  bills  by  ship- 
ments in  flour — latterly,  by  money  remittances.  In  the  fall  of  1854  they 
had  largely  overdrawn  their  account,  and  their  correspondent  in  England 
had  been  repeatedly  requesting  them  to  desist  from  drawing.  In  Decem- 
ber, 1854,  they  drew  several  bills,  • which  they  sold  or  exchanged  for 
promissory  notes,  and  amongst  others,  they  obtained  the  note  sued  upon. 
This  note  they  gave,  with  several  others,  in  payment  of  their  account  to 
G.  H.  & Co.,  and  a few  days-after  failed.  The  bill  for  which  the  note  was 
given  was  returned  dishonoured  for  non-acceptance.  T.  H. , the  maker  of 
the  note,  resisted  payment  of  the  note,  on  the  ground  that  it  was  procured 
from  him  by  fraud,  and  without  consideration,  and  taken  by  G.  H.  & Co. 
with  notice  of  the  fraud. 

Held,  first,  that  there  was  evidence  to  go  to  the  jury  that  the  note  had  been 
procured  by  fraud ; that  if  J.  H.  & Sons  drew  the  bill  for  which  the 
note  was  given,  having  no  exception  or  right  to  expect  that  it  would  be 
honoured,  they  practised  fraud  by  procuring  the  note  which  they  took  in 
exchange  for  the  bill.  Held,  second,  that  a pre-existing  debt  is  a good 
consideration  in  whole  or  in  part  for  a promissory  note  or  a bill  of  exchange. 

Writ  issued  6th  of  March,  1855.  Declaration,  15th  of 
March  1855. 

The  declaration  states  that  defendant,  on  the  21st  of 
November  1854,  made  his  promissory  note,  and  promised 
to  pay  to  J oseph  Helliwell  & Sons,  or  order,  at  the  Branch 
City  Bank  of  Montreal  in  Toronto,  £610  3s.  5d.  three 
months  after  date,  and  that  the  said  Helliwell  & Sons  then 
endorsed  the  said  note  to  the  plaintiffs,  &c. 

Pleas — 20th  of  April,  1855 : 

First — That  the  making  of  the  said  note  by  defendant  to 
Helliwell  & Sons,  and  the  delivery  thereof  to  them,  was 
obtained  from  the  defendant  by  the  said  Helliwell  & Sons, 
and  others  in  collusion  with  them,  by  fraud  and  covin  prac- 
tised upon  defendant  by  the  said  Helliwell  & Sons,&c. ; and 
that  the  plaintiffs  before  and  when  .the  said  note  was  first 
endorsed  to  them, and  whentheyfirst  received  the  same, had 
full  notice  of  the  premises  in  this  plea  mentioned:  verifica- 
tion, &c. 

Second — That  defendant  was  induced  to  make  and  de- 
liver the  said  note  to  the  said  Helliwell  & Sons  by  fraud  and 
covin,  &c.;  and  that  there  never  was  any  value  or  consid- 
eration for  the  said  endorsement  of  the  said  note  by  the  said 
Helliwell  & Sons  to  the  plaintiffs,  or  for  their  being  the 
holders  thereof : verification. 

Third — That  the  said  note  was  given  by  the  defendant  to 
the  said  Helliwell  & Sons  (together  with  another  note  made 
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by  defendant)  as  the  price  and  value  of,  and  in  consideration 
for,  a bill  of  exchange,  which  they  had  drawn  upon  Robert 
Smith,  in  Lancashire  in  England,  to  their  own  order,  for 
£1000  sterling,  &c.,  at  three  months  after  sight  thereof,  and 
which  they  then,  to  wit,  on  the  28th  of  December  1854,  en- 
dorsed and  delivered  to  defendant,  and  then  promised  him 
that  the  said  Smith  would  accept  the  said  bill  and  pay  the 
same  when  due  in  England,  where  it  was  made  payable  ; 
and  that  defendant,  relying  thereupon,  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  accepted  and  received  the  said 
bill  of  exchange  of  and  from  the  said  Helliwell  &Sons,  and 
thereupon  gave  them,  as  part  consideration  and  value  there- 
for, the  said  promissory  note,  and  that  there  was  no  other 
value  or  consideration  therefor,  &c. 

That  at  the  time  the  said  Helliwell  & Sons  drew  the  said 
bill  of  exchange,  and  thence  until  it  was  presented  to  said 
Smith  for  acceptance,  the  said  Smith  had  not  any  effects  of 
said  Helliwell  & Sons  in  his  hands,  nor  had  he  received  any 
value  or  consideration  from  them  for  the  acceptance  or  pay- 
ment thereof,  &c.  That  the  said  Helliwell  & Sons  had  not 
money  to  pay  the  said  bill,  nor  had  they  reason  to  expect,  nor 
did  they  expect,  that  they  would  be  able  to  provide  money 
to  meet  the  said  bill,  nor  did  they  ever  provide  money  for 
thatpurpose;  nor  had  theyany  reason  to  expect,  nor  did  they 
expect,  that  the  said  Smith  would  accept  the  said  bill,  nor 
had  he  agreed  to  do  so ; and  that  the  plaintiffs,  before  and  at 
the  time  when  the  said  Helliwell  & Sons  first  endorsed  the 
said  note  to  them,  and  when  they  first  received  the  same,  had 
full  notice  of  all  the  premises  aforesaid,  and  that  the  said  bill 
was  afterwards,  and  before  the  said  note  became  due  and 
payable,  to  wit,  on  the  15th  of  January,  1855,  presented  to 
the  said  Smith  for  acceptance,  which  was  refused,  and  the 
said  bill  protested  for  non-acceptance,  of  all  which  the  said 
Helliwell  & Sons,  afterwards,  to  wit, on  &c.,  had  notice;  and 
said  Smith  always  hitherto  refused  acceptance  of  the  said 
bill,  and  the  said  bill  was  thereupon  returned  to  the  defendant  > 
who  presented  it  to  the  said  Helliwell  & Sons,  and  demanded 
payment  thereof;  and  the  said  Helliwell  & Sons  have  always 
refused  to  pay  the  same;  and  so  defendant  says  there  never 
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was  any  consideration  or  value,  for  the'making  of  the  said 
note,  or  for  the  delivery  thereof  to  the  said  Helliwell  & Sons, 
and  that  the  said  Helliwell  &Sons  always, until  they  delivered 
the  same  to  the  plaintiffs,  held  the  said  note  without  value  or 
consideration ; and  the  plaintiffs,  before  and  at  the  time 
when  they  first  received  the  said  note,  had  full  notice  that  the 
same  had  been  given  to  the  said  Helliwell  & Sons  without 
any  consideration  or  value  having  been  received  by  defen- 
dant for  the  same,  and  without  said  Helliwell  & Sons  hav- 
ing given  any  value  or  consideration  therefor : verification. . 

Fourth  plea  same  as  third  to  the  allegation  of  want  of  con- 
sideration, and  then  alleges  that  the  endorsement  of  the  said 
note  by  the  said  Helliwell  <&  Sons  to  the  plaintiffs  was  ob- 
tained and  procured  from  them  by  the  fraud,  covin  and 
misrepresentation  practised  by  the  plaintiffs,  and  others 
in  collusion  with  them,  upon  the  said  Helliwell  & Sons  : 
verification,  &c. 

Fifth  plea  same  as  third  to  the  allegation  of  want  of  con- 
sideration, and  then  alleges  that  there  never  was  any  value 
or  consideration  for  the  said  endorsement  of  the  said  note 
by  the  said  Helliwell  & Sons  to  the  said  plaintiff,  or  for 
their  being  the  holders  thereof : verification,  &c. 

Sixth  plea  same  as  third  to  the  allegation  of  want  of  con- 
sideration and  then  alleges  that  the  plaintiffs,  before  and  at 
the  time  when  the  said  note  was  first  endorsed  to  them 
and  when  they  first  received  the  same,  andfull  notice  of  the 
premises  in  that  plea  mentioned : verification,  &c. 

Replications — De  injuria  to  each  plea  ; to  the  country  ; 
similiters  and  issues. 

The  case  was  tried  before  Macauley,  C.  J.,  at  the  last 
spring  assizes  for  the  Counties  of  York  and  Peel. 

he  plaintiffs  put  in  the  promissory  note,  dated  Toronto, 
21st  November  1854,  made  by  defendant  to  JosephHelliwell 
& Sons  for  £610  3s.  5d. , payable  three  months  after  date,  for 
value  received,  and  endorsed  in  blank  by  Helliwell  & Sons  ; 
protested  for  non-payment  at  plaintiffs  instance  on  the  24th 
of  February  1855.  The  defendant,  in  order  to  establish  fraud 
or  imposition  in  the  Helli wells  in  obtaining  the  note,  and  to 
show  that  the  plaintiffs  were  aware  thereof,  and  did  not  give 
value  for,  or  obtain  the  note  bona  fide,  gave  in  evidence  to  the. 
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following  effect : In  the  first  place,  a short  letter  from  Helli- 
well  & Sons  to  defendant,  dated  22nd  December  185  4,  saying: 
“ We  are  about  to  write  our  letters  for  the  English  mail, — 
will  you  please,  should  you  want  any  exchange  this  mail, 
call  on  us  as  early  as  possible  ?” 

2nd — A bill  of  exchange,  dated  Toronto,  23rd  December 

185 4,  drawn  by  Helli  well  & Sons  on  Robert  Smith,  of  Bacup, 
Lancashire,  for  £1000  sterling,  payable  three  months  after 
sight  to  their  own  order  in  London,  value  received;  and  to 
place  the  same  with  or  without  further  advice  to  their 
^account ; endorsed.  “ Pay  Thomas  Hutchison  on  order, 
signed  Joseph  Helliwell  & Sons,”  protested  in  London 
for  non-acceptance,  on  the  15th  of  January  1855,  at 
the  request  of  Barnett,  Hoan  & Co.,  endorsers  of  defen- 
dant. Upon  reading  a letter,  dated  Bacup  13th  January 

1855,  to  them,  signed  Jas.  F.  Smith,  stating  that  his 
father  was  quite  disappointed  at  not  receiving  funds  from 
Messrs.  Helliwell  & Sons  of  Toronto  by  the  last  mail,  in 
-consequence  of  which  he  declines  accepting  this  bill;  and 
further  the  latter  states  in  a postscript,  that  Robert  Smith 
had  sailed  that  day  for  Toronto.  Notice  of  dishonour  was 
given  to  John  Helliwell,  one  of  the  firm,  on  the  5th  of 
February  1855,  and  restoration  of  defendant’s  promissory 
notes  demanded. 

Third — A paper  admitted  in  evidence  at  the  end  of  de- 
fendant’s proofs,  as  follows  : 

“ Toronto , December  23rd,  1854. 

“ Mr.  Thomas  Hutchison, 

“ To  Joseph  Helliwell  & Sons,  Dr. 
December  23 — The  1 bill  of  exchange  on  Robert 
Smith,  of  Bacup,  at  three  months’  sight, 


10  per  cent,  premium.  £1222  4 5 

Cr. 

By  1 note  at  three  months,  November  21 610  3 5 

By  1 note  at  three  months,  November  24 612  1 0 

1222  4 5 


“ The  above  notes  we  agree  to  retire  when  due,  and  take 
notes  for  like  amounts,  at  the  same  time  adding  interest. 

(Signed.)  “ J.  Helliwell  & Sons.” 
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Clarkson,  a witness,  called  for  the  defendant,  stated  that 
on  the  15th  of  December  1854 — perhaps  a few  days  before 
he  knew  that  exchange  of  the  Helliwells  had  been  protested 
in  England — that  he  did  not  know  whether  their  paper 
would  or  would  not  be  accepted,  but  he  would  not  have 
bought  a bill  of  exchange  from  them.  That  he  believed 
that  the  plaintiffs  had  much  dealing  with  them  chiefly  in 
making  advances  on  produce,  discounting  notes  of  theirs 
and  occasionally  buying  flour  and  selling  wheat  to  them. 
That  the  Helliwells  operated  very  largely  here,  and  had 
drawn  largely  on  England, nearly  to  the  amount  of  £50,000 
and  that  their  remittances  fell  short  £7,000.  That  their 
way  of  doing  business  here  was  to  give  bills  and  take  notes, 
and  so  it  was  ljot  extraordinary  that  they  should  be  large 
holders  of  promissory  notes. 

Another  witness  (Mr.  Roaf)  said,  the  plaintiff  Howland 
had  been  examined  in  the  Court  of  Chancery  and  at  the  As- 
sizes, relative  to  a note  believed  to  be  the  one  in  suit,  and  had 
said  that  notes  of  Brett,  Taylor  and  Stephenson,  and  of  de- 
fendants, were  transferred  to  the  plaintiff’s  firm,  including 
Wilmot,  who  was  a partner  of  the  same  firm,  residing  in  New 
York.  That  the  transaction  commenced  on  the  28th,  and 
was  concluded  on  the  30th  of  December  last.  That  Goode- 
nough,as  broker  of  Helliwell  & Sons,  had  offered  to  discount 
promissory  notes,  or  had  applied  to  the  plaintiffs  to  do  so,  and 
that  seven  promissory  notes  were  discounted,  and  the  pro- 
ceeds applied  to  satisfy  a debt  due  to  the  plaintiffs  by  Helli- 
well & Sons  and  £250  then  advanced.  The  £500  was  ad- 
vanced on  the  21st  of  December, and  that  the  note  now  in 
suit,  and  one  of  Brewer  & McPhail,  were  carried  out  against 
the  £750,  and  was  so  enteredin  the  plaintiffs’ books.  This  in 
the  course  of  his  examination,  owing  to  some  discrepancy  be- 
tween his  depositions  and  the  books,  he  explained  that  it 
formed  one  transaction  on  the  30th  of  December^ — that  is, 
that  the  notes  were  entered  separately  in  the  books,  but  all 
formed  one  transaction.  That  he  stated  then  that  Helliwells 
still  owed  the  plaintiff  £400  after  crediting  all  the  notes;  that 
he  felt  the  Helliwells  were  not  doing  a sound  business,  and 
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must  ultimately  fail,  but  he  denied  notice  of  their  insolvency ; 
that  he  further  said  there  was  an  account  current  shewing 
£1000  in  Helliwell’s  favour  at  the  end  of  the  year,  due  by 
the  plaintiffs  to  them,  such  account  including  credit  for  the 
proceeds  of  the  seven  promissory  notes,  but  that  525  barrels 
of  Don  Mills’  flour  were  deficient  when  they  heard  from 
Boston,  which,  together  with  £187  advanced  in  January, 
turned  the  scale  the  other  way. 

Robert  Smith,  called  by  the  def  endant,  stated  that hehad 
dealings  with  the" Helli wells,  commencing  about  two  years 
back,  to  the  extent  of  £50,000  or  £60,000,  principally  in 
flour  and  wheat,  and  a few  bills  of  exchange;  that  he  had 
considerable  dealings  with  them  in  flour  in  1854,  in  the 
summer  months,  and  a few  bills  of  exchange  at  the  latter 
part  of  1854,  not  before  ; that  formerly  they  drew  against 
flonr,  but  that  latterly  there  were  no  funds  to  meet  their 
bills,  and  that  in  December  he  had  no  funds  of  theirs  or  of 
his  own.  That  he  had  remonstrated  with  them,  and  had 
written  to  say  that  if  they  were  not  more  punctual  in  remit- 
ting to  him  he  would  not  feel  justified  in  accepting  anymore 
drafts,  as  he  was  already  in  advance,  and  out  of  pocket 
some  thousands  of  pounds,  but  that  he  did  not  intimate  to 
them  the  state  of  his  own  solvency ; he  however  said  he 
would  draw  no  more  money  out  of  his  (Smith’s)  partnership 
concern.  That  the  Helliwells’  account  improved,  but  was 
not  cleared,  and  had  got  worse  since,  and  that  he,  Smith,  was 
no  longer  a partner  in  the  firm  in  England.  That  they  had 
ruinedhimby  his  payingtheir  bills  out  of  his  own  funds,  and 
that  he  left  England  on  the  12th  or  13th  of  January  last, 
and  came  to  this  country  to  see  after  the  Helliwells,  affairs, 
That  on  the  24th  of  December  last  hehad  no  funds  of  theirs 
to  meet  the  bill  of  exchange  in  evidence ; that  he  left  Eng- 
land about  the  time  it  reached  there;  that  he  had  accepted 
all  their  bills  that  were  presented  to  him  while  in  England; 
that  they  did  not  remit,  but  he  went  on  accepting,  and  could 
not  say  they  might  not  have  supposed  that  he  would  accept 
a bill  drawn  on  the  23rd  of  December ; that  he  had  himself 
accepted  until  some  time  in  December,  and  before  leaving 
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had  appointed  his  brother-in-law  his  attorney,  with  full 
power  to  act  for  him,  including  the  acceptance  of  bills ; 
without  directions  to  accept,  but  with  instructions  that  from 
Helli wells  letters  there  was  every  reason  to  accept  remit- 
tances, and  that  if  they  came  and  bills  were  drawn  to,  accept ; 
that  if  bills  came  without  remittances,  he,  Smith,  did  not 
think  he  should  accept,  but  for  his  agent  to  do  as  he  liked ; 
that  the  Helliwells  had  promised  remittances,  but  that  he 
did  not  find  that  any  had  been  made. 

Mason,  a witness  for  defendant,  said,  that  being  interested 
in  the  Helliwells  estate,  he  went  to  the  plaintiff  Worts  in  the 
expectation  that  he  would  be  an  assignee  ; it  was  before  the 
assignment,  about  the  15th  of  January;  and  that  he  Worts 
spoke  very  freely  of  the  Helliwells’ affairs,  and  the  way  they 
had  been  goingon,andhad  been  gambling  in  flour,  referring 
to  a conversation  he  had  had  with  one  of  the  Helliwells  ; 
that  he  also  said,  merchants  must  be  great  fools  to  buy  such 
exchange  as  that. 

Stephenson,  a witness  for  the  defendant,  said  he  had  a 
conversation  with  the  plaintiff  Worts  respecting  Helliwells’ 
affairs  about  the  16th  or  17th  of  January.  Speaking  of 
this  exchange,  and  being  a sufferer,  he  wanted  to  be  privi- 
Jeged  for  the  same ; that  Worts  said  he  was  astonished 
that  merchants  would  have  anything  to  do  with  such  ex- 
change, as  everybody  knew  it  was  worth  nothing;  that  they 
were  talking  of  Helliwells’  exchange  on  Smith  generally. 

Hagarty , Q.  G.}  for  plaintiffs,  objected: 

1st — That  there  was  no  proof  of  what  the  consideration 
received  by  the  defendant  for  the  note  was. 

2nd — That  there  was  no  proof  that  it  was  obtained  fraud- 
ulently. 

3rd — Nor  any  proof  that  the  plaintiffs  knew  or  had  notice 
of  the  consideration. 

Macauley.  G.  J.,  said,  that  as  to  the  first  and  second  ob- 
jections, he  would  leave  them  to  the  jury,  but  that  he  was 
not  prepared  to  say  that  there  was  legal  evidence  of  the 
scienter  in  the  plaintiffs. 

Eccles,  for  defendant,  contended  that  there  was  proof  of 
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fraud  ; and  if  fraud  was  shewn,  the  plaintiffs  should  prove 
value,  and  that  a then  subsisting  debt  was  not  proof  of 
valuable  consideration  under  the  pleadings. 

Macauley , (7,  J.,  said,  that  the  case  might  go  to  the  jury; 
that  the  transaction  was  not  in  regular  course;  that  a bill  of 
exchange  was  bought  for  a promissory  note,  renewable,  and 
the  consequence  was,  that  the  defendant  sent  his  negotiable 
note,  and  the  Helliwells  sent  their  bill  of  exchange,  into  the 
market;  that  before  the  bill  of  exchange  was  returned  the 
plaintiffs  became  the  holders  of  the  note,  if  so,  whether  for 
value,  of  which  he  thought  there  was  evidence,  he  would  tell 
the  jury  he  could  not  point  out  evidence  that  proved  the 
plaintiff  knew  the  Helliwells  were  insolvent  when  they  gave 
the  bill,  or  whether  the  plaintiffs  bought  the  note  of  them,  or 
that  they  knewthe  notehadbeen  fraudulently  obtained, for 
there  was  no  proof  that  they  had  any  reason  to  suppose  the 
bill,  if  they  knew  of  it,  would  not  be  honoured,  or  that  it 
was  the  consideration  for  the  note  which  bore  date  the 
21st  of  November,  a month  before  the  date  of  the  bill, 

Williamson,  the  plaintiffs’  book-keeper,  was  then  called  on 
their  behalf;  he  said  he  knew  how  the  plaintiffs  got  the 
note  in  suit,helooked  at  a bookand  said  the  note  came  into 
his  hands  on  the  28th  of  December;  that  the  plaintiffs  gave 
the  Helliwells  £500  on  one  occasion  and  £250  on  another, 
against  which  two  notes  were  put;  that  there  were  five  other 
notes  received  of  the  Helliwells  on  the  30th,  and  carried  to 
their  credit  in  the  plaintiffs’ books;  that  the  Helliwells  were 
at  the  time  of  the  trial  indebted  to  the  plaintiffs  in  the  sum 
of  £400,  on  transactions  before  this  action ; he  turned  to 
Helliwells’  account  as  entered  in  another  book  of  the  plain- 
tiffs, and  also  in  their  ledger — i.  e.,  plaintiffs’ account  with  the 
Helliwells  to  the  end  of  the  year  1854,  in  which  the  notes 
were  credited  to  them,  showing  a balance  in  their  favour 
of  £1004  4s.  8 d.,  they,  the  Helliwells,  being  credited  with 
seven  notes,  amounting  in  all  to  £3,800,  but  that  the  true 
balance  was  against  the  Helliwells,  the  plaintiffs  having  paid 
them  for  1000  barrels  of  flour  not  delivered ; that  the 
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plaintiff  Worts  headed  the  account  in  his  presence,  and 
said  there  was  an  undelivered  quantity  of  Don  Mills’  flour 
to  he  charged  against  i t,  593  barrels  not  delivered ; that  the 
plaintiffs  advanced  them  on  the  8th  January  £187  10s. 
which,  together,  turned  the  balance  £400  ; that  the  plain- 
tiffs were  entitled  to  charge  the  deficient  flour  at  Boston 
prices,  and  were  waiting  for  advices,  and  that  no  doubt 
the  Helliwells  were  indebted  to  the  plaintiffs. 

On  cross-examination,  the  defendant’s  counsel  referred  to 
the  plaintiffs’  account  with  the  Helliwells, contained  in  the 
ledger,  and  also  in  the  other  book,  and  asked  the  witness 
why  the  entries  on  one  page  of  the  latter  were  different  ona 
succeeding  page,  which  he  explained  to  have  been  done  to 
correspond  with  the  real  transaction,  and  because  the  first 
entry  was  inadvertently  otherwise. 

Macaulay,  C.  J.,  left  the  case  to  the  jury,  as  already  men- 
tioned, except  that  the  defendant’s  counsel  pressed  upon  the 
jury  that  if  the  notes  were  received  only  on  account  of,  or  to 
secure  pre-existing  debts,  as  the  original  entry  imported,  it 
would  not  constitute  value  within  the  exigency  of  the  rule, 
when  the  ^defendant  showed  a good  defence  on  the  ground 
of  fraud  and  want  of  consideration  as  against  the  payees 
from  whom  the  plaintiffs  received  the  note.  The  charge 
was  objected  to  on  the  part  of  the  plaintiff,  and  the  jury 
found  for  the  defendant. 

During  the  following  term,  M.  G.  Cameron  obtained  a 
rule  Nisi  to  set  aside  the  verdict  as  being  contrary  to  law 
and  evidence,  and  for  misdirection,  and  for  the  reception 
of  improper  evidence. 

Eccles  and  McMichael  shewed  cause,  and.  Eccles  con- 
tended : 1st — That  the  facts  shewed  the  note  to  have  been 
obtained  by  the  Helliwells  by  fraud,  and  that  such  proof 
put  upon  the  plaintiffs  the  onus  of  proving  that  they 
gave  value  for  it — Bailey  v.  Bid  well,  13  M.  & W.  73 ; 
Harvey  v.  Towers,  6 Ex.  R.  656 ; Berry  v.  Alderman,  24 
Eng.  R.  318. 

2nd — And  that  no  sufficient  value  was  proved;  that  it  was 
incumbent  upon  the  plaintiffs  to  prove  a present  original 
or  new  consideration  as  discounting  the  note,  or  making 
16  5 c.  P. 
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advances  upon  the  security  ; and  that  merely  taking  it  on 
account  of,  or  in  security  for,  a pre-existing  debt  or  de- 
mand was  insufficient — De  La  Chaumette  v.  The  Bank 
of  England,  9 B.  & C.  208.  He  also  submitted  that  the 
note  being  payable  at  a future  day,  and  not  on  demand, 
made  no  difference  on  this  head — Vallance  v.  Siddell,  6 
A & E.  982 ; S.  C.  2 N.  & P.  78. 

Byles  on  Bills,  28,  29,  95,  4 — Though  a sufficient  con- 
sideration in  other  respects,  and  irrespective  of  the  instance 
in  which  a good  defence  exists  as  between  the  defendants  and 
the  party  from  whom  the  plaintiff  received  it.  That  Bailey 
v.  Bidwell  distinguishes  between  a mere  want  or  failure  of 
consideration  and  fraud  in  obtaining  the  note. 

3rd — That  there  was  sufficient  evidence  to  go  to  the  jury 
of  notice  or  knowledge  of  the  fraud  or  imposition  practised 
upon  the  defendant,  referring  especially  to  the  plaintiffs’ 
account  book,  in  which  the  two  sums  of  £500  and  £250 
was  originally  charged  in  the  general  account  on  the  21st 
and  28th  December  respectively,  and  the  promissory 
notes  also  credited,  but  afterwards  separated,  and  the  £750 
deducted  from  the  notes,  and  the  balance  only  carried  to  the 
general  account;  also  referring  to  the  extensive  transactions 
with  the  Helli  wells,  shewn  by  the  plaintiffs’  books,  including 
many  items  of  bills  or  notes  of  theirs,  retired  by  the  plaintiffs, 
shewing  their  frequent  defaults.  , 

McMichael , on  the  same  side,  submitted  that  the  defendant 
might  retain  his  verdict  if  any  one  of  the  three  points  left  to 
the  jury  was  sustained  in  evidence ; that  the  plaintiffs 
accounts  did  not  shew  any  consideration  for  the  note  being 
overbalanced  with  £1000  to  the  credit  of  the  Helliwells;  so 
not  even  a part  consideration  was  shewn,  and  that  a part 
consideration  was  no  consideration  without  something  addi- 
tional or  new,  as  forbearances,  as  if  the  defendant  had  him- 
self given  the  note  to  the  plaintiffs  to  secure  the  debt  of  the 
Helliwells  in  consideration  of  the  plaintiffs  giving  time — 
Crofts  v.  Beale,  11  C.  B.  172  ; McGillivray  v.  Keefer,  2 
U.  C.  Q.  B.  B;  also  that  the  plaintiffs  must  have  known  the 
state  of  the  Helliwells’  affairs,  from  the  extensive  trans- 
actions they  had  with  them,  and  that  obtaining  the  seven 
notes  on  the  brink  of  their  failure,  shewed  an  undue  prefer- 
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ence  given  to  the  plaintiffs,  while  others,  who  trusted  them, 
relying  on  their  solvency,  were  duped  and  deceived.  That 
the  only  apparent  object  in  the  plaintiffs  acquiring  the  notes 
was  to  secure  themselves,  not  against  even  pre-existing  debts, 
but  future  contingencies,  should  the  Helliwells  become  in- 
debted to  them,withoutanynewadvance  madeor  promised. 

Hagarty,  Q.  G.,  in  reply,  contended ; 1st — That  there 
was  not  sufficient  evidence  of  fraud  ; that  Smith’s  evidence 
shewed  that  there  was  a reasonable  ground  for  the  expecta- 
tion that  the  bills  would  be  accepted  ; that  there  was  no 
fraud  or  imposition  meditated, although  the  consideration  did 
eventually  fail — 2 Kent  Com.  515  ; that  fraud  in  fact  must 
be  established,  and  was  not  proved,  nor  proof  of  any  plan  or 
design  to  cheat  in  the  Helliwells ; and  that  if  they  acted  in 
the  bona  fide  belief  that  the  bills  would  be  honoured,  with 
reasonable  grounds  of  expectation,  it  repelled  the  imputa- 
tion of  fraud. 

2nd — That  there  was  no  evidence  to  go  to  the  jury  to 
establish  the  plaintiffs  knowledge  of  whatthe  consideration 
for  the  note  was,  or  that  it  was  upon  a bill  transaction. 

That  want  of  caution  was  insufficient;  and  defendant  must 
shew  bad  faith — Grill  v.  Cubitt,  3 B.  & C.  466 — overruled  by 
Goodman  v.  Harvey,  4 A & E.  870 ; S.  C.,  6 N.  & M.  372, 
and  May  v.  Chapman,  16  M.  & W.  355.  That  wilful  blind- 
ness, if  sufficient,  was  not  shewn  ; that  nothing  short  of 
crassa  negligentia  would  do — Berry  v.  Alderman  Com.  L. 
R.  466  ; S.  C.,  22  Eng.  Rep.  484 ; Smith  v.  Brown,  27  Q. 
B.  244 ; Fairclough  v.  Pavis,  9 Ex.  690  ; Story  on  Bills, 
secs.  191,  192,  194. 

3rd — as  to  value — That  an  existing  debt  is  a good  and 
valuable  consideration — Story  on  Bills  19  2,  and  note;  Smith 
v.  Dewitts,  6 D.  & R.  120 ; Halford  v.  Worthington,  22  L. 
T.  183.  Thatthere  being  seven  notes,  the  defendant  cannot 
single  out  his,  and  dispute  the  transfer,  leaving  the  others 
unaffected.  That  there  was  a balance  in  fact  due  by  the 
Helliwells  to  the  plaintiffs,  although  £1000  appeared  to  their 
credit  as  the  account  rendered  stood — Baker  v.  Walker,  14 
M.  & W.  465.  Thatthere  was  sufficient  consideration  or  value 
shewn — Hopkins  v.  Logan,  5 M.  & W.  241.  That  if  sued 
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by  the  plaintiffs  on  the  original  demand  before  the  defend- 
ant’s note  became  due,  the  Helliwells  might  have  pleaded 
this  negotiable  note  as  a temporary  bar.  That  it  was  misdi- 
rection to  leave  the  question  of  fraud  or  scienter  to  the  jury. 

M.  C.  Cameron,  on  the  same  side,  contended,  that  the 
written  memorandum  was  not  admissibl  e in  evidence  against 
the  plaintiffs,  beinga  transaction  of  which  the  plaintiffshad 
no  knowledge;  and  if  admissible,  it  imports  the  notes  given  in 
November,  drawn  in  favour  of  or  bought  by  theHelli wells 
with  bills  of  exchange  not  drawn  for  a month  afterwards, 
wherefore  the  bills  could  not  have  been  the  original  consider- 
ation, and  it  might  have  been  that  the  notes  were  for  accom- 
modation in  the  ou  tset  and  the  bills  afterward  given. — Par- 
sons v.  Wilson,  3M.  & G.  446;  Palmer  v.  Richards,  15  Ju.  41  ; 
S.  C.  6 Ex.  R.  335  ; Marston  v.  Allan,  8 M.  & W.  494 ; 
Pontifex  v.  Bignold,  3 M.  & G.  63;  Taylor  v.  Ashton,  11 
M.  & W.  401 ; Byles  on  Bills,  90-91,  as  to  value. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  consideration  is,  whether  the  promissory  note  for 
which  this  action  was  brought  was  obtained  by  the  Helliwells 
from  the  defendant  by  fraud.  Foster  v.  Charles  (6  Bing. 
402 ; S.  C.  7 Bing.  107),  Pollhill  v.  Walter  (3  B.  & Ad. 
114),  Taylor  v.  Ashton  (11  M.  & W.  401),  Shewsbury  v. 
Blount  (2  M.  & C.  475),  Thomas  v.  Bigland  (8  Ex.  720), 
Byles  on  Bills,  95,  Rex  v.  Jackson  (3  Camp.  370). 
Noble  v.  Adams  (7  Taunt.  59  ; S.  C.  2 Mar.  366),  Irving 
v.  Motley  (7  Bing.  552),  Gladstone  v.  Had  wen  (1  M & S, 
525),  Earl  of  Bristol  v.  Wilsmore  (1  B.  & C.  514),  Kilby 
v.  Wilson  (R.f&  M.  N.  P.  C.  178),  Read  v.  Hutchinson 
(3  Camp.  352),  Vertue  v.  Jewell  (4  Camp.  31),  Byles  on 
Bills  291,  Ferguson  v.  Carrington  (9  B.  & C.  59)  Load 
v.  Green  (15  M.  & W.  216),  White  v.  Garden  (10  C.  B. 
919),  Stephenson  v.  Hart  (5  Bing.  476).  Referring  to  the 
cases  above  cited,  I am  not  satisfied  that  to  constitute  fraud, 
in  a case  like  the  present,  the  evidence  must  necessarily  go 
so  far  as  to  prove  a deliberate  preconceived  plan  to  cheat  and 
to  impose  a bad  bill  upon  the  defendantforagoodpromissory 
note,  knowing  that  it  would  not  be  paid,  and  without  any 
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intention  or  expectation  of  ever  taking  it  up  themselves.  It 
nevertheless  strikes  me  that  the  circumstances  should  be 
such  as  would  support  an  action  on  the  case  for  deceit. 

The  cases  seem,  I think,  to  warrant  the  inference,  that  if 
the  drawer  had  no  reasonable  ground  to  expect  that  his  bill 
would  be  accepted  and  paid,  or  that  if  returned  he  could 
retire  it,  owing  to  insolvency  in  himself  and  want  of  any  au- 
thority to  draw,  or  of  solvency  in  his  drawee,  it  would  be  evi- 
dence of  fraud  for  the  jury;  but  that,  if  he  only  meant  to 
give  his  bill,  and  himself  by  the  bill,  more  credit  than  fhey 
deserved,  but  intending  to  carry  on  his  business,  and  hoping 
the  bill  would  be  honoured;  or  if  not,  intending  to  try  and 
take  it  up  whenever  he  could,  in  short,  did  it,  really  hoping 
to  get  on  and  not  then  meditating  an  early  failure  ; or  if  he 
really  had  reasonable  grounds  to  expect  that  the  bill  would 
be  accepted,  and  if  accepted  would  be  paid,  I apprehend  that 
however  reprehensible  as  an  act  of  indiscreet  overtrading  or 
the  like,  it  would  not  exhibit  that  malafides,  which  would 
constitute  it  a fraud.  Upon  consideration,  I still  thinkit  a 
question  properly  forthe  jury,  and  that  the  contrasted  points 
of  view  in  which  it  might  to  be  left  to  then^are,  on  the  one 
hand,  whether  the  Helli  wells  drew  the  bill  in  good  faith,  with 
reasonable  grounds  to  expect  that  it  would  be  accepted  by 
Smith,  and  if  so  that  it  would  be  paid  by  him  ; thus  over- 
drawing with  the  bona  fide  intention  of  supporting  their 
credit  and  continuing  their  business,  aided  by  the  funds  or 
means  of  procuring  credit  or  funds  thus  acquired;  or,  on  the 
other  hand,  whether  theyhada  sinister  object, and  drew  the 
bill  knowing  that  they  were  on  the  eve  of  failing,  and  in 
order  to  procure  the  means  of  unfairly  possessing  themselves 
of  funds  or  securities,  or  of  preferring  favoured  creditors  at 
the  defendant’s  expense,  and  without  any  well  grounded  or 
real  hope  or  expectation  of  being  able  to  reimburse  him  or 
to  retire  the  bill ; knowing  also  that  having  already  largely 
overdrawn  upon  Smith,  and  that  previous  bills  on  him  had 
been  protested  for  non-payment,  whether  it  was  reasonable 
for  them  to  expect  he  would  accept  any  more ; in  short, 
knowing  all  the  circumstances,  and  knowing  the  defendant 
was  ignorant  of  them,  whether  they  drew  the  bill  in  bad  faith, 


254  COMMON  PLEAS,  TRINITY  TERM,  19  YIC. 

knowing  they  were  imposing  upon  the  defendant  without 
any  prospect  or  expectation  of  being  able  to  indemnify  him 
in  the  premises.  In  the  one  event  the  transaction  would  be 
divested  of  fraud,  in  the  other,  it  would  be  tainted  with  it. 
If  it  was  only  the  vain,  but  bona  fide  effort  of  afailingfirmto 
sustain  themselves,  it  would  be  free  from  the  imputation  of 
fraud  ; but  if  there  was  mala  fides — that  is  a design  to  sell 
worthless  exchange  and  to  get  good  promissory  notes,  not 
with  the  honest  intention  of  supporting  their  credit  and 
business,  but  for  the  dishonest  purpose  of  getting  possession 
of  other  people’s  property,  on  the  eve  of  their  own  failure,  and 
to  enable  them  to  protect  and  favour  old  creditors  at  the  ex- 
pense of  new  ones — it  would  be  equivalent,  I think,  to  a pre- 
conceived intention  to  defraud  the  defendant  of  the  notes, 
and  would  support  an  action  for  deceit,  although  it  fell  short 
of  obtaining  the  note  by  false  pretences  ; the  light  in  which 
their  conduct  should  be  viewed  is  for  the  jury.  If  no  fraud, 
there  was  not  the  want  of  original  consideration  for  the 
note,  although  such  consideration  failed  afterwards  when 
the  bill  was  dishonoured  and  the  Hell  iwells  becamebankrupt . 

Two  questions  then  arise:  1st,  Whether  the  plaintiffs  had 
given  value  ; and  if  so,  2nd,  whether  they  became  endor- 
sees of  the  Helliwells  bona  fide,  before  the  note  was  due, 
— 14  M.  & W.  737.  That  they  became  endorsees  before 
it  became  due  is  not  denied. 

1st.  It  was  objected  that  the  case  was  left  to  the  jury 
incorrectly,  as  depending  not  upon  the  mere  factwhetherthe 
Helliwells  were  indebted  to  the  plaintiffs  upon  past  transac- 
tions or  for  present  advances,  or  partly  both,  and  the  note 
endorsed  on  account  thereof,  but  whether  the  consideration 
between  the  plaintiffsand  the  Helliwells  was  present  ornew 
advances  as  distinguished  from  past  dealings  and  pre-existing 
debts  or  liabilities;  and  a new  trial  is  moved  on  this  ground 
of  misdirection,  inasmuch  as  the  jury  may  have  found  against 
the  plaintiffs,  not  because  the  Helliwells  were  not  in  fact 
indebted  to  the  plaintiffs,  or  because  they  did  not  become 
endorsees  of  the  note  bona  fide,  but  because  it  was  received 
on  account  or  in  payment  of  previous  demands,  and  not  in 
respect  of  present  or  new  advances.  When  this  view  was 
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presented  to  my  mind  at  the  trial,  I was  under  a strong  im- 
pression that  such  was  the  rule,  when  the  object  of  proving 
an  endorsement  for  value,  and  bona  fide  was  to  displace  a 
good  subsisting  defence  as between  the  defendant,  the  party 
whose  endorsees  the  plaintiffs  were ; and  under  certain 
circumstances  such  has  been  laid  down  as  the  rule,  whether 
such  rule  applies  to  the  circumstances  of  this  case  is  the 
question.  Smith  v.  DeWitts  (6  D & R,  120. — This  was  an 
action  by  the  endorsee  against  the  acceptor  of  a bill  of 
exchange;  it  appeared  the  defendant  had  given  the  bill  to 
one  Crozan  to  get  discounted, 'and  to  deliver  the  money  to 
defendant,  instead  of  which  he  absconded  for  debt,  after  be- 
coming bankrupt,  and  took  the  bill  with  him, and  beingfol- 
lowed  by  the  plaintiff,  to  whom  he  was  indebted  for  goods 
sold,  was  overtaken  in  Paris,  where  he  obtained  the  bill  in 
question,  with  other  securities,  in  satisfaction  of  the  previous 
debt,  the  plaintiff  being  at  the  time  ignorant  of  the  fact  of 
his  having  committed  an  act  of  bankruptcy.  At  the  trial, 
Abbot,  C.  J.,  said  that  if  the  plaintiff  had  sold  C.  the  goods 
upon  the  credit  of  the  bill  it  would  have  made  a difference 
and  would  have  entitled  him  to  reco  ver,  but  inasmuch  as  the 
goods  had  been  originally  furnished  toC.  upon  his  own  per- 
sonal credit,  the  action  must  fail,  it  appearing  in  evidence 
that  the  bill  had  been  given  to  the  latter  not  for-  his  own 
benefit,  but  for  the  benefit  of  the  defendant,  from  whom  he 
received  it.  A nd  afterwards  in  bane , upon  application  to  set 
aside  the  nonsuit,  the  rule  was  refused,  on  the  ground  that  C. 
could  not  transfer  to  the  plaintiff  a better  title  than  he  had 
himself,  and  that  holding  it  as  he  did  without  consideration, 
he  could  not  confer  a better  title  than  he  could  had  he  given 
full  value  for  it.  Abbot,  C.  J.,  said  if  the  bill  was  accepted 
for  value,  the  plaintiff  could  never  have  recovered  on  it ; 
because  Crozan  beingatthattime(i.e.,  of  the  delivery  to  the 
plaintiff)  a bankrupt  it  would  have  passed  to  his  assignees, 
adding,  that  obtained  and  held  as  it  was  by  C.,  it  would  be 
contrary  to  the  first  principles  of  natural  justice  to  say  that 
the  plaintiff  was  a bona  fide  holder  for  value.  * Holroyd  J. 
said,  that  if  the  bill  had  been  delivered  to  a bona  fide  holder 
f or  valuable  consideration,  ignorant  of  the  circumstances 
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under  which  it  had  been  obtained  by  C.,  he  might  sue  the 
acceptor  notwithstanding  the  want  of  consideration  given  by 
him,  but  that  the  argument  went  a good  deal  farther  and 
assumed  that  C.  was  not  a bankrupt  when  the  plaintiff  re- 
ceived the  bill,  and  that  the  property  of  Crozan,if  any,  vested 
in  the  assignees,  &c.  In  the  above  case  stress  is  laid  upon 
the  rights  of  the  bankrupt’s  assignees,  interposing  and  shew- 
ing that  C.  retained  nothing  in  the  bill  that  could  transfer  a 
right  of  action  thereon  against  defendant  in  preference  to 
the  assignees,  who,  it  was  admitted,  could  not  have  enforced 
payment  against  the  defendant. 

I find  no  report  of  this  case  in  the  contemporaneous 
reports  (B.  & C.);  see  also  De  La  Chaumette  v.  The  Bank  of 
England  (6  B.  & C.,  208 ; S.  C.  2 B.  & Ad.,  385),  Baker  v. 
Walker  (14  M.  & W.  465),  Arbouin  v.  Anderson  (1  Q.  B., 
498)  Crofts  v.  Beale  (11  C.  B.,  172),  Pilans  v.  Mierop  (3 
Bur.  1664),  Story  on  Promissory  Notes,  sec.  195  ; Bosan- 
quet  v.  Dudman  (1  Star,  1),  exparte  BloxaUi  (8  Vez.531), 
Haille  v.  Smith  (1  B.  & P.  563),  Haywood  v.  Watson  (4 
Bing.  436),  Percival  v.  Frampton  (2  C.  M.  & R.,  180). 
The  decisions  appear  to  have  been  fluctuating  in  the  United 
State  Courts — SeeStoryon  Promissory  Notes, sec.  195, note 
11.  The  leading  authorities  were  cited  and  commented  on  in 
Swift  v.  Tyron,  and  the  doctrine  of  Story,  sec.  195, strongly 
upheld  by  the* judges  of  the  Court ; that  case  being  one 
of  a pre-existing  debt,  and  the  decision  being  that  of  the 
Supreme  Court  of  the  United  States.  It  was  afterwards 
controverted  by  Walworth,  Ch.,  in  Slatkin  v.  McDonald 
(5  Hill  93) ; but  approved  of  by  Chancellor  Kent  in  the 
note  to  the  6th  edition  of  his  commentaries,  page  81,  vol.  3. 

Questions  of  value  may  arise  in  several  distinct  points 
of  view : 

1st. — When  a promissory  note  for  example  is  discounted 
with  cash,  or  endorsed  in  consideration  of  new  advances, 
or  taken  to  secure  advances  promised  to  be  made, 

2nd. — Or,  when  endorsed  by  a debtor  to  his  creditor  on 
account  or  in  payment  of  pre-existing  debts  due  and  pay- 
able presently  or  at  a future  day. 

3rd. — Or  as  collateral  security  for  pre-existing  debts, 
due  and  payable  presently  or  at  a future  day. 
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4th — Or  merely  to  cover  contingent  unascertained  dam- 
ages incurred,  or  likely  to  arise  out  of  past  transactions. 

5th — Or  whether  the  consideration  is  a combination  of 
two  or  more  of  the  above  subjects. 

The  sufficiency  of  the  consideration  as  between  the  maker 
and  endorsee,  although  good  as  between  the  payee  and  his 
endorsee,  does  not  seem  to  be  distinctly  settled  in  England, 
and  in  some  of  the  principal  courts  in  the  United  States  there 
has  been  much  diversity  and  fluctuation  of  opinion:  it  is  not 
surprising,  therefore,  that  I find  it  a difficult  and  perplexing 
question  to  dispose  of.  In  the  present  case  I do  not  think 
it  necessary  to  notice  the  third  contingency,  because  it  is  not 
pretended,  nor  does  the  evidence  go  to  show  that  the  note 
was  transferred  merely  as  collateral  security,  otherwise  than 
as  endorsed  by  the  Helli  wells  for  and  on  account  of  their  debt 
to  the  plaintiffs,  which  makes  it  range  under  the  second 
head.  According  to  much  of  the  evidence,  it  'was  alleged 
that  the  consideration  consisted  partly  of  pre-existing  debts 
and  partly  of  new  advances,  on  account  of  which  this  note 
was  taken  and  credited  at  par.  How  far  both  or  either  of 
these  considerations  existed,  was  a fact  for  the  jury.  If  it 
depended  on  the  fourth  point,  I am  not  prepared  to  say  any 
such  contingent  claim  or  demand  could  forma  sufficient  con- 
sideration consistently  with  the  weight  of  the  authorities,  un- 
less the  contingency  had  happened  and  the  actual  amount  of 
damages  had  been  liquidated,  or  been  capable  of  distinct 
proof  before  the  action  was  brought.  This  head  is  material 
in  the  present  case;  for,  according  to  the  state  of  the  account 
rendered  by  the  plaintiffs  to  the  Helli  wells  to  the  31st  of 
December,  1854,  the  balance  was  against  the  plaintiffs  for 
upwards  of  £1000,  after  crediting  the  Helliwells  with  the 
seven  promissory  notes  mentioned  by  some  of  the  witnesses, 
including  the  one  in  suit,  showing  primd  facie  that  as  to 
£1000  the  plaintiffs  apparently  held  those  notes  without 
value  although  it  would  not  appear  that  the  note  forming  the 
subject  of  this  suit  was  so  held  as  composing  part  of  such 
£1000,  because  it  is  credited  in  the  account  before  the  others ; 
and  if  the  account  was  balanced  at  that  stage  without  any 
further  additions  of  debit,  or  credit,  the  balance  would  still 


258 


COMMON  PLEAS,  TRNITY  TERM,  19  VIC. 


be  in  the  plaintiffs’  favour,  and  the  plaintiffs  claim  the  right 
to  apply  the  notes  to  the  Helliwells’  credit  in  the  order  they 
please,  which  is  the  general  rule.  However  that  may  be, 
whether  the  whole  of  a number  of  promissory  notes  are  re- 
ceived as  constituting  one  transaction  in  point  of  funds  or  the 
transfer  of  negotiable  securities, the  balance  of  £1000  in  the 
Helliwells’  favor  was  only  turned  against  them  by  the  plain- 
tiffs subsequently  ,inthemonthofJanuaryfollowing(whether 
before  or  after  they  had  notice  of  the  Helliwells’  failure,  not 
clearly  appearing),  charging  them  a large  sum  for  damages 
upon  an  alleged  previous  flour  transaction ; and  if  the  note 
was  endorsed  with  a view  to  a demand  of  that  kind,  existing 
only  in  contingency,  I am  not  prepared  to  say  it  constituted 
a valuable  consideration  at  the  time.  At  the  trial,  however, 
it  was  not  contended  such  was  the  consideration,  but  that  it 
really  consisted  of  £500  previously  advanced  and  £250  ad- 
vanced at  the  time.  The  claim  mentioned  was  however  set 
up  as  explaining  why  and  upon  what  consideration  the  plain- 
tiffs at  such  a crisis  in  the  Helliwells’  affairs  became  their 
endorsers  of  all  the  seven  promissory  notes,  which  had  been 
previously  placed  by  the  Helliwells  in  Goodenough’s  hands 
to  raise  money  or  credit  upon.  How  far  such  explanations 
are  satisfactory  or  material  to  the  decision  of  the  question  of 
bona  fides  in  relation  to  the  note  in  suit  was,  and  upon 
another  trial  will  be,  considerations  for  the  jury. 

That  there  was  good  considera  tion,asbet  ween  the  plaintiffs 
and  the  Helliwells,  if  they  were  indebted  to  the  plaintiffs, 
is  beyond  doubt.  Then  the  cases  of  voluntary  preference  as 
distinguished  from  a preference  induced  by  pressure  of  the 
creditor  &c.  in  cases  of  bankruptcy,  may  afford  illustrations 
of  a rule  by  which  such  cases  as  Smith  v.  DeWitt  and  De  La 
Chaumette  v.  The  Bank  of  England,  may  be  reconciled  with 
others  of  a contrary  tendency,  on  the  ground  that  in  the  one 
case  the  transfer  is  spontaneous  onthe  part  ofthe  debtor, evinc- 
ing a desire  to  part  with  the  security,  and  on  the  other,  invited 
or  pressed  for  by  the  creditor.  In  the  one  case  transmitted, 
unsolicited,  with  whatever  vie  w ; in  the  other  transferred,  and 
received  upon  request  on  account  in  satisfaction  of  the  pre- 
existing debt — see  Kerr  v.  Coleman  (6  U.  C.  Q.  B.  R.,  218, 
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228),  for  the  cases ; also  Poland  v.  Glynn  et  al.  (2  D.  & 
R.  310.) 

Having  considered  the  cases  bearing  upon  the  subject,  I 
think  the  weight  of  argument  is  in  favour  of  a pre-existing 
debt  being  a sufficient  consideration  for  value;  when  the  en- 
dorsement and  delivery  are  in  the  ordinary  course  of  business 
between  the  parties,  and  made  either  upon  a previous  under- 
standing by  which  the  debtors  were  to  give  security,  or  upon 
the  request  and  desire  of  the  creditor  to  be  secured,  it 
appears  to  me  the  laws  of  commerce  operate  in  favour  of  the 
creditors’  right  when  fairly  acquired,  under  such  circum- 
stances, when  it  is  a spontaneous  act  of  preference  assented 
to  in  good  faith  by  the  creditor.  I am  disposed  to  think  the 
same  rule  should  prevail  when  suspicious  circumstances  ac- 
company or  surround  the  transaction;  its  bona  fides  come 
before  a jury  as  a matter  of  fact.  To  apply  the  foregoingob- 
servations  to  the  present  case,  it  is  to  be  remembered  that 
the  note  was  payable  at  a future  day.  The  evidence  repre- 
sents that  the  plaintiffs  were  applied  to  by  the  Helli wells, 
or  by  Goodenough  on  their  behalf,  to  discount  or  make  ad- 
vances on  this  and  other  notes  held  by  them,  and  that  such 
notes  were  received  by  the  plaintiffs  partly  on  account  of 
previous^advances  or  pre-existing  debts  and  partly  in  con- 
sideration of  a further  or  concurrent  advance  of  money  ; 
consequently  it  did  not  appear  that  the  Helli  wells  had  spon- 
taneously transmitted  the  notes  to  the  plaintiffs  in  order  to 
collect  or  to  secure  their  value  to  the  Helliwells,  without 
being  asked  to  do  so,  but  that,  having  placed  them  in  Good- 
enough’s  hands  to  secure  their  discount,  the  plaintiffs  nego- 
tiated their  purchase  or  transfer  with  him,  partly  in  con- 
sideration of  or  in  security  for  previous  money  demands  of 
plaintiffs  against  the  Helliwells,  and  partly  of  additional 
advances  (although  to  a much  less  amount)  then  made  by 
the  plaintiffs  to  the  Helliwells. 

Under  the  evidence,  I do  not  feel  warranted  in  holding 
that  the  plaintiffs  did  not  give  value  for  the  note  in  ques- 
tion, if  obtained  bona  fide , even  although  exclusively  on 
account  of  pre-existing  debts. 

Whether  the  Helliwells  were  in  fact  indebted  to  the  plain- 
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tiffs  at  all  when  the  note  was  endorsed  over  to  them, or  whether 
the  consideration  was  exclusively  pre-existing  debts,  or  part- 
ly s uch  debts  with  new  advances,  are  matters  of  fact,  as  left  by 
me,tothe  jury.  I think  it  must  be  taken  that  the  jury  wereof 
opinion  the  consideration  for  the  transfer  was  on  general 
account  to  secure  previous  advances,  and  not  upon  the  new 
consideration  of  present  or  subsequent  advances.  Assuming, 
therefore,  that  in  the  opinion  of  the  jury  the  note  was  as- 
signed by  the  Helli wells  to  the  plaintiffs  on  account  of  pre- 
vious advances,  and  to  sustain  their  credit  with  them,  or  to 
secure  them,  or  to  give  them  a preference  over  other  creditors, 
and  that  the  transfer  was  made,  not  as  a purely  voluntary 
acton  the  part  of  the  Helli  wells,  but  that  it  was  owing  to  the 
plaintiffs’  urgency  to  be  secured,  and  with  a view  to  sustain 
their  credit  with  them,  I am  disposed  to  think  that  the 
plaintiffs  would  hold  for  value,  if  they  received  the  note  bona 
fide.  As  relates  to  pre-existing  debts,  no  doubt  they  would 
constitute  ample  consideration  to  support  an  action  upon  a 
promissory  note  made  by  the  debtor  to  secure  the  creditor  ; 
and  when,  as  in  this  case,  a note  payable  at  a future  day  is 
made,  or  which  is  the  same  in  effect,  endorsed  by  the  debtor  to, 
and  accepted  by  the  creditor  on  account  of  such  debt;  and  a 
fortiori  if  accepted  in  payment  or  satisfaction  thereof,  the 
condition  of  the  parties  is  altered,  the  time  for  the  payment 
of  the  debt  is  postponed,  time  is  given  to  the  debtor,  and  if 
that  be  done  in  good  faith,  there  would  be  a new  and  good 
consideration  in  the  nature  of  the  transaction;  and  thenote 
in  this  case  being  payable  at  a future  day,  is  one  material 
ingredient,  that  distinguishes  it  from  the  cases  relied  upon 
by  the  defendant’s  counsel. — Belshaw  v.  Bush  (17  Ju.  67, 
S.  C.  11  C.  B.  191),  Griffiths  v.  Owen  (13  M.  & W.  58), 
Jones  v.  Williams  (18  M.  & W.  828). 

It  follows,  that  I now  think  it  was  on  this  point  left  to 
the  jury  on  too  narrow  a ground,  and  that  there  should 
be  a new  trial  without  costs. 

Then, as  to  the  bona  fides,  with  reference  to  the  last  plea, 
itinvolves  the  question  of  scienter  to  a.certain  extent.  The 
evidence  shows  that  it  was  a bona  fide  endorsement  of  the 
note  so  as  to  transfer  all  the  rights  the  Helli  wells  could 
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transfer  to  the  plaintiffs  as  endorsees  absolutely,  as  distin- 
guished from  a mere  colourable  transfer  or  secret  trusty 
according  to  the  construction  placed  upon  the  term  “ bona 
fide ” in  the  stat.  13  El.  ch.  5,  in  the  case  Wood  v.  Dixie 
(7  Q.  B.  892).  The  present  question  is  not,  however,  identi- 
cal; and  here  the  enquiry  seems  to  be,  whether  it  was  bona 
fide , in  a more  enlarged  sense,  as  in  ignorance  of  the  infir- 
mities invalidating  the  note  in  the  hands  of  the  endorsers, 
and  divested  of  any  collusion  in  the  endorsees  to  co-operate 
with  the  endorsers  in  accomplishing  an  unfair  advantage 
against  the  maker,  by  rendering  him  liable  to  pay  to  the 
endorsees  what  they  knew  the  endorsers  could  not  them- 
selves have  compelled  him  to  pay. 

The  case  of  Cumming  v.  Brown  (9  East.  506),  already 
mentioned,  bears  upon  this  point.  It  was  not  the  case  of  a 
bill  or  promissory  note,  but  of  a bill  of  lading  transferred  by 
endorsement,  which  according  to  the  law  merchant,  passed 
the  property,  and  which  is  analogous  to  the  transfer  of  bills 
and  notes,  although  not  in  all  respects  considered  as  subject 
to  the  same  rules  — Solomans  v.  Nissen  (2  T.  R 681),  Solo- 
mans  v.  the  Bank  of  England  (13  East.  135),  Bounds  v. 
Anderson  (13  East.  131),  Gill  v.  Cubitt  (3  B.  & C.  466), 
Dowes  v.  Hailing  (4  B.  & C.  330),  Crook  v.  Jadis  (5  B.  & 
Ad.  909),  Backhouse  v.  Harrison  (5  B.  & Ad.  1098),  Easley 
v.  Crockford  (10  Bing.  243),  Goodman  v.  Harvey  (4  A.  & 
E.  870).  Lord  Denman,  in  making  absolute  a rule  to  set 
asidea  nonsuit,  said,  “The  question  I offered  to  submit  to  the 
j ury  was,  whether  the  plaintiff  had  been  guilty  of  gross  negli- 
genceornot.  I believed  weareallof  opinion  that  gross  negli- 
gence only  would  not  be  a sufficient  answer  when  the  party 
has  given  consideration  for  the  bill.  Gross  negligence 
may  be  evidence  of  mala  fides,  but  is  not  the  same  thing. 
We  have  shaken  off  the  last  remnant  of  the  contrary 
doctrine.  When  the  bill  has  passed  to  the  plaintiff  with- 
out any  proof  of  bad  faith  in  him,  there  is  no  objection 
to  his  title.”— Bartrum  v.  Caddy  (9  A.  & E.  275),  May  v. 
Chapman,  (16  M.  & W.  355). 

In  the  case  in  the  Monthly  Law  Reports,  1854-5,  641, 
already  mentioned,  it  is  said  that  if  the  debtor  is  notoriously 
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insolvent  before  the  note  or  bill  is  negotiated  as  collateral 
security,  it  is  said  the  creditor  can  only  stand  upontherights 
of  the  debtor,  of  which  proposition  the  court  said  it  was 
probably  based  upon  good  sense,  and  may  be  found  sus- 
tained by  authority. 

It  is  evident  that  fraud  in  the  Helliwells  obtaining  the 
note,  and  knowledge  of  the  circumstances  calculated  to 
impeach  their  title,  existing  at  the  time  of  plaintiffs  be- 
coming the  holders  by  endorsement,  became  material  in 
the  consideration  of  this  point. 

We  do  not  know  that  in  finding  for  the  defendant  the 
jury  were  of  opinion  against  the  plaintiffs  on  this  head,  as 
their  verdict  might  have  been  rested  upon  the  want  of  a 
valuable  consideration  in  the  view  submitted  to  them  by 
the  court  at  Nisi  Prius.  It  is  important,  however,  with  a 
view  to  another  trial,  should  the  jury  be  of  opinion  that 
there  was  a valuable  consideration  : 

1st. — As  to  the  plain  tiffs’  knowledge  of  fraud  in  obtaining 
the  note;  I have  already  expressed  my  impression,  that,  sup- 
posing they  were  aware  of  nothing  more  than  the  date  of  the 
note  imports  as  to  the  time  of  the  transaction  between  the 
defendant  and  the  Helliwells,  although  they  did  know  or 
believe  what  the  consideration  really  was  in  fact, but  ignorant 
of  the  time  being  later  than  the  21st  of  November;  and  I 
have  expressed  my  opinion  that  the  memorandum  dated  the 
23rd  of  December,  was  not  evidence  against  them  on  this 
point.  Still  there  does  not  seem  sufficient  to  warrant  the 
inference  that  the  plaintiffs  were  aware  that  at  the  time  when 
the  bill  was  drawn — as  they  may  have  supposed — it  was 
fraudulent,  as  being  drawn  by  insolvent  drawers  upon  an 
insolvent  drawee,  or  by  such  drawers  upon  a foreign  drawee 
without  authority  or  funds  to  meet  it,  or  any  reasonable 
ground  to  expect  that  the  bill  would  be  accepted  and  paid, 
and  with  a knowledge  by  the  drawers  of  their  own  ina- 
bility to  take  it  up  when  returned  dishonoured. 

2nd. — Then  there  was  evidence,  although  not  direct 
evidence,  from  which  it  might  be  inferred  that  on  the  28th 
and  30th  of  December,  1854,  the  plaintiffs,  although  ignor- 
ant whether  any  bill  that  might  have  been  given  for  the  note 


GOODERHAM  V.  HUTCHISON. 


263 


in  question  had  been  accepted  or  not,  were  aware  that  bills 
drawn  by  the  Helliwells  had  been  protested  in  England;  but, 
assuming  that  if  so  it was  sufficient  to  put  them  upon  enquiry 
it  does  not  appear  that  upon  ref  erence  to  the  defend  ant  they 
would  have  learn  t more  than  the  time  when  the  bill  was  drawn 
and  the  note  given  to  the  Helliwells,  for  at  that  period  it 
could  not  have  been  known  whether  the  bill  would  be  ac- 
cepted or  not,  and  the  Helliwells  were  in  a failing  condition  t 
and  that  any  current  exchange  of  theirs  drawn  upon  Smith 
not  yet  presented  for  acceptance,  or  not  yet  payable  if 
accepted,  in  all  probability  would  come  back  dishonored. 

4th.  The  true  state  of  the  account  between  the  plain- 
tiffs and  the  Helliwells  at  that  time  is  likewise  material. 
If  the  Helliwells  were  not  then  indebted  to  the  plaintiffs, 
and  no  new  advances  were  made  on  the  faith  of  the  notes, 
there  would  be  no  value  therefor  arising  out  of  past  or 
present  transactions. 

Such  questions  as  the  following  are  for  the  considera- 
tion,of  the  jury : 

1st. — Were  the  Helliwells  indebted  to  the  plaintiffs  at 
that  time — that  is,  when  the  note  was  endorsed  to  them. 

2nd. — Were  they  so  indebted  upon  liquidated  demands 
as  distinguished  from  contingent  liabilities  for  unascer- 
tained damages  arising  out  of  unclosed  transactions. 

3rd. — Hid  the  plaintiffs  make  new  advances  on  the 
credit  of  the  notes  wholly  or  in  part  consideration  therefor 

4th. — If  not,  did  they  take  the  note  in  payment  of,  or  on 
account  of,  or  in  collateral  security  for,  pre-existing  debts. 

5th. — Hid  they  extend  the  time  for  payment  of  existing 
debts  under  the  circumstances  in  which  the  note  was  received . 

Such  questions  material^  affect  the  question  whether  the 
plaintiffs  obtained  the  note  fairly  and  honestly,  with  a single 
eye  to  their  own  protection,  in  relation  to  subsisting  money 
demands  against  the  Helliwells,  that  is, bonafide;  or  whether 
they  were  at  the  time  aware  of  facts  and  circumstances 
from  which  they  must  have  known  that  as  between  the 
Helliwells  and  defendant  a good  defence  existed  or  would 
arise  before  the  note  became  due,  so  that  the  Helliwells 
would  not  be  able  to  enforce  payment  of  it  against  the  de- 
fendant, either  upon  the  ground  of  fraud  or  failure  of  con- 
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sideration,  and  yet,  knowing  the  infirmities  surrounding- 
the  Helliwells’  title,  became  their  endorsees. 

The  bill  of  exchange  was  the  consideration  for  the  pro- 
missory note ; and  it  could  not  be  said  at  the  time  the 
plaintiffs  became  the  endorsees  of  the  latter  that  the  con- 
sideration therefor  had  failed,  although  it  might  be  said«the 
plaintiffs  were  cognizant  of  facts  from  which  its  failure 
might  well  be  apprehended  ; for  all  that  was  then  known, 
Smith  might  accept  and  pay,  although  very  improbable. 
Reduced  then  to  the  consideration,  whether  it  is  sufficient  to 
invalidate  a promissory  note  in  the  hands  of  an  indorsee  for 
value,  that  he  knew  the  consideration,  which  was  a bill  of 
exchange,  payable  at  a later  day,  might  or  might  not  be  paid, 
and  probably  not;  I am  disposed  to*  think  that  the  mere 
knowledge  that  the  drawers  had  overdrawn,  and  that  the 
drawee  (of  whose  insolvency,  if  insolvent,  it  does  not  ap- 
pear they  had  any  knowledge)  would  probably  refuse  to 
accept  the  bill, if  not  accepted  already,  and  that  the  drawers 
were  so  involved  that  it  was  not  probable  that  they  could 
redeem  it  if  returned  dishonoured,  is  not  alone  sufficient  to 
prove  mala  fides  in  transactions  with  negotiable  paper  like 
this.  If  Smith  had  accepted,  there  would  have  been  an  end 
of  all  questions,  and  the  most  material  point  is,  how  far  the 
plaintiffs  were  aware,  or  had  good  reason  to  suspect,  that- this 
bill  had  not  been  and  would  not  be  accepted.  So  long  as  that 
fact  remained  uncertain  or  unknown,  I do  not  see  that  a 
creditor  might  not  take  or  discount  a note  given  in  pur- 
chase of  such  a bill,  although  the  drawers  had  become  unable 
to  retire  it  if  returned.  It  was  nob  at  that  time  known  that 
any  bill  of  the  Helliwells  had  been  refused  acceptance;  and 
if  accepted,  it  was  not  known  that  Smith  had  failed  or  be- 
come insolvent,  although  it  was  known  that  for  some  rea- 
son he  had  not  paid  the  exchange  of  the  Helliwells ; 
whether  that  fact  was  then  known  to  the  plaintiffs  or  not 
being  of  course  a question  for  the  jury  under  the  circum- 
stances as  before  them  in  evidence. 

If  the  plaintiffs,  for  adequate  consideration,  as  already 
explained,  took  the  note  bona  fide,  they  would  be  entitled  to 
recover ; if,  on  the  other  hand,  judging  from  the  state  of 
their  account  with  the  Helliwells,  their  knowledge  of  the 


GOODERHAM  V.  HUTCHISON. 


265 


state  of  their  affairs,  and  of  their  connexion  with  Smith,  and 
the  circumstances  under  which  the  present,  with  several  other 
notes,  as  one  transaction,  came  into  their  hands  collusion  is 
inferred,  or  a contrivance  appears,  by  which  it  was  attempted 
to  render  the  note  available  in  the  plaintiffs’  hands,  both 
parties  knowing  that  it  would  not  be  so  if  it  remained  in 
the  Helliwells’. 

I should  think  it  would  establish  mala  fides;  and  that  it 
could  then  be  said  of  it, that  the  note  was  not  obtained  in  the 
ordinary  course  of  business  fairly  and  bond  fide  without  any 
sinister  object  in  the  acquisition  thereof;  so  that,  under  the 
whole  evidence,  I still  think  the  bona  fi  des  of  the  transaction 
must  be  for  the  jury. 

Without  having  the  facts  and  conclusions  of  fact  more 
distinctly  ascertained  or  admitted,  I do  not  see  that  the  legal 
rule  can  be  declared  thereon,  otherwise  than  hypothetically. 
Was  it  a fair  honest  transaction  in  the  regular  course  of 
business,  or  was  it  out  of  the  usual  course,  and  with  a view 
not  only  to  secure  the  plaintiffs,  but  to  favour  the  Helliwells 
at  the  expense  of  the  defendant,  and  enable  them  to  circum- 
vent him,  knowing  the  infirmity  of  the  Helliwells’  title  as 
payees  of  the  note  ? 

The  short  statement  of  the  transaction  dated  the  23rd  of 
December  1854,  headed,  between  the  defendant  and  the 
Helliwells,  was  obj  ected  to  at  the  trial  as  inadmissible  against 
the  plaintiffs,  being  res  inter  alios  acta.  I still  think  it  was 
admissible fortheonly  object  with  whichit  was  read— name- 
ly,to  shewthetransactionas  an  act  done,  and  as  part  of  theres 
gestce  between  the  defendant  and  the  Helliwells  with  a view 
to  the  question  of  fraud  as  between  them,  the  immediate 
parties.  It  was  not  received  as  proof  that  the  plaintiffs  knew 
when  the  bill  was  given,  or  that  the  notes  were  received  by 
the  Helliwells  a month  after  they  bear  date ; there  was  no 
evidence  that  they  were  aware  of  its  existence  or  contents. 

Then  as  to  the  plaintiffs’  knowledge  of  the  fraud,  I do  not 
think  the  evidence  proved  that  they  knew  the  notes  were 
made  by  the  defendant  to  the  Helliwells  in  payment  for  a bill 
of  exchange,  drawn  on  the  23rd  of  December  185 4, although 
I still  think  enough  appeared  to  render  it  a question  for  the 
17  5 cp. 
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jury,whetherthey  didnotknow,  or  did  not  with  good  reason 
believe,  that  the  consideration  for  the  note  was  a sterling  bill 
on  Smith.  Their  large  and  varied  dealings  with  the  Helli- 
wells,andthe  nature  of  their  transactions  as  shewn  by  their 
books,  Clarkson’s  and  other  evidence,  tended,  I think,  to 
shew  this,  or  to  lead  to  this  conclusion,  although  they  might 
have  supposed  it  was  given  for  flour,  or  some  other  equally 
good  consideration.  But  knowledge  that  it  was  given  upon  a 
bill  transaction  would  not  establish  knowledge  of  fraud  in 
such  transaction,  and  they  could  not  know  whether  the  bill 
would  be  accepted  or  refused  at  the  time  they  became  the 
holders  of  the  note — May  v.  Chapman  (16  M.  & W.  358), 
Fairclough  v.  Pavia  (9  Ex.  R 690),  Masters  v.  Ibbetson  (8 
C.  B.  100),  Berry  v.  Alderman  (13  C.  B.  674),  Cumming  v. 
Browne  (9  East  506), — although  the  case  of  a bill  of  lading 
has  a material  leaning  upon  the  present  case. 

It  was  there  held  that  the  property  of  goods  passed  by 
endorsement,  and  the  delivery  of  the  bill  of  lading  by  the 
consignee  to  another,  bona  fide  for  valuable  consideration, 
and  without  collusion  with  the  consignor, although  the  endor- 
see knew  at  the  time  that  the  consignor  had  not  received 
money  in  pay  ment, but  had  taken  the  consignee’s  acceptances 
payable  at  a future  day  not  then  arrived. 

There  remains  the  suggestion  whether  the  defendant  has 
precluded  himrelf  from  objecting  by  retaining  the  bill  and 
returning  it,  according  to  the  principle  of  such  cases  as 
Street  v.  Brown  (1  Taunt.  381,)  Lewis  v.  Cosgrove  (2  Taunt. 
2),  Deady  v.  Harrison  (1  Star.  60),  Archer  v.  Bamford  (3 
Star.  175),  Campbell  v.  Fleming  (1  A.  & E.  40),  Howden 
v.  Haigh  (11  A.  &.E.  1033),  National  Exchange  Co.  v.  Drew 
(25  L.  T.  223). 

The  third  plea  alleges  that  the  defendant  presented  the  bill 
to  the  Helliwells  after  its  return,  dishonored,  and  demanded 
pay  ment,  which  was  refused.  The  evidence  was  merely  that 
he  gave  notice  of  non-acceptance,  and  demanded  restoration 
of  the  note.  If  it  had  appeared  th&t  after  being  aware  of 
the  facts  now  relied  upon  as  invalidating  the  note,  the 
defendant  had  acted  upon  the  bill  as  a still  subsisting 
negotiable  security  in  his  hands,  he  would  have  waived  such 
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defence  as  if  he  had  endorsed  it  over  or  dealt  with  it  as  a 
continuing  security  in  his  hands;  but  it  does  not  appear  that 
he  did  more  than  give  notice  to  the  drawers,  and  the  demand 
of  his  own  note  implied  a readiness  to  deliver  up  the  bill.  I 
• do  not  think  he  was  bound  to  deliver  it  hack,  leaving  the 
promissory  note  outstanding.  He  had  claims  against  the 
Helliwells  for  damages  under  our  statute,  in  addition  to  the 
amount  of  the  bill;  and  whether  he  could  consistently  put  the 
bill  in  suit  against  the  drawers,  or  claim  damages  under  the 
statute,  except  under  the  bill,  he  might  want  it  as  evidence  in 
an  action  of  another  form  with  a view  to  recovery  of  such 
damages,  if  recoverable  otherwise  than  in  an  action  upon  the 
bill  itself,  as  for  deceit,  &c. 

No  question  has  been  distinctly  raised  on  this  head,  and  I 
do  not  at  present  think  there  is  much  weight  in  it.  The 
defendant’s  retention  of  the  bill  was  dwelt  upon  as  shewing 
that  he  still  had  his  remedy  upon  it  against  the  drawers,  on 
whose  credit  he  took  it  and  made  his  promissory  note  in 
payment,  not  that  such  retention  waived  the  fraud  on  their 
part,  if  fraud  existed,  which  was  denied. 

Referring  now  to  the  several  issues,  it  appears  to  me  that, 
to  defeat  this  action,  the  defendant  must  establish, 

1st. — That  the  note  was  fraudulently  obtained  from  him 
by  the  Helliwells ; 

2nd. — And  that  the  plaintiffs  took  it  as  endorsees,  know- 
ing thereof  , or  without  giving  valuable  consideration  there- 
for, or  not  bona  fide , but  in  bad  faith. 

The  first  plea  alleges  fraud,  and  the  plaintiffs’  knowledge 
thereof.  The  second  plea  alleges  fraud,  and  that  th  endorse- 
ment to  the  plaintiff  was  without  value.  The  third  plea 
states  a series  of  facts  which  may  afford  evidence  of  fraud, 
but  which  do  not  charge  fraud  in  express  terms ; the  plea 
however  alleges  want  or  failure  of  consideration,  and  know- 
ledge of  facts,  which,  if  established,  would  prove  that  the 
plaintiffs  did  not  become  bona  fide  endorsees. 

The  fourth  plea  is  similar  to  that  of  the  third,  except  that 
it  alleges  fraud  on  the  plaintiffs’  part  in  obtaining  the 
endorsement  of  the  note  from  the  Helliwells,  of  which  (as 
between  the  plaintiffs  and  Helliwells)  there  was  no  proof. 
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The  fifth  is  like  the  third,  except  that  it  denies  any  valu- 
able consideration  forthe  endorsement  as  between  the  plain- 
tiffs and  the  Helliwells. 

The  sixth  plea  follows  the  third  to  the  same  ex  tent  as  the 
fourth  and  fifth,  and  then  alleges  notice  to  the  plaintiffs  of* 
the  facts  so  specially  stated.  All  the  pleas  are  traversed 
and  put  in  issue  by  the  replication  of  de  injuria. 

The  observations  already  made  shew  to  what  extent  the 
evidence  supported  the  facts  and  imputations  contained  in 
these  pleas  respectively,  also  wherein  it  formed  matter  for 
the  jury  to  determine  upon, and  wherein  it  failed  to  support 
the  pleas,  and  they  need  not  be  repeated. 

It  appears  to  me : 

1st. — That  there  was  evidence  sufficient  to  go  to  the  jury 
to  show  fraud  in  the  Helliwells  in  obtaining  the  note'in  con- 
sideration of  a bad  or  fraudulent  bill  of  exchange. 

2nd. — But  not  that  the  plaintiffs  knew  of  such  fraud  when 
they  became  holders  of  the  note  by  endorsemennt  from  the 
Helliwells. 

3rd. — That  there  was  sufficient  evidence  to  go  to  the  jury 
that  the  plaintiffs  had  given  value'  for  this  note  by  taking 
it  on  account  of  pre-existing  debts  exclusively,  or  on  ac- 
count partly  of  such  debts  and  partly  in  consideration  of 
new  or  additional  advances. 

4th— That  there  was  evidence  for  the  jury  to  determine 
whether  the  . plaintiffs  became  such  endorsees  bona  fide  in 
relation  to  the  defence  set  up  and  the  facts  stated  in  the 
third  or  sixth  pleas.  This  rule  is  however  made  absolute 
on  the  third  head  last  above  mentioned,  and  the  effect  of 
the  evidence  as  to  the  other  points  must  depend  upon  the 
facts  as  they  may  hereafter  appear  at  another  trial. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Rule  absolute. 
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Reid  y.  The  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  Hamilton. 

Notice  of  action — Evidence  under  general  issue. 

Case,  for  wrongfully,  negligently  and  carelessly  digging  and  excavating 
Streets  in  the  City  of  Hamilton,  adjoining  plaintiff’s  close,  and  thereby 
injuring  said  close,  &c.  Plea,  not  guilty  per  statute. 

Held,  1st,  That  a by-law  should  have  been  passed  by  the  Corporation  to 
sanction  the  act  complained  of  (McLean,  J.,  dissenting). 

2nd. , That  when  there  is  no  by-law,  and  when  the  act  complained  of  is  done 
under  the  statute  13  & 14  Vic.  ch.  15,  the  defendants  are  entitled  to  notice 
of  action,  coming  as  they  do  fully  within  the  spirit  of  the  protecting 
statute. 

3rd. , That  if  the  defendants  are  liable  for  the  tortious  acts  in  the  declaration 
complained  of,  they  are  entitled  to  give  special  matter  in  evidence  under 
the  general  issue. 

Writ  issued  11th  January, 1854.  Declaration,  lOthMay, 
1854. 

First  count  states,  that  plaintiff  before  and  at  &c.,  was 
possessed  of  a close  or  parcel  of  land  in  the  City  of  Hamilton, 
composed  of  lots  numbers  26,  27,  28,  35,  36,  and  37,  in  the 
survey  of  lots  made  by  Peter  Hunter  Hamilton,  bounded  on 
the  east  by  a street  or  highway  called  James  Street,  on  the 
south  by  a street  or  highway  called  Robinson  Street,  and  on 
the  north  by  a street  or  highway  called  Duke  Street ; yet 
that  defendants  wrongfully  intending  &e.,  to  wit,  on  the  1st 
of  August,  185  3,  wrongfully,  and  negligently,  and  carelessly, 
&c.,  dug  and  excavated  the  said  streets  adjoining  said  close, 
and  so  near  the  same,  and  also  took  and  carried  away  there- 
from the  earth  and  soil  so  dug  and  excavated,  in  a negligent 
and  careless  and  improper  manner,  and  without  leaving  any 
sufficient  or  proper  support  to  prevent  the  soil  and  earth  of 
plaintiff’s  close  from  falling  away  from  said  close  into  aiid 
upon  the  said  streets,  or  prevent  the  fences  of  plaintiff, 
standing  on  said  close,  from  falling,  and  lowered  thereby  the 
said  streets  so  much,  that  by  reason  thereof  a quantity  of 
soil  and  earth  of  plaintiff  s said  close  gave  way  and  fell  in 
and  upon  the  said  streets  and  was  washed  down  and  carried 
away , and  whereby  also  said  plaintiff  s said  fence  surrounding 
said  close  fell,  and  plaintiff  was  thereby  greatly  incommoded, 
&c.,  and  obliged  to  build  a stone  wall  to  prevent  the  further 
falling  of  the  earth  &c.,  of  the  said  close  and  the  value  of 
said  close  hath  been  greatly  diminished,  &c. 
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Second  count : That  before  and  at  &c.,  plaintiff  was  pos- 
sessed of  a dwelling  house  and  close  in  the  City  of  Hamilton, 
bounded  on  the  east  by  J ames  Street,  on  the  south  by  Robinson 
Street,  on  the  north  by  Duke  Street,  and  on  the  west  by 
lands  of  Robert  Roy,  which  streets  before  and  at  &c.,  were 
on  or  about  the  same  level  with  the  said  close  of  plaintiff, 
whereby  the  soil  and  earth  of  said  close  was  supported  and 
kept  from  falling,  and  plaintiff  had  free  access  to  and  from 
said  streets  into  and  from  said  close  at  all  times,  for  carts,  car- 
riages, horses,  and  foot  passengers,  &c.;  yet  defendants,  well 
knowing, &c. , wrongfully , negligently , improperly  and  injuri- 
ously, to  wit,  on  the  first  of  August,  185 3,  dug  and  excavated 
the  saidstreets,andloweredthesame  below  the  original  level 
without  leaving  sufficient  support  to  prevent  the  earth  and 
soil  of  plaintiff’s  close  from  falling  away;  by  reason  whereof 
a great  portion  thereof  did  give  way  and  fall  in  and  upon  the 
said  street,  and  was  washed  down  and  carried  away,  and  also 
thereby  the  plaintiff  s fences  around  said  close  gave  way  and 
fell  down,  and  plaintiff  ^prevented  access  in  any  manner  to 
his  said  close  and  house  from  the  said  streets  until  he  made 
a foot  way  at  great  expense  from  Duke  Street  up  to  said 
close,  and  at  large  expense  built  a stone  wall  and  stair-case 
to  allow  access  on  foot,  and  hath  been  deprived  of  any  access 
from  said  streets  to  said  close,  for  horses,  carts,  carriages, 
&c.,  whereby,  &c. 

Third  count:  That  before  and  at  &c.,  plaintiff  was  possessed 
of  a dwelling  house  and  close  in  the  City  of  Hamilton, 
bounded  as  before  described  : that  before  and  at  the  time 
when,  &c.,  the  said  streets  were,  and  from  time  immemorial 
had  been,  on  or  about  the  same  level  with  said  close  of  plain- 
tiff by  means  whereof  the  soil  and  earth  was  supported 
&c.,  and  plaintiff  had  free  access  therefrom  into  and  upon, 
and  to  and  from  said  close,  at  all  times,  for  all  horses,  car- 
riages, foot  passengers,  &c. ; yet  defendants,  well  knowing 
&c.,  to  wit,  on  the  first  of  August,  1853,  wrongfully  dug  and 
excavated  the  said  streets  adjoining  saidclose,and  took  and 
carried  away  the  soil  and  earth  thereof,  &c.,  and  greatly 
lowered  the  same,  &c.,  as  in  last  count, — omitting  any 
charge  of  negligence. 
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Plea — Not  guilty  by  statute.  Defendants  referring  to 
14  15  Vic.  ch.  54,  on  being  called  upon  by  a judge’s 

summons. 

At  the  trial,  before  Draper,  J.,  autumn,  1854  : 

On  plaintiff’s  part  evidence  was  given — that  by  the 
defendants’  book  of  minutes  it  appeared  that  on  the  24th 
of  August,  1852,  the  council  passed  a resolution  for  the  pre- 
paring plans  and  specifications  for  grading  and  gravelling 
Upper  James  street ; that  tenders  be  advertised  for  according 
to  such  plan.  That  on  the  1st  of  September,  1852,  the 
council  passed, a resolution  appointing  Carr  (or  Kerr)  to 
superintend  the  improvements  on  John,  James  and  York 
streets,  or  any  other  work  let  out  on  contract.  That  on  the 
15th  September,  1852,  the  council  resolved  that  the  tenders 
for  grading  and  gravelling  James  street  be  referred  to  a com- 
mittee to  accept  the  most  beneficial  tender:  that  on  the 20th 
September,  1852,  by  articles  of  agreement,  executed  under 
hand  and  seal  of  Garratt  Kenney  and  Patrick  Cain,  (but  not 
by  defendants)  but  stated  to  be  entered  into  by  said  Kenney 
and  Cain  of  the  first  part,  and  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Hamilton,  of  the  second  part ; 
the  parties  of  the  first  part  agreed,  according  to  the  specifi- 
cation annexed,  to  grade,  drain,  macadamize  and  gravel  that 
part  of  James  street  in  said  specification  mentioned  and 
described,  &c.,  on  or  before  the  first  of  December  then  next, 
to  be  paid  as  the  work  progressed  upon  the  estimates  of 
(defendants’)  engineer,  and  the  ultimate  balance  upon  his 
certificate  of  satisfaction  with  the  work,  &c.,  with  various 
stringent  clauses  or  checks  upon  the  contractors.  It  con- 
cludes as  if  the  Mayor  had,  or  was  to  sign  and  seal  it  with 
defendants’ seal.  The  specifications  stated  that  the  work  on 
upper  J ames  street  would  consist  in  lowering  parts  of  the 
hills,  filling  up  hollows,  building  culverts,  and  repairing  the 
same;  macadamizing,  gravelling,formingandregulatingthe 
surface  throughout  to  one  uniform  and  regular  plan  as 
therein  described,  and  according  to  grades  laid  down  on  the 
profile  plan  of  said  street.  It  then  refers  to  the  plan,  shewing 
the  length  and  levels,  &c.,  as  they  were,  and  where  to  be  made; 
the  breadth  of  the  road  to  be  thirty  feet  inside  or  between 
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the  water  tables  or  ditches,  and  the  breadth  of  metalling  to  be 
20  feet.  The  side-slopes,  &c.,  to  be  one  and  a half  horizontal 
to  one  perpendicular,  &c.  The  side  streets  leading  to  and 
from  it  to  be  graded  at  the  junction  to  a rise  or  fall  of  one  in 
twenty,  so  as  not  to  have  a steeper  slope  than  one  in  twenty 
where  they  join  James  street,  withavariety  of  detailed  par- 
ticulars; to  be  observed  and  approved  of  by  the  engineer  in 
charge,  in  relation  to  the  grading,  metalling,  &c.  That  oppo- 
site plaintiffs  property  in  Upper  James  street  there  is  a 
very  steep  hill,  and  also  on  McNab  street,  to  both  of  which 
streets  plaintiffs  property  extended.  That  there  was  a 
sharp  turn  from  James  street  into  Augusta  street,  so  as  to 
render  it  likely  a carriage  might  over-turn,  but  at  the  time  of 
the  trial  the  road  was  on  a moderate  scale,  as  one  witness 
stated.  Kerr,  the  engineer,  being  called  for  plaintiffs,  stated* 
that  the  work  had  been  done  under  his  superintendence  by 
Kenny  and  Cain,  and  it  was  proved  they  had  received 
payments  on  account  of  their  contract.  That  the  intention 
was  to  cut  the  road  thirty  feet  wide  and  about  two  feet  on 
each  side,  but  that  the  contractors  did  in  fact  cut  nearer 
than  that  to  plaintiff’s  land  without  directions.  That  Duke 
street  was  cut  and  lowered  on  the  north  of  plaintiff’s  land 
and  the  soil  taken  by  Kenny  from  Robinson  street,  which  is 
south  of  plaintiff’s  property,  and  used  upon  part  of  J ames 
street : that  Jam  es  street  was  raised  three  or  four  feet  higher 
than  Augusta  street,  but  Augusta  street  was  not  adjoining 
plaintiff’s  close.  That  at  thirty-four  feet  width  for  the  im- 
proved road,  there  would  at  the  base  (or  bottom)  be  sixteen 
feet  left  to  plaintiff’s  land,  measuring  from  the  centre 
(17  X 16=33,  or  half  a chain).  That  the  defendants’  cut  at 
plaintiff’s  was  about  six  feet,  and  allowing  seven  feet  to  be 
cut  off  the  sixteen  feet  at  the  top,  nine  feet  would  remain 
untouched  before  reaching  the  plaintiff’s  land:  that  so  far 
as  the  James’  street  work  was  concerned,  no  part  of  it  was 
done  carelessly  or  negligently:  that  the  alteration  of  the 
street  was  a great  general  improvement.  Kenny  the  con- 
tractor said,  that  opposite  plaintiff’s  they  cut  J ames  street 
according  to  the  plans  and  specifications  and  directions  of 
the  engineer,  and  opposite  to  the  plaintiff’s  lot  cut  up  to  the 
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lot  very  nearly,  and  went  the  distance  they  were  obliged  to 
go : that  the  cutting  was  very  hard,  and  he  had  to' blast  the 
underpart : that  they  cut  on  the  street  south  of  plaintiff’s  land, 
though  forbid  by  him  (plaintiff) ; that  he  Kenny  informed  the 
mayor,  and  aldermen,  and  members  of  the  street  committee, 
who  told  him  he  might  take  soil  from  there  and  they  would 
stand  any  damage  for  his  so  doing.  That  the  soil  removed 
from  Duke  street  was  taken  to  fill  up  and  level  on  James 
street,  but  that  Duke  street  was  not  cut  up  to  the  line  of  the 
plaintiff’s  land.  Allan,  street-inspector  in  1852  and  1853, 
said  he  had  in  that  character  cut  away  soil  from  the  street 
(Duke  street),  north  of  plaintiff’s,. but  did  not  cut  it  down 
very  much,  four  or  five  feet,  nor  within  six  or  seven  feet  of 
plaintiff  s.  That  defendants  paid  for  that work.  That  before 
this  a place  had  been  cut  nearly  close  to  the  plaintiffs  fence 
near  the  corner  of  James  street,  but  Duke  street  was  not  then 
a travelled  road,  that  the  natural  level  of  the  street  (James 
street),  sloped  upwards  to  plaintiff’s  land  which  also  sloped 
upwards,  and  that  plaintiff  could  have  got  out  from  his  land 
on  the  level  of  Duke  street  before  the  cutting,  if  his  fences 
were  removed.  That  Duke  street  is  now  a good  travelled 
road:  that  plaintiff  had  not  access  to  all  parts  of  James 
street,  but  there  might  have  been  at  the  upper  part  near 
Robinson  street,  and  there  is  not  now  much  difference  in 
the  grade  between  the  grade  of  plaintiff’s  land  and  the  im- 
proved street:  that  before  the  improvement  James  street 
was  scarcely  passable,  and  now  there  is  an  excellent  road  : 
that  according  to  the  present  grade  plaintiff’s  land  is  now 
higher  above  the  present  level  of  the  street  than  formerly  : 
that  land  sufficient  to  support  plaintiff’s  close  and  fences 
was  left  by  this  witness  in  what  he  did. 

Another  witness,  McIntosh,  stated  that  in  consequence  of 
cutting  down  James  street,  plaintiff’s  fences  required  support 
and  the  earth  from  his  lot  falls  into  James  street,  and  so 
along  Robinson  street  for  sixteen  or  twenty  feet:  that  there 
is  no  way  to  get  from  James  street  or  Duke  street  into  plain- 
tiff’s land  except  a foot  stairway  of  thirteen  or  fourteen  steps 
made  by  plaintiff,  and  that  he  must  drive  round  to  the  rear  to 
get  a waggon  in,  and  in  winter,  owing  to  the  ice,  the  staircase 
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at  times  is  often  impassable:  that  at  the  corner,  James  street 
isfour  or  five  feet  below  the  level  of  Robinson  street : that  in 
Duke  street  it  is  graded  off  to  within  one  foot  of  plaintiff’s 
fence,  done  by  persons  actingunderthe  defendant’s  inspector. 

Another  witness  (Nixon)  proved  that  he  puf  up  a stone 
wall  for  plaintiff  last  summer  to  prevent  the  earth  falling 
into  James  street,  which  street  is  lowered  ten  feet,  as  also 
Duke  street,  and  at  the  corner  near  Robinson  street  the 
grade  of  the  street  is  five  feet  below  the  level  of  plaintiff’s 
land.  That  it  would  cost  £75  to  put  a wall  along  Duke 
street,  and  £80  to  do  so  along  James  street,  and  that  plaintiff 
erected  steps,  and  put  up  a wall  two  years  ago  worth  £50. 

That  plaintiff  erected  his  house  in  1851  and  1852 ; and 
about  one  hundred  feet  from  Robinson  and  James  streets, 
and  had  to  cut  the  slope  along  James  street  to  get  a perpen- 
dicular or  flat  surface  for  his  foundation  walls.  That  the  first 
five  feet  of  plaintiff’s  land  is  light,  and  can  only  be  secured 
by  a retaining  wall,  below  that  level  it  is  heavy  and  solid. 
This  witness  thought  it  would  cost  half  the  price  of  the 
land  to  cut  it  down  to  a level,  for  houses  on  James  street. 

It  appears  upon  the  whole  of  the  plaintiff’s  evidence  that 
his  close  was  on  the  side  or  ascent  of  what  is  called  the 
mountain,  bounding  the  city  of  Hamilton  on  the  south,  and 
that  his  land,  in  common  with  all  others,  slopes  or  inclines 
downwards  from  south  to  north,  and  consequently  the  im- 
proved grades  of  the  streets  passing  his  property  from 
inclined  planes,  and  do  not  leave  his  land  at  a uniform  higher 
level,  but  varying.  At  the  close  of  the  plaintiff’s  case  the 
court  adjourned  till  the  next  morning,  and  it  was  arranged 
by  consent  of  parties  that  the  jury  should  in  the  mean- 
time view  the  premises. 

For  defendants,  Kerr, the  engineer, was  called, and  denied 
instructing  or  authorizing  Kenny  to  work  James  street, 
otherwise  than  the  specifications,  &c.,  directed  and  re- 
quired ; but  said  that,  being  requested,  he  refused.  That 
he  planted  posts  as  near  the  centre  of  James  street  as  he 
could  for  the  guidance  of  the  contractors.  That  they  acted 
under  his  orders,  and  he  acted  under  the  specification.  That 
opposite  plaintiff’s  house,  James  street  had  been  con- 
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siderably  lowered,  and  cut  down  before  the  work  complained 
of  was  executed,  in  some  parts  one  foot,  in  others  six  feet,  in 
some,  not  at  all, and  that  in  doing  the  work  below  plaintiff’s 
land,  they  had  to  fill  up  in  some  places  ; that  four  feet  was 
the  deepest  cutting  at  any  part  along  plaintiff’s  line  ; at  the 
corner  of  Duke  and  James  Streets  it  was  one  and  a-halffeet, 
and  then  from  three  to  four  feet.  He  described  again  the 
space  left  at  the  base  and  top  of  the  cutting  in  James  Street, 
and  said  the  widest  at  the  top  would  not  exceed  forty-six  feet, 
and  that  all  along  the  plaintiff’s  land  a distance  of  at  least 
seven  and  a-half  fteet  was  left,  allowing  for  the  natural  slope 
of  the  land,  and  he  thought  none  of  the  work  done  under  his 
directi  ons  approached  nearer ; that  there  was  previously  very 
little  cutting  at  the  corner  of  Robinson  and  J ames  Streets, 
and  that  they  cut  about  two  feet  nine  inches  at  the  north 
side  of  Robinson  street,  and  deepened  it  as  they  came  north. 

Hodgins,  a surveyor,  said  he  had  taken  the  levels  of  James 
Street  for  sewerage,  and  that  opposite  plaintiff’s  it  was  not 
too  steep,  and  was  as  favourable  to  plaintiff  as  it  can  be,  being 
a grade  of  from  one  in  twenty  to  one  in  twenty-six,  whereas 
one  in  thirty  is  what  it  should  be  where  practicable;  but  that 
plaintiff’s  property  was  not  as  well  situated  for  the  road  as 
before  the  cutting,  and  which  was  so  far  injurious,  and  is  less 
valuable  for  building  purposes,  but  improved  as  a private 
residence ; that  the  land  itself  was  not  less  valuable  meaning 
apparently,  the  soil,  as  gravel,  &c.  That  the  public  must 
have  had  a very  dangerous  road  if  the  alterations  in  the 
levels  had  not  been  made. 

Mr.  Mitchell,  one  of  the  street  and  side-walk  committee, 
denied  permitting  or  directing  gravel  to  betaken  from  Duke 
Street  by  Kenny,  &c.,  but  said  that  if  he  wanted  such  per- 
mission, he  should  memorialize  the  council.  He  further 
stated  that  he  knew  plaintiff’s  property  ten  years  ago,  when 
the  original  level  was  altered,  and  people  took  away  gravel 
and  sand  from  that  part  of  the  road,  cutting  it  down  six  feet; 
and  that  the  whole  surface  had  been  cut  away  across  into 
another  property.  He  described  also  how  holes  had  been 
made  by  the  excavation  of  sand ; and  that  the  cutting  he 
spoke  of  did  not  extend  to  the  south  part  of  his  land,  but 
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from  a little  above  the  centre  of  his  lot  north.  He  thought 
James  Street  was  an  original  allowance  for  a side  line  road, 
David  White  said  James  Street  had  been  graded  and 
levelled  by  subscription  many  years  ago  ; and  that  people 
trespassed  on  the  land  now  owned  by  the  plaintiff,  by 
taking  away  sand  and  gravel  next  the  road,  and  cutting 
three  or  four  feet  deep. 

The  learned  judge  remarked  upon  the  three  counts  in  the 
declaration,  and  the  only  plea  not  guilty,  which  denied 
the  wrongful  acts  alleged,  and  that,  according  to  the  case  of 
Brown  v.  The  Municipal  Council  of  Sarnia,  11  U.  C.  Q.  B.  R. 
87,  the  statutes  14  & 15  Vic.ch.  54didnot  apply  for  the  pro- 
tection of  Municipal  Corporations  to  enable  them  to  prove 
special  matters  under  the  general  issue;  atallevents  not  after 
having  referred  to  thatact  asthe  one  upon  which  they  relied ; 
and  submitted  it  to  the  jury  to  decide — 1st,  whether  the 
plaintiff  had  proved  the  work  complained  of  in  the  first  and 
second  counts  to  have  been  done  by  the  defendants,  saying  it 
was  clear  that  as  regarded  James  Street,  the  defendants  had 
contracted  with  Kenny  and  Cain  to  grade  and  gravel  it  in 
front  of  and  above  and  below  plaintiff  s property,  and  that 
defendants  endeavoured  to  shew  that  all  required  to  be  done 
under  it  could  not  have  extended  so  near  the  plaintiff’ s 
property  as  to  injure  his  fences  or  cause  the  land  to  slide 
down  or  cause  the  specific  injuries  alleged  in  the  counts,  of 
which  the  plaintiff  had  given  evidence  with  a view  to 
prove  the  contrary. 

For  the  purposes  of  this  trial, he  ruled  that  if  the  defend- 
ants authorized  or  directed  the  excavation,  or  contracted  to 
have  it  done  in  such  manner  and  to  such  extent  as  to  produce 
the  damage  complained  of,  they  were  in  those  pleadings 
liable;  but  that  if  the  contract  specification,  and  engineers 
directions  were  as  their  witnesses  represented,  then  they 
were  not  liable  under  those  counts,  because  their  contractors, 
for  their  own  purposes,  exceeded  the  terms  of  the  specifica- 
tion  and  the  engineer’s  directions,  and  did  that  which  occa- 
sioned the  damage  to  the  plain  tiff  by  improperly,  injuriously, 
and  negligently  excavating.  That  on  the  other  streets  the 
evidence  connecting  the  def  endantswith  the  excavation  com- 
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plained  of  what  was  not  so  distinct,  but  there  was  evidence 
which  he  left  to  the  jury  subject  to  the  same  ruling  as  to 
James  Street. 

2nd — that  as  a general  principle,  applicable  in  the  case 
more  perhaps  to  the  question  of  damages,  the  defendants,  as 
a municipal  corporation,  under  the  act  12  Vic.  ch.  81,  had  au- 
thority, and  were  particularly  fhtrusted  with  the  power  to 
make  and  improve  roads  and  streets  within  the  limits  over 
which  their  jurisdiction  extended,  being  a public  corporation 
for  strictly  public  purposes.  That  on  the  two  first  counts,  if 
the  jury  found  the  acts  of  the  defendant  were  limited  as 
they  contended  and  endeavoured  to  prove,  though  what  they 
did  rendered  access  from  plaintiffs  close  to  the  highway  as 
constructed  difficult  or  more  limited  than  before,  or  than  in 
the  natural  state  of  the  ground,  and  so  cause  some  damage 
in  law,  and  also  in  fact,  yet  such  damage  was  not  recoverable  ; 
wherefore  if  the  defence  was  established  on  such  principles, in 
fact,  the  jury  were  told  to  find  for  defendants,  but  to  find  for 
plaintiff* if  the  work  was  done  as  he  contended,  and  injuri- 
ous, as  represented  specifically  in  the  declaration.  As  to  the 
third  count,  that  nothing  was  in  issue  but  whether  the  lower- 
ing of  any  of  the  streets  was  done  by  the  defendants,  or  by 
their  authority  or  direction,  nothing  else  being  denied  by  the 
plea  of  not  guilty.  That  on  this  count  the  plaintiff  seemed 
entitled  to  a verdict,  with  such  damage  as  the  jury  thought 
had  been  done  to  the  general  value  of  the  plaintiff’s  property 
— thatis,to  its  fair  marketable  value  &c.;  also  tosevertheir 
verdict,  if  they  found  for  the  plaintiff,  stating  what  they 
gave  on  the  first  and  second  counts,  and  to  distinguish  be- 
tween general  and  specific  damages  in  reference  to  the 
third  count,  &c.  The  plaintiff’s  counsel  objected  that  the 
mere  fact  of  doing  the  acts  complained  of  without  passing 
a by-law  was  a wrong,  and  that  the  jury  should  be  so  di- 
rected. The  jury,  after  a short  consultation,  being  out 
only  a few  minutes,  found  for  the  defendants. 

In  the  following  term  (Michaelmas  Term,  18  Vic.,  De- 
cember, 1854),  Read , for  plaintiff,  obtained  a rule  on  the 
defendants  to  shew  cause  why  such  verdict  should  not  be 
set  aside  and  a new  trial  granted,  as  being  contrary  to  law 
And  evidence,  and  the  judge’s  charge,  and  also  for  mis- 
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direction,  and  for  the  reception  of  improper  evidence  for 
defendants,  and  upon  affidavits  filed. 

The  affidavits  are  of  the  plaintiff  John  McIntosh,  and 
Isabella  Reid,  a sister  of  plaintiff,  and  represent  that  on 
the  morning  of  the  second  day  of  the  trial,  before  the  open- 
ing of  the  court,  the  jury  went  to  view  the  plaintiffs  pre- 
mises, and  that  Mr.  Mitchell,  one  of  the  Municipal  Coun- 
cil, and  a member  of  the  street  committee,  when  the  work 
complained  of  was  done,  was  with  him  at  the  plaintiffs 
premises, conversing  with  on  one  or  more  of  the  jurors,  and 
speaking  loud  enough  for  all  to  hear  him,  and  pointing  out 
to  them  different  spots  or  places,  &c.  The  object  being  to 
show  improper  interference  with  the  jury  by  persons  in- 
terested in  the  defence  on  that  occasion. 

Macaulay,  C.  J. — The  12  Vic.,  ch.  81.  sec.  60,  No.  1, 
empowers  the  municipalities  to  make  by-laws  for  opening 
constructing, making,  levelling,  raising,  lowering  Repair- 
ing, improving,  preserving,  maintaining,  &c.,  and  for 
stopping  up,  pulling  down,  widening,  altering,  changing, 
or  diverting,  any  new  or  existing  highway,  road,  street,, 
bridge,  or  other  communication,  &c. 

Sec.  195,  upon  the  passing  of  any  by-lawtor the  purpose  of 
authorising  the  opening  any  road,  street,  or  public  thorough- 
fare, or  of  changing,  widening,  or  diver  ting  any  road,  street^, 
or  public  thoroughfare,  so  as  to  cause  the  same  or  any  part 
thereof  to  go  through,  or  to  be  placed  upon,  or  injuriously 
to  affect  the  land  or  other  real  property  of  any  persons,  &c.; 
such  persons  may  name  an  arbitrator,  and  give  notice  thereof 
to  the  corporation,  &c.,  and  the  head  of  such  corporation 
shall  within  three  days  name  another,  &c.,  who  may  award 
the  amount  of  damages,  if  any,  to  be  paid  to  such  person, 
&c.\  and  if  the  corporation  neglect  or  refuse  to  arbitrate, 
such  person  may  maintain  a special  action  on  the  case  at 
law  against  the  municipality  by  which  the  by-law  shall 
have  been  passed,  &c.  Sec.  197,  benefit  and  advantage  to  be 
considered  when  it  is  for  the  opening,  'widening,  or  divert- 
ing, any  road  and  street,  &c.  The  compensation  words  are 
opening,  changing,  widening , or  diverting,  so  as  &c. 
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The  13  & 14  Vic.  ch.  15 — The  right  to  use  as  public 
highways  all  roads,  streets,  &c.,  vested  in  the  municipality, 
and  such  roads,  streets,  highways  shall  be  maintained  and 
kept  in  proper  repair,  &c.,  by  and  at  the  costs  of  such  cor- 
porations, &c. — 19.  Vic.  ch.  181,  (14th  June,  1853),  sec.  33,. 
substituted  for  sec.  195,  of  12  Vic.  ch.  81. 

14  & 15  Vic.  ch.  109,  sec.  35 — Whenever  any  by-law,  or- 
der or  resolution  shall  be  passed  or  adopted  by  any  munici- 
pality whatever,  and  such  by-law,  order,  or  resolution  has 
been  quashed  or  declared  illegal  by  any  court  having  com- 
petent jurisdiction  therein,  the  municipality  by  which  such 
by-law,  order  or  resolution  shall  be  passed,  shall  alone  be 
responsible  in  damages  for  any  act  or  acts  done  or  committed 
under  such  by-laws,  order,  or  resolution;  and  any  clerk,  con- 
stable, or  other  officer  acting  thereunder,  shall  be  freed  and 
discharged  from  any  action  or  cause  of  action  which  shall 
accrue  or  may  have  accrued  to  any  person  or  persons  by 
reason  of  such  by-law  being  illegal  and  void , or  having 
been  quashed,  &c. 

Sch.  A.  No.  21,  provides  for  quashing  by-laws  in  reference 
to  12  Vic.  ch.  81,  sec.  185,  and  among  otherthings  enacts  that 
no  action  shall  be  sustained  for  or  by  reason  of  anything 
required  to  be  done  under  such  by-law , unless  such  by-law , 
or  the  part  thereof  under  which  the  same  shall  be  done,  shall 
be  quashed  in  manner  aforesaid  one  calendar  month  at  least 
previous  to  the  bringing  of  such  action,  with  a proviso  added 
for  tendering  amends,  not  saying  within  what  time  ; and 
uponsuch  tender  being  pleaded,  if  no  more  thantheamends 
tendered  shall  be  recovered,  then,  &c. 

The  King  v.  Commissioners  of  Sewers,  County  of  Somerset 
(7 East, 71), Leader v.  Moxon  (3  Wil., 461-6-7). — Thestatute 
11  Geo.  III.  ch.  21,  empowered  the  commissioners  to  cause, 
order  and  direct  the  street  to  be  paved,  sink  or  altered;  and 
it  was  contended  the  power  to  alter  gave  power  to  raise,  with 
appeal  to  Quarter  Sessions  for  anything  done  under  the  Act, 
&c.,  but  with  power  only  to  give  costs,  not  damages — per 
Black  stone,  J.,  S.  C.  2 W.  B.,  624. 

The  Governor  & Co.  of  the  Plate  Glass  Manufacturers  v. 
Meredith  (4 T.R.  794). — The  words  of  the  act  were — paved, 
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repaired,  raised,  sunk,  or  altered,  and  the  defendants  had 
raised  the  pavements.  Sec.  49  contained  a compensation 
clause,  on  which  Buller,  J.,  and  Groves, 'J.,  relied,  where  the 
pavement  was  necessarily  raised  or  lowered — Boyfield  v. 
Porter  (13  East  200),  Roberts  v.  Beid  (16  East.  216), 
Gillin  v.  Boddington  (1  C.  & P.,  551),  Rex  v.  Commissioners 
of  Sewers,  Pegham,&c.,  (8  B.  & C.,  356).  Using  a canal- way 
wider  or  deeper — Rex  v.  The  Justices  of  Glamorganshire  (7 
B.  & C.  722),  Sutton  v.  Clarke  (6  Taunt.  29,  S.  C.  1 Mar. 
429),  Jones  v.  Bird  (1  D.  & R.  497,  S.  C.  5 B.  & A.  837), 
Mathews  v.  West  London  Water  Works  Co.  (3  Camp.  403), 
Boulton  v.  Crowther  (2  B.  & C.  703,  S.  C.  4 D.  & R.  195), 
under  4 Geo.  IV.  ch.  126,  sec.  85. 

The  trusteeswere  empowered  to  make, divert, shorten, vary , 
alter  and  improve  the  course  or  path  of  any  of  the  roads 
under  their  care,  &c.;  much  in  point,  if  plaintiff  not  entitled 
to  compensation — Humphrey  v.  Mears  (1  M.  & R.  187), The 
Grocers’  Co.  v.  Dunn,  antecedent  cases  reviewed  (3  B.  N.  S. 
34),  Reg:  v.  Manchester  & Leeds  R.  W.  Co.  (3  Q.  B.,  518), 
Peters  v.  Clarson  (7  M.  & G.  548,  S.  C.  8 Jur.  648),  In  re 
Armitage  (Ambler  295).  Upon  motion  to  quash  a writ  ad  quod 
damnum,  the  object  being  to  make  a wooden  waggon-way  in 
a lane  of  320  yards  in  length,  it  was  called  “ changing  the 
condition”  of  the  road. — Brown  v.  Clegg  (16  Q.  B.  681), 
Overton  v.  Freeman  (8  Eng.  Reports  479,  S.  C,  16  Jur.  65} 
S.  C.  11  C.  B.  867);  as  to  the  side  roads  taking  earth,  &c., 
9 Moore  226,  Hall  v.  Smith  (2  Bing.  156),  Humphreys  v. 
Mears  (1  M.  & R.  187),  Peachy  v.  Rowland  (13  C.  B.  182), 
Rex.  y.  Commissioners  of  Sewers,  Pegham,  supra,  (8  C.  B. 
355),  Glover  v.  North  Staffordshire  R.  W.  Co.  (16  Q.  B. 
923-4),  Reg.  v.  Eastern  Counties  R.  W.  Co.  (2  Q.  B.  347, 
S.  C.  ib.  569),  Caledonia  R.  W.  Co.  v.  Ogilvie  (25  vol.  Law 
Times,  633, 19th  May,  1855,  H.  of  Lords,  Page  1067).  Not 
necessary  to  allege  a by-law  in  pleading. — The  corporation 
of  Ipswich  v.  Martin  (Cro.  Jas.  411),  The  Dean  of  Windsorv. 
Gover.(l  Sand.  304),  Arnold  v.  the  Mayor  of  Poole  £4  M.  & 
G.  850), Brown  v.  Municipal  Council  of  Sarnia  (11  U.C.Q.B. 
R.  87),  Kerbyv.  Grand  River  Navigation  Co.  (ib.  334),  Farrell 
v.  Municipality  of  London  (12  ib,  353),  Yonge  v.  Grand 
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River  Navigation  Co.  (ib.  75),  Ellis  v.  The  Sheffield  Gas  Co. 
(18  Jur.  146,  S.  C.  32  Eng.  R.  198),  Dennis  v.  Hughes  et 
al.  (8  U.  C.  Q.  B.  R.  444),' Wilson  v.  Port  Hope  (10  U.  C.  Q. 
B.  R.  411.) 

The  first  consideration  is  whether  had  there  been  a by-law, 
the  facts  in  evidence  present  a case  which  would  have  entitled 
the  plaintiff  to  the  compensation  under  the  12  Yic.  ch.  81,  sec. 
195,  and  16  Yic.  ch.  181,  sec.  33,  had  a by-law  been  passed  . 
and  upon  the  best  attention  I can  bestow  upon  the  question 
I am  not  able  to  satisfy  myself  that  the  facts  bring  the  acts 
complained  of  within  the  words  opening,  changing,  widening, 
or  diverting,  the  road.  The  word  “ opening  ” seems  to  relate 
to  the  original  opening  of  a road  to  be  used  as  a highway,  the 
word  “ changing”  to  some  deviation  therein,  and  not  a mere 
alteration  of  a level  by  raising  or  lowering  it  upon  the  same 
line  and  within  the  same  breadth ; “ widening,”  of  course, 
applies  to  an  enlargement  of  the  width ; and  “ deviating,”  to 
an  alteration  or  deviation,  or  successive  alterations  or  devia- 
tions in  the  line  or  course  of  the  road  from  one  direction  to 
another.  I have  hesitated  upon  the  force  of  the  word 
“ changing,”  for  a road  may  be  said  to  be  changed  on  the 
same  line  as  from  a rough  original  road  to  a turnpike  or  to  a 
macadamised  or  plank  road,  and  from  a free  to  a toll  road  ; 
but  the  difficulty  is  to  hold  that  macadamising,  which  neces- 
sarily required  more  or  less  change  of  the  level  or  grade  of 
the  line  of  road,  constituted  a “ changing  ” within  the  true 
intent  and  meaning  of  the  compensation  clauses.  The  12 
Yic.  ch.  81,  sec.  60,  No.  1,  mentions  levelling,  raising,  low- 
ering, altering,  &c.,  and  changing  or  diverting,  which  seems 
to  indicate  that  changing  meant  something  different  from 
levelling,  raising  or  lowering,  or  altering ; at  all  events  such 
alterations  are  termed  changing  the  condition  of  the  road, 
not  changing  the  road  itself ; and  I do  not  feel  authorized, 
in  holding  that  they  are  to  be  understood  in  the  same  sense, 
or  that  the  word  changing  includes  levelling,  raising,  and 
lowering,  and  more,  or  that  it  does  not  mean  exclusively 
some  other  alteration.  I adopt  the  conclusion,  therefore,  that 
the  plaintiff  is  not  entitled  to  claim  compensation  under  the 
statutes.  The  improvements  made  in  public  highways  may 
2 N.  v.,  u.  c.  c.  P. 
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often  prejudicially  affect  individual  proprietors,  whose  lands 
abut  upon  such  roads,  and  compensation  might  often  be  just, 
and  in  England  seems  at  times  to  be  provided  for ; but  if  in- 
tended to  be  granted,  the  intention  of  the  legislature  to  that 
effect  should  be  more  explicitly  expressed.  At  present  it 
appears  to  me  the  legislature  did  not  mean  to  acknowledge 
in  the  proprietors  of  lands  bounded  by  public  roads  a vested 
right  to  have  such  roads  maintained  at  the  existing  level, 
however  inconvenient  in  its  use  as  a public  highway,  or  to 
grant  compensation  for  such  alterations,  so  long  as  the  origi- 
nal line  of  road  was  adhered  to,  and  no  encroachment  made 
upon  the  soil  of  such  adjacent  proprietors ; and  that  conse- 
quently compensation  had  not  been  reserved  in  those  cases 
where  (without  touching  the  adjacent  closes  on  the  one  hand, 
or  deviating  from  them  on  the  course  of  the  road  on  the 
other)  the  levels  only  have  been  raised  or  lowered,  whether 
in  turnpiking,  macadamizing  or  planking — such  alterations 
not  being  considered  infringements  upon  vested  private 
rights,  entitling  the  parties  suffering  injury,  loss,  or  incon- 
venience, to  compensation. 

If  entitled  to  compensation,  a question  would  arise,  whether 
the  plaintiff’s  remedy  was  restricted  to  the  course  pointed 
out  by  the  statute.  If  a by-law  had  been  passed,  I apprehend 
such  would  have  been  the  consequence ; but  in  the  absence 
of  one,  the  plaintiff  would  seem  left  to  a common  law  remedy, 
if  he  had  any:  the  want  of  a by-law  deprives  him  of  the 
opportunity  of  raising  the  question  of  statutory  compensa- 
tion in  direct  terms.  If  not  a case  for  compensation,  the 
next  consideration  is,  whether  the  plaintiff  can  maintain  an 
action  on  the  case  for  consequential  injury,  if  he  has  sus- 
tained a damage  for  which  he  could  recover  at  common  law 
against  individual  wrongdoers  under  like  circumstances.  This 
raised  the  question  whether  injuries  of  the  kind  complained 
of,  if  otherwise  actionable,  can  be  inflicted  by  the  munici- 
pality of  the  city  justifiably,  without  passing  any  by-law  to 
authorize  and  require  the  work  to  be  done.  There  was  an 
order  or  resolution  of  the.  municipal  council  for  that  purpose, 
and  a regular  sealed  contract  entered  into  for  its  perform- 
ance, sealed  by  the  contractors  if  not  by  the  defendants  ; and 
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it  is  seen  that  the  35th  section  of  the  14  & 15  Vic.  ch.  109. 
speaks  of  by-law,  order  and  resolution,  by-law,  order,  or  re- 
solution, and  of  by-law  alone;  while  schedule  A.,  No.  21, 
mentions  by-law  only. 

This  statute,  by  analogy  to  justices  of  the  peace  and  con- 
stables executing  their  warrants,  seems  to  extend  protection 
to  clerks,  constables,  or  other  officers  acting  under  by-laws, 
orders,  and  (or)  resolutions  similar  to  that  afforded  to  con- 
stables by  other  statutes,  and  to  refer  injured  parties  for 
redress  to  actions  against  the  municipality  exclusively ; it 
moreover  extends  protection  to  the  municipality,  so  far  that 
no  action  shall  be  sustained  for  or  by  reason  of  anything 
required  to  be  done  under  any  by  law,  unless  it  shall  be 
quashed  one  calendar  month  at  least  previous  to  such  action 
being  brought,  with  leave  to  tender  amends  and  plead  it ; 
while  orders  or  resolutions  may  apparently  be  declared  illegal 
or  void,  by  any  court  of  competent  authority  in  the  premises, 
though. not  previously  quashed.  If  there  be  no  by-law,  of 
course  no  by-law  can  be  quashed,  nor  can  anything  be  re- 
quired to  be  done  under  it.  Then,  is  every  order  or  resolu- 
tion a by-law,  and  are  they  identical,  if  duly  staled,  and  signed 
(12  Vic.  ch.  81,  sec.  198,  ani  5 Ex.  R.  61),  and  otherwise 
sufficient  on  the  face  of  it  ? I suppose  it  would  be  such — 
Hopkins  v.  Mayor  of  Swansea  (4  M.  & W.  630-3),  Dujiston 
v.  The  Imperial  Gas  Co.  (3  B.  & Adol.  125),  Gosling  v.  Veley 
(7  Q.  B.  451). 

But  a mere  order  or  resolution  of  the  municipal  council, 
not  duly  authenticated,  is  not  a by-law  under  the  12  Vic.  ch. 
81 ; for  section  198  requires  certain  formalities  to  be  observed, 
such  as  sealing  and  signing — 10  U.  C.  It.  Q.  B.  411.  It  is 
said  the  municipal  council  are  neither  the  corporation  nor  a 
corporation — Reg.  v.  Mayor  of  Bridgewater  (10  A.  & E.286), 
Regina  v.  York  (2  Q.  B.  850),  Regina  v.  The  Inhabitants  of 
St.  Edmunds  (2  Q.  B.  73),  Regina  v.  Dunn  (5  Q.  B.  963), 
But  it  is  the  governing  body  of  the  corporation — Regina  v 
Ledgard  (1  Q.  B.  619).  And  all  the  powers  of  the  corpora- 
tion (that  is,  the  inhabitants  of  the  city,  &c.)  shall  be  exer- 
cised through  and  in  the  name  of  the  municipality  of  such 
city,  &c. — 12  Vic.  ch.  81.  It  is  therefore  the  legislative  and 
governing  body:  As  to  a quorum,  see  12  Vic.  ch.  81,  sec.  168 
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16  Vic.  ch.  181,  sec.  30.  If  the  order  or  resolution  under  which 
the  work  in  question  was  contracted  for  and  executed  was 
not  a valid  by-law  within  the  12  Vic.  ch.  81,  sec.  60,  No.  1, 
it  would  not  be  in  itself  a sufficient  authority  if  a by-law 
was  necessary.  And  if  there  was  no  sufficient  authority 
conferred  independently  by  any  by-law,  I entertain  the 
opinion  that  although  the  acts  complained  of  were  confined 
to  lines  of  road  or  streets  that  were  public  highways  and 
were  for  the  improvement  of  the  public  easement,  still  for  a 
consequential  injury  so  directly  affecting  the  plaintiff’s  pro- 
perty and  himself  as  the  occupant  thereof,  that  an  action  on 
the  case  would  lie  at  his  suit  against  mere  wrongdoers  for 
like  acts,  and  against  defendants,  if  to  be  regarded  as  wrong- 
doers under  the  circumstances  in  evidence.  I find  the  ques- 
tion whether  work  of  the  kind  in  question  can  be  justified 
without  a by-law  when  it  infringed  upon  private  rights  to 
a degree  that  would  entitle  the  parties  injured  to  actions  at 
common  law  against  wrongdoers,  very  difficult  to  decide 
satisfactorily ; so  much  may  be  said  in  favor  of  a conclusion 
either  way  when  the  party  would  not  be  entitled  to  com- 
pensation under  the  statutes — that  is,  if  a by-law  had  been 
passed.  I am,  however,  disposed  to  think  that  in  such  cir- 
cumstances a by-law  is  essential.  The  corporation  (that  is, 
the  inhabitantants  at  large  as  a corporation)  possess  no  direct 
powers  of  the  kind,  nor  did  they  pretend  to  exercise  them 
except  through  the  municipal  council;  and  in  conferring 
powers  upon  the  council,  the  legislature  has  not  said  that 
they  may  raise  or  lower  public  streets,  &c.;  but  that  they 
may  make  by-laws  for  that  purpose,  whence  it  is  argued 
that,  being  empowered  to  pass  by-laws  for  such  purposes, 
they  can  justify  the  act  without  a by-law,  when  prosecuted 
civilly  as  wrongdoers,  and  the  act  complained  of  does  not 
constitute  an  indictable  nuisance  to  the  public  easement  or 
highway,  but  was  a benefit  thereto. 

The  defendants,  however,  rely  upon  the  13  & 14  Vic.  ch. 
15,  and  their  right  to  give  the  special  matters  in  evidence 
under  the  general  issue  under  the  14  & 15  Vic.  ch.  54.  If  the 
evidence  warranted  the  inference  that  the  work  done  under 
the  contract  with  the  defendants  was  a duty  incumbent  upon 
them  as  being  bound  to  maintain  and  keep  the  road  in 
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proper  repair  at  the  peril  perhaps  of  an  indictment  or  an 
action  if  they  did  not  do  so,  I think  they  may  well  justify 
such  repairs  without  a by-law,  having  in  fact  done  it  not 
under  a by-law,  but  in  obedience  to  a statute  of  the  Provin- 
cial Legislature.  The  jury  seem  to  have  taken  this  view  of 
it ; and  the  verdict  being  consistent  with  the  merits,  inasmuch 
as  the  defendants  acted  bona  fide , and  what  they  did  was  a 
decided  improvement  of  the  street,  and  for  which  the  plain- 
tiff could  have  maintained  no  action  had  a formal  by-law 
preceded  the  execution  of  the  work,  and  as  he  would  not  be 
entitled  to  compensation  had  a by-law  been  passed,  it  per- 
haps becomes  a matter  of  discretion  with  the  court  whether 
the  verdict  ought  to  have  been  disturbed,  unless  there  was 
misdirection  upon  a point  so  material  as  to  require  it  on  that 
ground ; the  defendants  ought  only  to  be  liable  for  what 
their  contract  required  to  be  done — Peachy  v.  Rowland 
(13  C.  B.  182) ; and  for  any  excess  in  the  performance  of  the 
work  by  the  contractors,  injurious  to  the  plaintiff,  and  not 
required  or  directed  to  be  done  by  the  defendants,  the  plain- 
tiffs remedy  would  be  against  the  person  who  did  or  caused 
the  injury.  That  an  action  like  the  present  may  be  maintained 
against  a municipal  corporation — that  is,  an  action  on  the 
case  for  a tort,  whether  for  non-feasance  or  misfeasance — I 
expressed  my  opinion,  in  the  case  of  Croft  v.  Town  of  Peter - 
boro’,  upon  what  I considered  sufficient  authority,  and  need  not 
therefore  do  more  at  present  than  refer  to  that  case  upon  the 
general  question,  and  also  upon  the  point  above  mentioned ; 
also  referring  to  my  observations  in  that  case  in  reference  to 
the  cases,  The  King  v.  The  Commissioners  of  Sewers  for 
Pagham,  (supra,  8 J3.  & C.  355),  Glover  v.  The  N.  Stafford- 
shire R.  W.  Co.  (16  Q.  B.  923.) 

The  evidence  would  show  a wrong  and  a damage  committed 

o o 

to  the  plaintiffs,  though  not  a criminal  wrong  to  the  public, 
and  such  a wrong  as  would  entitle  him  to  an  action  at  com- 
mon law  had  no  statute  been  passed  on  the  subject. 

If  no  private  right  of  the  plaintiff  had  been  infringed,  he 
has  nothing  to  complain  of  if  it  has  the  importance  of  a 
by-law  (if  not  otherwise  justifiable  becomes  material).  The 
statute  does  not  say  the  municipalites  may  raise,  lower  or 
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alter  roads,  &c.,  leaving  it  to  themselves  to  execute  such 
authority  their  own  way,  but  merely  enacts  that  they  may  pass 
by-laws  for  such  purposes.  It  is  a legislative  power  that  is 
conferred  not  an  executive  one.  They  may  by  law  require 
the  work  to  be  done  ; they  are  not  empowered  bo  execute  such 
work  themselves  ad  libitum,  without  any  previous  by-law  on  the 
subject.  The  protection  of  the  corporation,  as  well  as  of 
private  rights,  seems  to  require  a strict  adherence  to  the 
requirements  of  the  law.  If  by-laws  are  passed,  they  protect 
the  corporation  until  quashed,  and  exonerate  those  who  exe- 
cute them  from  responsibilty  ; they  protect  individuals  when 
they  are  entitled  to  claim  compensation  under  them,  or  if  not. 
Chey  enable  them  to  apply  to  be  heard  against  them,  if. 
apprised  of  their  being  proposed,  or  at  all  events  move  to 
quash  them  if  they  authorise  an  injurious  violation  of  their 
rights  to  a degree  rendering  them  illegal.  But  if  the  muni- 
cipal  council  can  execute  public  works  of  the  kind  without 
by-laws,  they  may  involve  the  corporation  in  responsibility, 
civil  or  criminal,  for  debts  or  for  tortious  acts  incurred  or 
committed  through  the  members  of  the  council,  their  officers 
or  servants.,  or  they  may  inflict  private  injuries  with  impunity. 
Suppose  in  this  case  what  was  done  amounted  to  a public 
nuisance,  instead  of  a public  benefit,  could  the  defendants  be 
indicted?  I suppose  they  could  under  the  13  &14  Vic.  ch.  15, 
if  not  otherwise.  It  is  contended  that  corporations  are  nob 
liable  on  contracts  entered  into  by  their  officers  on  their 
behalf,  even  though  executed  by  the  contractor,  because  not 
made  under  the  seal  of  the  corporation,  if  so,  upon  what 
principle  can  they  justify  such  acts  when  injurious  to  indi- 
vidual corporations  except  on  the  same  ground,  that  of  non- 
liability, because  not  authorised  under  seal,  but  they  may  be 
liable  for  torts  not  so  authorised.  If  one  street  may  be 
raised  or  lowered  to  the  positive  damage  of  one  or  more 
householders  inhabiting  the  line  of  such  street,  so  may  all, 
and  if  by  one  municipality  so  by  all ; and  it  would  follow  that 
the  county  council,  as  well  those  of  cities,  towns  and  villages, 
might  change  the  condition  of  the  roads  under  their  jurisdic- 
tion, &c.,  without  by-laws.  I cannot  think  this  was  intended. 
If  by-laws  may  be  dispensed  witli  so  may  penal  contracts,  and 
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in  the  Absence  of  an  explicit  by-law,  followed  by  a sufficient 
contract  and  specification,  what  is  to  be  the  test  of  what 
the  municipality  directed  to  be  done  as  compared  with  what 
their  contractors,  officers  or  servants  may  have  done  ? And  a 
dispute  on  the  point  arises  in  this  very  case,  although  there 
was  a specific  contract.  The  plaintiff  complains  of  two  prin- 
cipal descriptions  of  injury  : 1st,  the  removal  of  the  natural 
support  to  the  soil  of  his  close,  whereby  much  of  it  has  slid 
or  fallen  away  ; 2nd,  the  rendering  of  access  to  his  premises 
much  more  inconvenient,  and  rendering  it  necessary  for  him 
to  incur  expense  to  make  them  accessible  at  all  on  those 
portions  which  butt  upon  King  street  and  the  other  streets 
that  have  been  lowered  injuriously  to  him,  and  the  evidence 
went  to  show  damages  in  both  respects. — 14  & 15  Vic.  ch. 
109,  sec.  35,  and  Sch.  A.  No.  21;  The  Queen  v.  The  Eastern 
Counties  Railway  Co.  (2  Q.  B.  347),  Reg.  v.  The  Manchester 
& Leeds  R.  W.  Co.  (3  Q.  B.  528). 

My  present  impression  is,  that  whenever  the  acts  to  be 
done  by  the  municipality  will  invade  private  rights,  which 
may  be  so  invaded  legally  through  the  medium  of  by-laws, 
and  for  which,  if  not  legalized  by  the  statutes  creating,  or  the 
powers  conferred  upon,  the  corporation,  the  party  injured 
may  maintain  an  action  against  the  wrong-doer,  a by-law  is 
essential  to  enable  the  municipality  to  justify  the  act,  unless 
it  can  be  shewn  to  be  a repair  of  the  highway,  Ac.,  under  the 
13  & 14  Vic.  ch.  15. — Gozter  v.  The  corporation  of  George- 
town (6  Wheaton,  S.  C.  U.  S.,  Marshall,  J.,  1821.) 

Whether  the  work  done  constituted  a repair  or  not,  does 
not  appear  to  have  been  distinctly  raised  at  the  trial.  It 
formed  a mixed  question,  and  the  jury  seemingly  considered 
it  fairly  within  the  statute  as  a repair  of  the  road.  I have 
not  been  able  to  satisfy  myself  that  it  can  be  in  strictness 
regarded  as  such  a repair,  but  that  it  was  rather  an  alteration 
or  improvement  in  the  condition  of  the  road  within  the  dis- 
cretion of  the  defendants  to  make  through  a by-law,  but  not 
incumbent  upon  them  at  the  peril  of  prosecution  under  the 
13  A 14  Vic.  ch.  15.  When  I had  got  this  far  it  occurred  to 
me,  whether  the  defendants  could  give  the  special  matter  in 
evidence  under  the  statute  14  A 15  Vic.  ch.  54,  and  if  so, 
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whether  they  were  not  entitled  to  notice  of  action,  in*which 
event  a new  trial,  if  granted,  could  he  of  no  ultimate  avail  to 
the  plaintiff ; and  at  the  request  of  the  court  the  case  was 
spoken  to  again  on  this  point,  and  the  course  taken  at  Nisi 
Prius  to  he  further  considered.  If  not  within  the  protection 
of  this  statute,  I do  not  see  under  what  authority  the  defen- 
dants could  he  permitted  to  give  the  special  matter  of  de- 
fence or  justification  relied  upon  in  this  case  in  evidence 
without  pleading  it  specially,  and  they  refer  to  no  other 
statute  hut  the  one  last  above  mentioned.  If,  on  the  other 
hand,  they  could  give  the  special  matter  in  evidence  under 
the  plea  of  not  guilty  per  statute,  referring  to  that  act,  they 
would  be  entitled  to  notice  of  action.  It  is  said  such  an  ob- 
jection was  not  taken  at  the  trial,  but  the  learned  judge  who 
tried  the  cause  ruled  that  they  were  not  within  the  statute 
at  all.  They  did  however  rely  upon  it  in  their  plea,  and 
whether  entitled  to  do  so  was  raised  as  a question  in  rela- 
tion to  the  special  matter  of  defence  : and  if  a new  trial  was 
had,  the  other  objection  of  want  of  notice  would  of  course  be 
made.  It  is  material  therefore  to  decide  the  point. 

The  12  Yic.  ch.  10,  sec.  5,  No.  8,  enacts  that  the  word 
“ person  ” shall  include  any  body,  corporate,  or  politic,  or 
party,  &c.,  to  whom  the  context  can  apply,  according  to  the 
law  of  that  part  of  the  province  to  which  such  context  shall 
extend. 

The  P.  S.  7 W.  IV.  ch.  14,  secs.  2,  14,  and  19,  contain  a 
similar  provision. — See  12  Yic.  ch.  84,  sec.  32. 

The  14  & 15  Yic.  ch.  54,  sec.  2,  enacts  that  no  writ  shall 
be  sued  out  against  any  justice  of  the  peace,  or  other  officer 
or  person  fulfilling  any  public  duty,  for  anything  by  him 
done  in  the  performance  of  such  public  duty,  whether  it 
arises  out  of  the  common  law,  or  is  imposed  by  act  of  parlia- 
ment, &c.,  unless  notice  in  writing  be  given  at  least  one 
calendar  month,  &c. 

Sec.  3 provides  for  tendering  and  pleading  tender  of 
amends. 

Sec.  5,  For  pleading  the  general  issue,  &c. 

Sec.  6,  For  payment  of  money  into  court  without  leave  of 
a judge. 


REID  V.  THE  CORPORATION  OF  HAMILTON. 


289* 


Sec.  8,  For  limitations  of  action#  to  six  calender  months 
after  the  act  committed , &c, ; also  16  Vic.  ch.  180,  sec.  16. 

The  Court  of  Queen’s  Bench  in  the  case  of  Brown  v.  The 
Municipal  Council  of  Sarnia  (11  U.  C.  Q.  B.  R.  215),. 
held  that  the  word  “person”  did  not  extend  to  municipal 
corporations,  &c. 

The  7 W.  IV.  ch.  14,  secs  14  and  19,  is  material  to  be 
remembered,  as  also  3 W.  IV.,  ch.  7,  sec.  12,  and  ch.  63,  sec. 
28,  as  to  service  of  process,  &c.;  and  12  Vic.  ch.  56,  sec.  34 
12  Vic.  ch.  84,  sec.  32;  13  & 14  Vic.  ch.  14 ; 12  Vic.  ch  81, 
sec.  155 ; 14  & 15  Vic.  ch.  109,  sec.  35,  and  sch.  A.,  No. 
21,  ib.  ch.  51,  sec.  20  ; I.  S.  8 & 9 Vic.  ch.  87,  sec.  117. 

Reference  may  be  made  to  Fisher  v.  Thames  Tunnel  R. 
W.  Co.  (5  Dowl.  773),  Boyd  v.  Croyden  R.  W.  Co.  (4  Bing. 
N.  S.  669,  S.  C.  6 Scott,  46),  The  Kennet  & Avon  Canal 
Co.  v.  The  Great  Western  R.  W.  Co.  (7  Q.  B.  825),  I.  S.  11 
& 12  Vic.  ch.  63,  sec.  139),  Davis  v.  The  Mayor  of  Swansea 
(8  Ex.  R.  808),  I.  S.  5 & 6 Vic.,  ch.  89,  sec.  52,  9 Vic.,  ch.  48, 
sec.  18),  Kent  v.  The  Great  Western  Railway  Co.(3  C.  B.  714), 
Parker  v.  The  Great  Western  Railway  Co.  (7  M.  & G.  253),. 
Palmer  v.  The  Grand  Junction  Railway  Co.  (4  M.  &.  W.  749), 
Carpue  v.  The  London  and  Brighton  Railway  Co.  (5  Q.  B. 
747),  Eastham  v.  Blackburn  Railway  Co.  (9Ex.  758),  Jeffries 
v.  Williams  (5  Ex.  792). 

As  to  the  time  of  the  act  or  fact  committed,  see  Lord  Oakley 
v.  The  Kensington  Canal  Co.  (5  B.  & Ad.  138),  Cane  v.  Chap- 
man (5  A.  & E.  647),  Roberts  v.  Reid  (16  East.  216),  Gillon 
v.  Boddington  (1  C.  & P.  541),  Marsh  v.  Boulton  (4  U.  C.  Q. 
B.  R.  354),  White  v.  Clark  (10  U.  C.  Q.  B.  R.  490) ; and 
cases  referred  to  in  Croft  v.  Town  Council  of  Peterboro’, 
ante  p.  141. 

I cannot  but  think  the  defendants  entitled  to  the  protec- 
tion of  the  statute  14  & 15  Vic.  ch.  54,  if  liable  to  be  treated 
as  wrong-doers  in  a civil  action  like  the  present  and  under  the 
present  circumstances.  The  reasons  and  views  stated  by  Mr. . 
Justice  Burns  in  delivering  the  judgment  of  the  court  of  Queen’s 
Bench  are  of  great  force,  and  it  is  with  much  hesitation  that  I 
adopt  an  opposite  conclusion.  My  impression  is,  that  the  de- 
fendants were  entitled  to  notice  of  action  notwithstanding  the 
2 o v.,  u.  c.  c.  p. 
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argument,  that  if  so,  they  would  have  been  equally  entitled  to 
it  whether  a by-law  had  been  passed  and  afterwards 
quashed,  in  which  event  the  action  might  be  outlawed  before 
steps  could  have  been  taken  to  quash  the  same.  By-laws,  as 
affording  protection  to  those  enforcing  or  acting  under  them, 
bear  analogy  to  convictions  which  afford  a like  protection 
until  quashed  ; and  yet  justices  and  others  having  acted  un- 
der them  are  entitled  to  notice  of  action,  and  such  action  is 
limited  in  point  of  time. — 16  Vic.  ch.  178,  sec.  26  ; 16  Vic. 
ch.  180,  secs.  2,  7,  8,  9,  10. 

If  a by-law  had  been  passed,  no  action  could  have  been 
brought  without  its  being  quashed  a full  month  before  such 
action.  In  such  an  event  the  municipality  would  of  course 
know,  and  have  notice  by  the  statute  already  mentioned,  that 
no  action  could  be  brought  within  a month,  and  that  they 
might  tender  amends  in  the  meantime.  But  where  there  is 
no  by-law,  and  where  the  act  is  done  under  the  13  & 14  Yic. 
ch.  15,  I do  not  see  why  the  municipal  corporation  (if  liable 
at  all)  should  not  be  entitled  to  notice  of  action,  coming,  as 
they  would  fully,  within  the  spirit  of  the  protecting  statute. 

The  individual  members  of  the  municipal  council,  when 
acting  bona  fide  in  the  execution  of  by-laws  or  other  public 
duties,  would  be  entitled  to  notice  ; and  if  the  members  acting 
severally  would  be  so  entitled,  on  the  same  principle  the 
corporation  would  be  entitled  when  the  members  of  the 
council  acted  collectively  in  relation  to  the  subject  matter, 
if  (as  already  observed)  the  corporation  be  liable  at  all  for 
the  tortious  act  complained  of.  I also  consider  the  defen- 
ants  entitled  to  give  the  special  matter  in  evidence  under  the 
general  issue ; and  although  the  learned  judge  at  Nisi  Prius 
held  a contrary  doctrine,  the  special  matter  seems  to  have 
been  admitted,  and  the  whole  merits  of  the  defence  gone 
into,  and  the  learned  judge  held,  that  the  defendants  had 
power  under  the  12  Yic.  ch.  81  to  make  and  improve 
roads  and  streets,  and  if  the  jury  found  their  acts  limited, 
as  they  contended  and  endeavoured  to  prove,  though  it 
rendered  access  from  plaintiffs  close  to  the  highway  difficult 
or  more  limited  than  before,  &c.,  so  as  to  cause  damage  in 
law  and  in  fact,  yet  such  damage  was  not  recoverable; 
wherefore,  if  the  defence  was  established  on  such  principles, 
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the  jury  were  told  to  find  for  defendants,  but  to  find  for 
plaintiff’s  if  the  work  was  done  as  he  contended,  &c. ; the 
distinction  being  between  the  work  expressly  contracted  to 
be  done  on  the  defendant’s  part  and  what  was  actually  done 
in  excess  thereof  by  their  contractors.  I am  not  able  to 
subscribe  to  this  doctrine  to  the  full  extent.  If  what  was 
contracted  for  came  within  the  13  & 14  Vic.  ch.  15,  as  a 
necessary  or  incumbent  repair  of  the  roads  only ; or,  if  a 
by-law,  based  upon  previous  survey  or  professional  report  of 
their  surveyor,  had  authorized  and  governed  the  contract  for 
altering  the  level  of  the  road  beyond  mere  repairs,  I agree 
that  the  defendants  would  not  be  liable  for  deficiencies  or 
excess  in  the  execution  of  the  work  not  authorised  or  directed 
by  them,  but  those  only  who  transgressed  and  inflicted  the 
damage  upon  the  part  of  plaintiff  extra  the  contract. 

But,  when  the  defendants,  without  being  required  by  the 
statute  or  authorized  by  a by-law,  direct  the  performance  of 
works,  in  the  bona  fide  execntion  of  which  their  officers, 
servants,  or  contractors,  commit  actionable  injuries  to  the 
property  of  others,  I apprehend  they  would  be  liable.  If  the 
agents  or  contractors,  wilfully  and  of  their  own  wrong,  exe- 
cuted what  the  defendants  directed  or  required,  it  would  be 
otherwise.  As  applied  to  this  case,  I am  disposed  to  think 
the  defendants  liable  for  the  consequences  of  the  work  done 
on  King  street,  but  I do  not  think  them  liable  for  indepen- 
dent acts  in  other  places  or  upon  other  roads,  if  not  embraced 
in  those  contracts,  even  though  verbally  sanctioned  irregu- 
larly by  one  or  other  of  the  aldermen  in  casual  conversation, 
and  not  sitting  or  acting  in  council  or  under  the  orders 
thereof.  I am  of  opinion,  therefore,  that  in  my  view  of  the 
legal  rights  and  liabilities  of  the  parties,  there  was,  strictly 
speaking,  misdirection  in  reference  to  the  work  done  upon 
King  street  and  its  injurious  consequences  to  plaintiff’s 
premises,  both  as  to  withdrawing  support  from  the  soil  and 
destroying  access  to  and  from  his  lands  and  house,  &c.,  by 
such  road  or  highway.  At  the  same  time,  however,  since 
there  was  a special  contract  on  the  occasion  shewing  all  that 
the  defendants  desired  to  have  done ; and  as  what  they  so 
required  might  have  been  legally  authorised  by  the  formal 
passing  of  the  by-law,  in  which  event  the  plaintiff  would  be 
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^clearly  without  redress  in  this  form  of  action  ; and  as  the 
omission  of  a by-law  was  probably  a mere  inadvertance  ; and 
as  the  jury  seem  to  have  been  of  opinion  that  the  defendants 
did  not,  in  what  their  contract  required,  cause  anything  to  be 
done  otherwise  injurious  to  the  plaintiff  than  as  the  lowering 
of  the  road  rendered  access  to  his  house  and  grounds  more 
difficult  and  entailed  expense  upon  him  in  rendering  it  ac- 
cessible, and  as  to  such  lowering  that  it  was  not  only  neces- 
sary to  admit  the  grading  and  macadamising  the  road  to  the 
great  improvement  of  the  public  way,  but  fairly  within  the 
statute  13  & 14  Yic.  ch.  16,  as  a repair  of  the  road;  I amnot  pre- 
pared to  hold  that  after  the  whole  merits  were  gone  into  and 
fully  discussed  and  submitted  to  the  jury,  we  are  bound  to 
set  aside  the  verdict  for  misdirection  under  the  circumstances 
in  evidence,  and  in  the  way  it  was  left  to  the  jury,  merely 
because  a formal  by-law  was  not  passed,  upon  the  absence  of 
which  alone  the  plaintiff  is  at  last  obliged  to  rely  in  support 
of  the  action.  If  there  had  been  a by-law,  I do  not  think  the 
defendants  could  be  held  liable  for  excess,  if  any,  beyond 
what  the  by-law  and  contract  presented;  and  the  defendants 
having  acted  in  good  faith  for  the  improvement  of  the  public 
highway,  and  in  the  discharge  of  a public  duty,  though,  as  it 
seems  to  me,  informally  and  injuriously  to  the  plaintiff ; and 
as  the  jury,  upon  evidence  more  or  less  conflicting,  found 
for  them  ; there  is  much  to  be  said  in  favor  of  letting  the 
verdict  rest  now,  even  if  I did  not  think  the  defendants  en- 
titled to  the  protection  of  the  14  & 15  Yic.  ch.  4 ; upon  which, 
however,  my  opinion  is  to  be  understood  as  more  especially 
founded.  I mention  this,  because  of  the  propriety  felt  of  not 
expressing  myself  conclusively  upon  the  other  important 
and  difficult  question  which  the  case  has  presented. 

If  the  plaintiff  had  shewn  that  what  the  defendants  did 
was  a public  as  well  as  a private  nuisance,  the  complexion  of 
the  law  would  have  been  materially  altered — for  then,  instead 
of  being  a repair  or  improvement  of  the  road,  it  would  have 
been  the  reverse,  and  they  would  have  exceeded  the  just 
exercise  of  their  powers,  even  though  a by-law  had  been 
passed,  and  could  have  claimed  no  protection  under  the  15&16 
Yic.  ch.  15  ; and  instead  of  an  informal  exercise  of  their  legal 
power,  it  would  have  been  a positive  violation  of  their  duty. 
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As  to  the  last  count,  the  verdict  was  certainly  against  the 
direction  of  the  court  at  Nisi  Prius  ; but  the  merits  of  this 
action  did  not  turn  upon  that  count — all  the  evidence  related 
to  the  prior  counts  ; and  if  the  defendants  cold  justify  them- 
selves under  those  counts,  the  plaintiff  would  not  be  entitled 
to  apply  the  facts  or  causes  of  action  to  this  count.  I look 
upon  it  therefore  as  not  involving  the  merits  of  the  case, 
and  not  a case  sufficient  to  require  us  to  set  aside  the  verdict, 
for  under  it,  had  the  jury  found  for  the  plaintiff,  the  damages 
could  not  have  been  expected  to  be  more  than  nominal. 

McLean,  J. — The  passing  of  a by-law,  without  anything 
more,  can  never  raise,  or  lower,  or  improve  a street ; the 
corporation,  after  all,  must  act  ministerially  in  carrying  out 
by-laws ; their  powers  are  ministerial  as  well  as  legislative, 
and  when  the  law  imposes  upon  them  the  duty  of  making, 
improving,  and  keeping  in  repair  the  public  highways,  they 
require  no  by-law,  as  it  appears  to  me,  to  enable  them  to  do 
what  is  enjoined  upon  them  as  a duty,  and  for  not  doing 
which  an  action  could  be  maintained  against  them : I have 
already  expressed  this  opinion  in  the  suit  of  Croft  v.  The 
Town  Council  of  Peterboro’,  when  that  suit  was  before  us 
on  a motion  to  set  aside  a non-suit.  The  proceedings  of  the 
defendants,  of  which  the  plaintiff  complains,  have  been  in 
strict  accordance  with  the  views  expressed  at  that  time,  and 
I have  therefore  no  difficulty  in  joining  in  a judgment  that 
this  action  cannot  be  maintained,  without  reference  to  the 
other  grounds  which  the  learned  Chief  Justice  has  so 
fully  and  ably  stated  in  his  judgment.  I must  however* 
state,  that  with  respect  to  these  also,  I concur  in  the  view 
which  he  has  taken.  In  the  case  of  Brown  v.  The  Munici- 
pality of  Sarnia,  I ruled  at  Nisi  Prius  that  the  defendants 
were  entitled  to  a notice  of  action ; and  though  that  ruling 
was  held  to  have  been  erroneous,  I have  not  been  able  to 
satisfy  myself  that  it  was  so. 

I think  the  plaintiff  cannot  succeed  in  this  action,  and  that 
the  rule  must  be  discharged. 

Richards,  J.,  concurred. 


Per  Car. — Rule  discharged. 
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Moore  v.  Logan. 

Damages — Measure  of. 

Declaration  states  that  plaintiff  agreed  with  defendant  to  deliver  to  him  on 
or  before  1st  of  August,  at  &c.,  500  cords  of  wood,  at  14s.  per  cord,  to  be 
paid  for  by  defendant  monthly,  according  to  the  quantity  from  month 
to  month  delivered  : then  avers  delivery  of  125  cords  before  the  1st  of 
August,  and  although  more  than  one  month  had  elapsed  before  the  mak- 
ing  of  said  agreement,  and  although  plaintiff  was  ready  and  willing  to 
deliver  the  residue  of  the  said  500  cords,  yet  defendant  would  not  pay 
the  price  for  the  quantity  that  had  been  delivered,  nor  accept  the  remain- 
der, nor  allow  plaintiff  to  deliver  the  same. 

Held,  that  the  measure  of  damages  was  the  value  of  the  quantity  of  wood 
delivered  at  the  contract  price,  and  also  the  difference  of  profit  on  th* 
residue  of  the  wood  between  the  current  selling  price  and  contract  price. 

Writ,  27th  April,  1855.  Declaration,  5th  May,  1855. 

First  count  states — That  on  27th  January,  1856,  defendant 
agreed  with  the  Grand  Trunk  Railway  Co.  to  furnish  to  them 
one  thousand  cords  of  hard -wood,  &c.,  to  he  delivered  at  the 
village  of  Rockwood  on  or  before  the  first  of  August,  1855, 
subject  to  inspection  of  an  officer  of  the  company;  and 
plaintiff  afterwards  agreed  with  defendant  to  deliver  to  said 
defendant  at  said  village,  to  wit,  five  hundred  cords  of  the 
said  one  thousand  cords,  of  the  quality  and  description 
aforesaid,  and  such  as  would  pass  inspection  of  the  officer 
aforesaid,  on  or  before  the  first  of  August,  1855,  at  fourteen 
shillings  currency  per  cord,  to  be  paid  by  defendant  to 
plaintiff  monthly,  according  to  the  quantity  from  month  to 
month  delivered  by  plaintiff  and  approved  of  as  aforesaid ; 
in  consideration  whereof  plaintiff  promised  to  accept  the  same 
and  pay  therefor  monthly,  &c.  Then  avers  delivery  of  one 
hundred  and  twenty-five  cords  duly  approved,  &c.  before  the 
first  of  August,  and  although  more  than  a month  had  elapsed 
since  the  making  of  said  agreement,  and  although  plaintiff 
hath  at  all  times  been,  and  still  is,  ready  and  willing  to 
deliver  at  the  place  aforesaid  the  residue  of  said  five  hundred 
cords  of  wood,  &c.,  of  which  defendant  had  notice,  yet  defen- 
dant, though  often  requested,  would  not  pay  the  price  agreed 
upon  for  the  quantity  that  had  been  delivered,  but  refused 
so  to  do,  and  will  not  accept  any  more  of  the  said  wood  from 
plaintiff  nor  allow  him  to  deliver  the  same,  &c.,  in  fulfilment 
of  agreement;  but  positively  refuses,  &c.  Then  alleges 
large  expenditure  in  horses,  cattle,  waggons,  &c.,  purchasing 
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standing  trees  and  wood,  &c.,  for  the  purposes  of  fulfilling 
said  contract,  whereby  plaintiff  hath  lost  great  gains  and 
incurred  great  expenses. 

Second  count — Goods  sold  and  delivered,  money  paid, 
account  stated. 

Pleas : First — Non-assumpsit,  except  as  to  £56  105.  paid 
into  court. 

Second — Except  as  to  £56  105.,  denies  delivery  of  any 
wood  of  the  quality,  &c. 

Third — Except  as  to  £56  105.,  denies  acceptance  or  appro- 
val of  the  wood  mentioned  in  the  first  count. 

Fourth — The  £56  105.  brought  into  court. 

There  was  evidence  of  part  delivery,  and  of  defendant’s 
refusal,  on  or  about  the  15th  of  March,  1855,  to  go  on,  and 
plaintiff’s  readiness,  &c.,  is  not  denied. 

The  learned  judge  left  it  to  the  jury  to  find  the  difference 
between  £56  105.  and  one  hundred  and  thirteen  cords,  at 
fourteen  shillings  a cord,  or  £22  125.;  also  a profit  (or  loss) 
on  residue  of  five  hundred,  less  one  hundred  and  thirteen 
cords,  reckoned  upon  the  principle  of  allowing  plaintiff 
fourteen  shillings  a cord,  less  the  actual  price  of  wood  as 
per  contract,  delivered  at  the  time  and  place  that  had  been 
agreed  upon. — Philpotts  v.  Evans,  5 M.  & W.  475  ; Leigh  v. 
Paterson,  8 Taunt.  540 ; Reg.  v.  The  London  & Brighton 
Railway  Co.,  15  Ju.  377,  S.  C.  6 Eng..  R.  230;  Cross  v.  The 
Ambergate  Railway  Co.,  17  Q.  B.  127;  Elderton  v.  Emmens, 
4 C.  B.  479,  2 E.  & B.  678. 

Verdict  for  plaintiff  £100. 

Rule  Nisi  to  arrest  judgment,  or  for  a venire  de  novo , or  to 
reduce  the  verdict  to  £22  125. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

I perceive  no  sufficient  ground  for  arresting  the  judgment. 
The  action  is  not  prematurely  brought.  The  contract  being 
broken,  the  plaintiff  was  not  bound  to  delay  his  action  for 
any  definite  period  of  time,  as  a month  afterwards. 

The  action  is  brought  on  the  27th  of  April,  1855,  and  the 
averment  of  a month  having  elapsed  since  the  making  of  the 
agreement,  if  not  material,  may  be  rejected.  The  defendant 
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does  not  plead  that  the  contract  had  not  expired,  and  if  the 
words,  “ the  making  of  said  agreement ,”  after  the  word  “since” 
could  be  rejected,  all  would  be  right : though,  as  it  is,  there 
may  be  room  for  objection  unless  cured  by  verdict.  The 
agreement  in  effect  is  to  pay  at  the  end  of  each  month  for 
all  the  wood  delivered  within  that  month,  not  to  pay  a month 
after  delivery  ; and  if  in  the  course  of  the  month  the  de- 
fendant broke  the  contract  and  refused  to  go  on,  I do  not 
see  that  the  plaintiff  was  bound  to  wait  till  the  month  ex- 
pired before  instituting  the  suit.  The  agreement  was  broken 
and  put  an  end  to  by  defendant,  so  far  as  he  could.  The 
quantity  of  wood  delivered  up  to  that  time  was  evidence  of 
performance  pro  tanto.  The  action  is  not  for  the  price  of  the 
wood  as  goods  sold  and  delivered  under  the  contract,  but  for 
damages  for  breach  of  contract;  in  which  the  plaintiffs 
damages,  retrospective,  as  well  as  prospective,  are  recoverable. 
If  at  the  trial  the  plaintiff  proved  any  wood  duly  delivered 
and  approved,  &c„  he  became  entitled  to  include  the  amount 
in  this  action,  and  the  payment  of  money  into  court  implies 
that  some  had  been  delivered ; more  than  the  first  month, 
since  making  the  agreement,  had  elapsed.  What  the  plain- 
tiff delivered  in  point  of  actual  quantity  we  do  not  know, 
nor  whether  it  may  all  have  been  within  the  first  month  ; 
and  on  this  part  of  the  rule  the  evidence  is  not  before  us, 
and  it  may  be  presumed  nothing  would  be  allowed  for  that 
was  not  proved.  The  plaintiff  was  not  bound  to  delay  his 
suit  till  August,  nor  do  I see  any  sufficient  ground  for  a venire 
de  novo. 

The  way  in  which  the  learned  judge  left  the  question  of 
damage  to  the  jury  seems  quite  consistent  with  the  authorities 
— namely,  the  value  of  the  wood  delivered  at  the  contract 
price,  and  the  rate  at  which  such  wood  could  have  been  sold 
according  to  the  contract  rate  at  the  time  the  contract  was 
broken  or  to  be  performed  ; in  short,  the  difference  of  profit 
between  the  current  selling  price  and  the  contract  price. 
See  cases  ante,  and  Phillips  v.  Huth  (6  M.  & W.  589),  Valpy 
v.  Oakley  (16  Q.  B.  941),  Owen  v.  Rentle  (14  C.  B.  333), 
Peterson  v.  Ayre  (13  C.  B.  353),  Barrow  v.  Arnaud  (8  Q.  B. 
609),  Paul  v.  Dodd  (10  Ju.  335,  2 C.  & K.  158). 
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I do  not  think  we  can  reduce  the  verdict  to  the  difference 
between  the  sum  paid  into  court  and  the  wood  delivered, 
reckoned  at  fourteen  shillings  a cord,  and  being  about  £22  ; 
because,  if  the  plaintiff  is  entitled  to  recover  at  all,  he  is  enti- 
tled to  prospective  damages — a loss  of  profit  as  well  as  the 
price  of  the  wood  delivered  ; and  on  the  other  branch  of  the 
rule,  his  right  to  recover  for  the  wood  delivered  is  disputed 
on  the  ground  that  his  claim  thereto  is  defectively  stated  in 
the  declaration. 

On  the  whole,  I think  the  rule  ought  to  be  discharged. 
The  damages  may  be  high — they  are  not  moved  against  as 
excessive,  nor  can  we  say  they  are  so  ; a*nd  my  only  doubt  is 
whether  there  may  not  be  more  ground  in  the  objection  taken 
iu  arrest  of  judgment,  than  I have  attached  to  it.  It  is  beside 
the  merits,  and  may,  I think,  for  the  reasons  chiefly  men- 
tioned, be  over-ruled.  As  to  the  averment  that  the  plaintiff 
still  is  ready  &c.,  it  cannot  hurt  his  case ; it  shows  his  willing- 
ness to  go  on  until  the  action  was  brought,  to  which  period 
of  time  the  averment  relates,  and  may  be  rejected  as  sur- 
plusage, if  it  is  to  be  understood  as  alleging  a readiness  from 
the  time  of  suing  out  the  writ,  which  was  the  commencement 
ofthe  action,  to  the  time  of  the  declaring,  which  used  to  be  1 ook- 
ed  upon  as  the  commencement,  and  may  account  for  the  use  of 
the  words  “ still  is,”  as  in  the  present  declaration. 

McLecan,  J.,  and  Richards,  J.,  concurred. 

Per  Cur.— Rule  discharged. 


O’Don ahoe  v.  The  School  Trustees  of  Section  No.  4, 

Thorah. 

School  Trustees . 

Upon  ail  application  for  a rule  Nisi  for  a mandamus  by  the  teacher  of  a 
school  section  against  the  trustees  of  such  section,  requiring  them  to  levy 
a rate  sufficient  to  pay  the  applicant  the  balance  of  his  salary  as  such 
teacher,  recovered  in  the  Division  Court  against  former  trustees  ; the  court 
refused  to  grant  such  rule,  it  not  appearing  on  the  application  when, 
for  how  long,  and  by  whom  the  said  teacher  was  employed. 

Application  by  M.  C.  Cameron  on  the  4th  Sept.,  1855,  for 
a rule  Am  on  the  said  trustees,  to  show  cause  why  a manda- 
mus should  notissue  to  them,  requiring  them  to  levy  a rate, 
2 p v.,  u.  c.  c.  p. 
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or  cause  to  be  assessed  and  collected  a rate,  sufficient  to  pay 
the  said  O’Donahoe  £26  8s.  6d.,  being  the  balance  due  him 
as  teacher  of  the  said  section,  and  the  balance  of  costs  due 
on  the  jugment  recovered  by  him  for  said  salary,  with  costs 
of  this  application.  It  is  stated  in  the  affidavit  of  D’ A rcy 
Boulton,  Esq.,  attorney  for  O’Donahoe,  that  about  the  2lst 
August,  1851,  said  O’Doualioe  obtained  a judgment  in  the 
Eighth  Division  Court  of  York  and  Peel  against  William 
McCarkill,  George  Proctor,  and  Duncan  Calder,  trustees  of 
School  Section  Ho.  4,  township  of  Thorah,  in  an  action  on 
contract  for  £24  10s.  6d.,  debt,  and  £1  17s.  2d.  costs — <£26 
7s.  8d. — against  the  .corporate  property  of  said  trustees, 
ordered  to  be  paid  in  one  month;  such  judgment  being 
recovered  within  the  jurisdiction,  &c.  That  executicfh  issued 
thereon  against  the  goods  of  such  trustees  as  a corporation, 
returned  by  the  bailiff  made  £1  4s.  6d.  and  no  more  goods. 
That  on  29th  April,  1852,  the  said  judgment  was  duly  certified 
into  the  county  court,  and  Fi.  Fa.  issued  thereupon  against  the 
corporate  lands  of  said  trustees  for  £25  7s.  2d.,  returnable 
1st  day  of  June  term,' 1853,  returned,  made  £5  5s.  0d.,  and 
no  more  lands.  That  a summons  was  issued  by  the  County 
Court  judge  under  section  91  of  Division  Court  Act  of  1850, 
afterwards  discharged  on  the  ground  of  want  of  authority  in 
thecourt,  (date  not  stated.)  That  thereis  still  due  O’Donahoe 
£26  8s.  8d.  That  the  school  trustees  of  said  school  section 
have  been  frequently  requested  to  pay  said  balance  and  have 
refused  in  do  so,  and  still  refused,  and  set  him  at  defiance; 
that  said  trustees  have  no  goods  or  lands  whereof,  &c.  That 
the  said  debt  was  incurred  by  the  above  named  trustees,  as 
such  trustees,  on  accouut  of  the  salary  of  said  O’Donahoe  as 
teacher  of  the  said  school  section ; and  that  he,  O’Donahoe, 
on  several  occasions  requested  the  trustees  of  the  said  school 
section  for  the  years  1853  and  1854  (not  named)  to  levy  a 
rate  as  by  law  provided,  for  the  payment  of  said  debt;  and 
that  the  said  trustees  of  the  said  years  declined  so  to  do,  and 
as  he  believed  so  declined  by  reason  of  the  ratepayers  of  the 
said  section  having  met  to  consider  the  question  whether  the 
said  bill  should  be  paid  or  not,  and  decided  at  such  meeting 
that  it  should  not. 

Affidavit  sworn  the  24th  August,  1855. 
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Macaulay,  C.  J. — Upon  reference  to  the  statute  13  & 14 
Yic  ch.  48,  sec.  12,  No.  16  ; ib.,  sec.  17,  No.  5;  sec. 
6 No.  4 ; secs.  17  and  6,  No.  4 ; 16  Vic  ch.  185,  secs.  6, 
11,  15,  17,  and  24 ; and  the  statute  13  & 14  Vic.  ch. 
48,  sec.  6,  No.  4,  and  sec.  12  Nos.  5,  7,  9 and  16, — upon 
which  this  application  depends;  and  having  carefully  ex- 
amined those  clauses,  we  cannot  find  authority  to  grant  this 
application.  Nothing  is  laid  before  us  to  show  when,  where, 
or  upon  what  terms,  or  for  what  time  the  applicant  was  em- 
ployed to  teach  the  school,  and  we  are  in  effect  called  upon 
to  enforce  a Division  Court  judgment  in  favour  of  a school 
teacher  against  the  trustees  as  a corporation  by  mandamus  to 
them  to  levy  a rate  retrospective  in  its  object. 

The  statutes  confer  certain  powers  and  impose  certain  obli- 
gations upon  the  trustees,  and  if  it  be  legally  in  their  power 
and  their  legal  duty  to  do  what  the  mandamus  is  asked  to 
compel,  the  statute  seems  to  afford  another  remedy  by  action. 
If  not  legally  so  empowered  and  in  duty  bound  to  act,  the 
court  cannot  confer  authority  by  a writ  of  mandamus,  nor 
will  it  grant  such  a writ  to  order  the  trustees  to  do  that  which 
it  is  not  a duty  incumbent  upon  them  to  perform. 

Before  we  should  be  disposed  to  grant  a rule  to  show  cause, 
we  should  desire  to  hear  it  determined  that  no  action  does  lie 
against  the  trustees  individually.  Althogh  the  court  should 
consider  it  in  their  power  to  levy  the  rate  required,  such  a 
suit  ought  to  be  instituted  in  the  County  Court;  but  if  the 
trustees  have  been  changed  since  the  Division  Court  judg- 
ment was  recovered,  I by  no  means  am  to  be  understood  as 
intimating  that  the  action  could  be  maintained  against  the 
trustees  for  the  time  being.  We  decline  granting  a rule  on 
the  facts  before  us  ; but  the  applicant  can,  if  so  advised,  take 
the  opinion  of  the  Court  of  Queen’s  Bench  on  the  subject 
next  term,  by  moving  that  court  for  a mandamus,  either 
on  the  same  or  upon  additional  facts. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Rule  refused. 
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Nash  y.  Bush. 

Notice  to  produce — Opposite  party — Examination  of. 

A notice  served  on  plaintiffs  attorney  on  the  day  of,  and  within  one  hour  of 
the  trial  is  too  late  to  entitle  defendant  to  give  secondary  evidence. 

A plaintiff  or  defendant  in  a suit  may  be  called  as  a witness  by  his  opponent 
in  the  same  manner  as  any  other  witness  ; that  a party  called  as  a witness 
under  the  stat.  16  Vic.  ch.  19  is  not  entitled  to  any  other  notice,  or  to  be 
subpoenaed  differently  .from  any  other  witness. 

Assumpsit  upon  a promissory  note  made,  by  defendant  on 
the  31st  October  1851  for  <£200,  payable’  on  or  before  the 
1st  January  1854  to  John  Ham  Perry,  or  order,  with  intererst, 
and  endorsed  by  said  Perry  to  plaintiff. 

Plea — That  after  the  note  became  due,  and  after  the  cause 
of  action  accrued,  and  before  suit,  to  wit,  on  the  first  of  Feb- 
ruary 1854,  defendant  delivered  to  plaintiff,  and  plaintiff 
accepted  and  received  a covenant  ot  defendant,  whereby 
defendant  covenanted  to  pay  to  plaintiff  the  sum  of  £226,  with 
interest  at  ten  per  cent,  yearly,  on  or  before  the  1st  January 
1855,  in  full  satisfaction  and  discharge  of  the  causes  of  action 
in  the  declaration  mentioned. 

Replication. — Thatdefendantdid  not  deliver,  nor  did  plain- 
tiff accept,  the  said  covenant  in  full  satisfaction  and  discharge 
of  the  said  causes  of  action  in  the  declaration  alleged,  modo  et 
forma  &c. : to  the  country  and  issue. 

At  the  trial  a promissory  note  was  produced,  dated  30th 
October,  but  in  other  respects  corresponding  with  the  one 
declared  on. 

Notice  to  produce  a mortgage  between  the  parties  made 
the  1st  of  February  1854  on  lot  10,  14th  concession  Orillia. 
Notice  dated  21st  May  1855,  the  day  of  the  trial,  served  one 
hour  before  onplaintifFs  attorney,  to  whom  it  was  addressed. 

Secondary  evidence  of  the  mortgage  was  admitted,  though 
objected  to  on  the  ground  of  the  notice  being  too  late. 

Copy  of  an  indenture,  1st  February  1854,  between  defend- 
ant and  plaintiff,  conveying  the  lot  above-mentioned  in  fee; 
proviso,  to  be  void  on  payment  of  £226  with  interest,  thus, — 
on  or  before  the  18th  January  1855  (interest  to  be  calculated 
from  the  1st  January  last  at  ten  per  cent,  per  annum)  accord- 
ing to  exigency  of  a certain  promissory  note  made  by 
the  said  party  of  the  first  part  (defendant)  to  one  John  Ham 
Perry,  and  by  him  endorsed  over  to  the  said  party  of  the 
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second  part  (plaintiff);  said  note  however  only  bearinglegal 
interest;  and  defendant  covenanted  with  plaintiff  well  and 
truly  to  pay  the  plaintiff  the  said  principal  sum  of  money  in 
the  proviso  hereinbefore  mentioned,  and  interest,  at  the  time 
and  manner  hereinbefore  appointed  for  payment  thereof,  with- 
out deduction,  according  to  the  true  intent  and  meaning 
thereof,  with  power  to  mortgagee  to  enter,  &c.,.  in  case  of 
default  after  three  months’  notice,  and  to  lease  or  sell  &c. 
Mortgagor  to  possess  &c.  until  default. — Verdict  for  defend- 
ant. 

Rule  Nisi  to  set  the  verdict  aside  on  the  grounds  of  being 
contrary  to  law  and  evidence  and  the  judge’s  charge,  and 
for  the  reception  of  improper  evidence. 

Macaulay,  C.  J. — If  the  plaintiff  thinks  he  can  better  his 
case  at  another  trial,  I think  he  is  strictly  entitled  to  it  on 
the  ground  thatthe  notice  to  produce  the  mortgagewas  served 
too  late  to  make  secondary  evidence  admissible,  and  because 
its  production  in  proof  was  necessary  in  support  of  the  defen- 
dant’s plea,  in  order  to  identify  the  instrument  mentioned  in 
the  plea  and  the  promissory  note  therein  referred  to  with 
the  mortgage  in  question  and  the  note  declared  upon. 

I am  also  much  disposed  to  think  that  the  plaintiff  was 
not  compellable  to  be  sworn  at  the  defendant’s  call  against 
his  will,  without  being  previously  subpoenaed,  or  his  attor- 
ney notified  according  to  the  statute  16  Vic.  ch.  19,  sec.  2. 

It  is,  however,  so  much  a matter  of  discretion  with  the 
presiding  judge,  that,  having  been  sworn  and  examined,  I 
do  not  know  that  it  would  constitute  a sufficient  ground  for 
setting  aside  the  trial,  even  if  not  strictly  bound  to  have 
given  evidence.  It  is  not  the  same  as  if  the  application  were 
to  attach  him  for  refusing  to  be  sworn,  and  give  evidence 
&c.,  when  his  right  to  decline  would  come  strictly  in  issue. 

As  to  the  substance  of  the  defence,  I am  at  present  dis- 
posed to  think  the  note  was  merged  if  the  note  sued  upon 
andtheone  mentionedin  the  proviso,  and.coveuant  contained 
in  the  mortgage  are  identical  in  point  of  fact, — which  of 
course  is  a question ; for  the  note  mentioned  in  the  proviso 
is  referred  to  as  if  to  come  due  concurrently  with  the 
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time  specified  for  its  payment  in  the  mortgage,  whereas, 
the  note  declared  upon,  though  between  the  same  parties 
and  for  similar  sums,  was  overdue  long  before  the  mort- 
gage was  given.  If  identical,  then  the  endorser  wo.uld  be 
discharged,  if  not  so  already,  as  having  endorsed  without 
recourse  ; and  as  between  the  plaintiff,  the  holder ; and  the 
defendant,themakingthecoveuant  topay  isa higher  security, 
and  such  security  is  co-extensive  with  promissory  notes,  it 
seems  to  come  within  the  rule. — Ross  et  al.  v.  Winans  (5  U. 
C.  C.  P.  R.  183),  Mathewson  v.  Brouse  (1  U.  C.  Q.  B.  R. 
272).  It  is  inconsistent  that  the  note  at  six  per  cent,  in- 
terest, and  the  mortgage  covenant  at  ten,  should  be  both 
subsisting  for  the  same  demand  at  the  same  time,  by  agree- 
ment between  the  parties. 

Richards,  J. — I have  very  little  to  add  to  what  the  learned 
Chief  Justice  has  said,  as  I concur  in  opinion  with  him  that 
there  ought  to  be  a new  trial.  I merely  wish  to  say,  I con- 
sider that  the  plaintiff  or  defendant  in  a suit  may  be  called 
as  a witness  by  his  opponent  precisely  in  the  same  manner 
as  any  other  witness  : that  a party  called  as  a witness,  under 
provincial  statute  16  Yic.  ch.  19,  is  not  entitled  to  any  other 
notice,  or  tobesubpoenaed differently  from  any  other  witness. 
I think  the  second  section  has  particular  reference  to  the 
mode  of  procuring  the  attendance  of  the  party  when  his  op- 
ponent wishes  to  call  him  as  a witness,  and  the  penalty  to 
be  imposed  on  him  for  non-attendance— viz.,  taking  the 
cause  as  pro  confesso  against  him. 

McLean.  J.,  concurred  with  Richards,  J. 
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Present — The  Hon.  J.  B.  Macaulay,  C.  J. 
“ A.  McLean,  J. 

“ W.  B.  Richards,  J. 


Coleman  et  al.  v.  McDermot  et  al. 

4 

Approbation — Delivery  and  acceptance. 

Defendants  sold  co  plaintiffs,  to  be  delivered  at  Port  Hope  on  the  first  of 
June,  two  thousand  barrels  of  Otonabee  and  Peterboro’  mills  flour,  free  on 
board  ; terms,  cash  on  delivery  or  on  warehouse  receipt.  The  flour  was 
not  delivered  on  the  first  of  June,  but  was  deposited  in  Hackett’s  ware- 
house before  and  on  the  6th  of  June,  on  which  day  a written  order  was 
given,  addressed  to  Hackett  at  Port  Hope,  requesting  him  to  deliver  to 
defendants  at  Port  Hope  one  thousand  barrels  of  flour,  Peterboro’  and 
Otanabee  mills,  free  on  board,  across  the  face  of  which  W.  C.  wrote,  “Mr. 
Hackett  will  please  deliver  the  within  flour  to  It.  A.  G-.  or  order  ” (said  R. 
A.  G.  being  the  broker  acting  in  the  transaction),  and  It.  A.  G.  endorsed 
it  in  blank.  On  the  7th  of  June  defendants  wrote  to  It.  A.  G.  inclosiilg  the 
order  for  the  flour  and  requesting  him  to  remit  the  funds  by  express  next 
day.  On  the  11th  of  June,  It.  A.  G.  telegraphed  to  defendants,  “ Money 
goes  to-morrow,  was  ready  first  of  June.”  On  the  12th  of  June  Perry, 
from  Oswego,  telegraphed  to  Hackett,  “Minerva  leaves  to  day  for  the 
other  one  thousand  barrels,  account  of  Coleman”  (one  of  the  plaintiffs). 
On  the  same  day  R.  A.  G.  from  Toronto,  wrote  defedants  at  Port  Hope, 
that  he  enclosed  £2125,  being  the  last  payment  on  the  sale  of  the  flour  ; 
on  the  15th  of  June  the  plaintiffs  presented  the  order  of  the  6th  of  June  to 
Hackett,  but  was  told  that  the  flour  had  been  burnt  the  preceding  day  : 
on  the  16th  of  June  the  defendants  were  notified  of  Hackett’s  refusal  to 
accept  the  order  for  the  flour.  It  was  proved  that  on  the  8tli  or  3 th  of 
June  the  plaintiffs  hesitated  accepting  the  flour,  the  day  for  delivery  hav- 
ing passed,  but  on  the  morning  of  the  12th  of  June  plaintiffs  paid  the  money 
and  received  the  order  of  the  6th  of  June  for  the  flour,  which  order  had 
not  been  accepted  by  Hackett. 

Held,  That  a specific  one  thousand  barrels  of  Peterboro’  and  Otonabee  mills 
flour  having  been  deposited  in  the  warehouse  at  Port  Hope,  and  appropri- 
ated to  the  plaintiffs,  and  the  plaintiffs  having  paid  the  price  thereof  and 
accepted  the  delivery  order,  the  right  of  property  therein  passed  to  and  vest- 
ed in  them,  and  that  the  property  remained  from  that  time  at  their  risk. 

First  count  special. — An  agreement  to  deliver  4001  bar- 
rels flour,  free  on  board,  at  425.  6d. 

Breach? — Kon-delivery  of  1000  barrels.  Also  money  had 
and  received. 

Special  pleas. — Traversing  the  averments  in  declaration, 
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and  alleging  performance.  Coleman  and  McIntyre  were 
copartners  in  trade.  Proudfooc  joined  them,  or  one  of  them, 
in  this  purchase,  and  the  misjoinder  of  one  plaintiff’ too  many 
was  objected  to;  but  the  main  point  was  the  question  whether 
plaintiffs  or  defendants  were  liable  to  sustain  the  loss  of  1000 
barrels  of  flour,  burnt  at  a warehouse  of  Hackett’s  in  Port 
Hope.  On  12th  April  1855,  Gfoodenough,  a broker  in  Tor- 
onto, bought  of  defendants  for  plaintiffs  4000  barrels  Oton- 
abee  and  Peterboro’  Mills  flour,  F.  O.  B.,  at  42s.  6d.  ; 2000 
on  or  before  1st  of  May  next,  and  2000  on  or  before  the 
1st  June  next.  Terms,  cash  on  delivery  or  on  warehouse  re- 
ceipts. 

The  boughUand  sold  notes  mention  the  purchase  as  being 
made  on  account  of  Messrs.  Coleman  & McIntyre,  but  in  the 
margin  of  the  broker’s  book  Proudfoot’s  name  is  inserted. 

The  3000  barrels  had  been  delivered  and  paid  for.  The 
1000  remaining  were  not  delivered  on  the  1st  of  June,  but 
were  deposited  in  Hackett’s  warehouse  at  Port  Hope  before 
and  on  the  6th  of  June,  on  which  day  W.  Cluxton  gave  a 
written  order  at  Peterboro’,  addressed  to  F.  Hackett,  Port 
Hopie,  requesting  him  to  deliver  to  defendants  at  Port  Hope 
1000  barrels  flour,  “Peterboro’  Mills  and  Otonabee  Mills,” 
free  on  board,  and  you  can  charge  me  for  wharfage,  &c. 
Across  the  face  of  which  defendants  wrote,  “ Mr.  Hackett 
will  please  deliver  the  within  flour  to  R.  A.  Goodenough, 
Esq.,  or  order,”  and  G-oodenough  endorsed  it  in  blank. 

On  25th  of  May  defendants,  from  Port  Hope,  wrote  to 
Goodenough,  enclosing  Cluxton’s  order,  “on  our  wharfinger 
here  for  1000  barrels  flour,  &c.,  duly  accepted,  &c.’’ 

On  7th  of  June  defendants,  from  Port  Hope,  wrote  to 
Goodenough,  “ we  beg  to  enclose  order  for  the  fourth  and 
last  1000  barrels  flour,  sold  by  you  for  our  account,  please 
remit  us  the  funds  through  the  express  that  comes  down  to- 
morrow, and  not  to  fail  &c.” 

11th  June,  1855. — Goodenough  telegraphed  to  defendants. 
“ The  warehouse  receipt  only  received  on  Saturday,  after 
mails  and  boats  had  left — money  goesx  to-morrow:  money 
was  ready  1st  of  June.” 
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12th  June,  1855. — Perry,  from  Oswego,  telegraphed  to 
Hackett,  “ Minerva  leaves  to-day  for  the  other  1000  bar- 
rels, account  of  Coleman.” 

12th  June,  1855. — Goodenough,  from  Toronto,  wrote  to 
defendants,  Port  Hope,  that  he  inclosed  £2125,  being  last 
payment  on  sale  of  4000  barrels  of  flour.  Mr.  Proudfoot 
makes  some  claim  for  the  detention  of  the  vesselsent  for 
the  last  1000  barrels,  &c. 

15th  June,  1855. — Plaintiffs  presented  the  order  ot  6th 
of  June  to  Hackett,  but  were  answered  that  the  flour  had 
been  burnt  the  preceding  day,  a3  the  fact  was.  Perry  stated 
that  on  the  12th  of  June  he  was  directed  by  plaintiffs  to 
charter  and  send  a vessel  from  Oswego  to  Port  Hope  for 
1000  barrels  of  flour  to  be  there  delivered  to  them  by  de- 
fendants ; that  on  the  same  day  he  chartered  the  Minerva, 
which  sailed  on  the  13th  of  June  for  Port  Hope  for  the 
flour,  or  certainly  on  the  14th,  and  reached  Cobourg  about 
twelve  o’clock,  noon,  that  day. 

16th  June,  1855. — Proudfoot  notifying  to  defendants, 
Hackett’s  refusal  to  accept  Cluxton's  order. 

The  flour  was  in  fact  in  the  warehouse  on  the  6th  or  7th 
of  June,  and  burnt  on  the  14th.  Proudfook.at  first,  on  the 
8th  or  9th  of  June,  hesitated  accepting  the  1000  barrels, 
the  day  for  delivery  having  passed,  and  claimed  damages ; 
but  on  the  morning  of  the  12th  McIntyre  paid  the  money, 
having  first  seen  the  order  of  the  6th  of  June,  which  not 
being  accepted  by  Hackett,  McIntyre  at  first  objected  to, 
but,  being  assured  of  defendants’  responsibility,  paid  the 
money  and  received  the  order. 

The  evidence  more  fully  was  to  this  effect : The  plaintiffs 
Coleman  & McIntyre  were  co-partners  in  trade,  carrying 
on  business  atDundas.  Proudfoot  resided  at  Toronto.  The 
deiendants  were  co-partners  in  business  at  Port  Hope. 
Cluxton,  hereinafter  mentioned,  carried  on  business  at 
Pet°rboro’,  where  the  Otonabee  and  Peterboro’  Mills  were 
situated.  Plackett  was  a warehouse-keeper  at  Port  Hope. 

Mr.  Goodenough,  a flour  broker,  residing  in  Toronto, 
stated  that  he  negotiated  the  sale  of  the  4000  barrels  of  flour 
2 Q v.,  u.  c.  c.  P. 
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mentioned  in  the  bought  and  sold  notes.  That  he  did  not 
at  first  know  McIntyre  in  the  transaction,  though  the 
names  of  Coleman  and  McIntyre  only  are  mentioned  in 
the  bought  and  sold  notes.  That  he  afterwards  understood 
Proudfoot  was  concerned  with  Coleman  in  the  purchase,  as 
Coleman  explained  to  him,  and  in  consequence  of  which 
he  (G.)  inserted  Proudfoot’s  name  in  his  books,  but  seem- 
ingly then  leaving  out  McIntyre’s.  That  the  2000  barrels 
for  1st  of  May  were  delivered,  and  1000  on  account  of  the 
2000  for  the  1st  of  June,  and  that  the  third  lot  of  1000 
barrels  was  paid  for  on  the  28th  of  May. 

That  Coleman  and  Proudfoot  both  made  payments.  That 
the  letter  of  the  25th  of  May  was  received  from  the  de- 
fendants ; and  that  Cluxton  (therein  mentioned)  was  the  per- 
son from  whom  he  supposed  defendants  had  bought.  That 
Proudfoot  called  often  about  the  last  1000  barrels,  and  com- 
plained of  the  delay  in  the  delivery.  That  the  defendants’ 
letter  of  the  7th  (quaere,  6th)  June  was  received  by  the  wit- 
ness G.  on  the  8th  or  9th,  transmitting  the  order  of  Cluxton 
upon  Hackett  of  Port  Hope  in  favor  of  defendants  for  1000 
barrels.  That  he  called  upon  Proudfoot  with  the  letter, 
who  said  he  was  not  sure  that  the  parties  at  Oswego  to  whom 
he  had  sold  would  then  take  it,  being  nine  days  late;  and  he 
claimed  dam  age  or  demurrage,  to  which  the  witness  objected; 
but  it  afterwards  appeared  that  it  was  for  the  delay  of  the  ves- 
sel that  had  taken  a cargo  of  the  former  flour.  That  on 
Thursday  morning,  the  12th  June,  McIntyre  paid  the  price 
of  the  last  1000  barrels  to  the  witness,  and  he  sent  it  to  the 
defendants  the  same  day.  That  he  saw  Cluxton’s  order 
before  such  payment,  and  there  being  no  acceptance  of 
Hackett,  the  warehouseman,  upon  it,  nor  anything  to  shew 
that  he  held  such  Hour,  McIntyre  at  first  objected  on  that 
account,  but  that  on  the  witness  assuring  him  that  the  de- 
fendants were  responsible  people,  he  paid  the  money.  On 
cross-examination,  he  said  (among  other  things)  that  the 
entry  in  his  book  bad  no  signature  of  the  parties.  That  he 
knew  there  was  a firm  of  Coleman  & McIntyre,  and  might 
have  supposed  he  was  selling  to  them  until  Coleman  told  him 
it  was  a transaction  apart  from  the  firm,  and  that  Proudfoot 
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was  concerned  with  him,  but  witness  did  not  communicate 
Proudfoot’s  name  to  the  defendants.  That  witness  then 
imagined  McIntyre  had  nothing  to  do  with  it,  and  derived 
that  impression  from  the  conversation  of  some  of  them,  but 
could  not  say  he  had  no  interest.  That  Coleman  came  in 
the  first  instance  to  buy  the  flour,  and  he  could  not  say  that 
he  was  aware  before,  and  when  he  signed  the  bought  and 
sold  notes,  whether  Proudfoot  was  concerned  or  not,  but 
made  the  alteration  in  his  books  the  same  day  when  Cole- 
man came  to  get  the  bought  note,  and  knew  of  Proudfoot’s 
interest  on  the  day  of  the  sale.  That  he  received  the  de- 
livery order  on  a Saturday  morning  (9th  June),  and  informed 
Proudfoot,  who  on  the  same  day  went  to  the  bank  to  make 
arrangements  for  the  money  if  it  did  not  come  from  Ham- 
ilton, and  that  witness  received  the  money  on  a Tuesday 
morning  (12th  June).  That  he  held  the  order  till  he  got 
the  money  from  McIntyre,  and  then  gave  him  the  order. 
That  the  defendants  made  no  difficulty  about  Proudfoot’s 
name,  when  communicated  to  them,  and  he  was  always 
treated  by  witness  as  a principal. 

The  affidavit  of  Robert  S.  Perry  of  Oswego  was  read  as 
evidence  by  consent,  to  the  effect,  that  on  the  12th  June,  he, 
at  Oswego,  received  a telegraphic  message  from  the  plaintiffs 
from  Toronto,  to  charter  a vessel  to  go  to  Port  Hope  for  the 
fourth  lot  of  the  4000  barrels  flour,  and  engaged  the  Minerva 
the  same  day,  which  vessel  left  Oswego  for  that  purpose  on 
the  13th  or  14th  June.  It  was  admitted  that  on  the  15th 
June  Proudfoot  presented  Cluxton’s  order  to  Hackett,  and 
demanded  the  flour;  and  that  Hackett  said  he  could  only 
deliver  28  barrels,  as  the  rest  had  been  burnt  up  the  day 
before. 

A witness,  Ebenezer  Perry,  said  the  Minerva  arrived  at 
Cobourg  about  12  o’clock  on  the  14th,  the  day  of  the  fire, 
when  Hacket-t’s  warehouse  at  Port  Hope  was  burnt.  A 
notice  was  then  put  in  from  plaintiffs  to  defendants  on  the 
16th  June,,  that  they  had  failed  to  get  the  flour.  A witness, 
D.  M.  Irving,  was  then  called  to  prove  deficiencies  in  the 
weight  of  500  barrels  of  the  flour  that  had  been  delivered, 
averaging  seven  and  a-half  pounds  a-barrel,  and  for  which 
$97  was  deducted  by  the  plaintiff’s  vendees. 
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The  plaintiffs  thus  claimed  : — 


Cash  paid  12th  June £2125  0 0 

Interest 61  1 9 

2186  1 9 

Deficient  in  weight 24  0 0 


2210  1 9 

They  claimed  damages  according  to  the  market  price, 
proved  to  be  £2  8s.  9 d.  per  barrel  1st  June,  1855. 


If  delivered  1st  June  at  £2  10s.  per  barrel £2500  0 0 

62  10  0 


“ “ £2  8s.  9d.  2437  10  9 

Deficiency 24  0 0 


2461  10  9 

On  the  defence  a nonsuit  was  moved  on  account  of  the 
parties  plaintiffs — the  bought  and  sold  notes  mentioning 
only  the  names  of  Coleman  and  McIntyre,  and  the  book 
Coleman  and  Proudfoot,  and  leave  to  move  in  banc.;  and 
this  point  was  reserved. 

The  learned  Chief  Justice,  preferring  that  the  law  of  the 
case  should  remain  for  the  consideration  of  the  court  of 
Common  Pleas,  he  then  noted  some  of  the  arguments  pro 
and  con , such  as  the  defendants  contending  that  the  plain- 
tiffs having  been  content  to  receive  the  flour,  though  late, 
it  was  as  if  delivered  on  the  1st  June,  and  that  the  loss  was 
the  plaintiffs’,  not  the  defendants’.  That  plaintiffs  con- 
tended the  loss  was  not  theirs,  because  they  paid  the  money 
on  the  unaccepted  order  which  the  defendants  had  sent 
them,  and  that  the  defendants  had  not  shewn  (so  far)  that 
the  1000  barrels  of  flour,  or  any,  was  actually  stored  with 
Hackett,  and  had  been  acknowledged  by  him  to  be  held 
for  the  plaintiffs.  The  clear  meaning  of  “free  on  board” 
was  also  questioned, — did  it  mean  nothing  more  than  that 
the  vendors  were  to  bear  the  shipping  and  warehouse 
charges,  or  that  they  were  to  ship  it  ? The  learned  Chief 
Justice  noted  that  on  all  the  evidence  he  would  ask  the 
jury  to  say  to  whom  defendants  agreed  to  sell,  whether  to 
the  three  plaintiffs  or  not.  That  the  defendants  urged  on 
the  jury  delay  in  sending  for  the  flour  from  the  12th  to  the 
14th.  That  defendants  could  not  have  received  the  flour, 
because,  in  the  event  of  loss,  they  could  not  shew  an  insu- 
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rable  interest ; that  is,  that  any  ot  Cluxton’s  flour  upon  his 
order  was  in  Hackett’s  storehouse,  and  held  by  him  for 
them.  That  no  place  of  delivery  being  specified  in  the 
bought  and  sold  notes,  the  Minerva  would  have  reached 
Port  Hope  in  time  to  have  shipped  the  flour  before  the  fire, 
had  she  sailed  direct  to  that  port  instead  of  to  Cobourg  ; 
but  the  Chief  Justice  considered  it  not  certain,  and  that 
no  inference  of  delay  would  seem  to  arise  from  the  mere 
time  that  had  elapsed. 

The  defendants  called,  first,  Wm.  Cluxton,  who  stated 
that  he  lived  at  Peterboro’,  and  gave  the  order  in  evidence. 
That  the  1000  barrels  of  flour  mentioned  in  it  were  in  store 
at  Port  Hope  at  Hackett’s  warehouse,  a public  warehouse  ; 
and  that  Hackett  was  also  a wharfinger  and  agent  for  the 
Harbor  Company.  That  the  1000  barrels  flour  were  there 
all  except  128  which  had  left  Peterboro’  on  the  6th  June, 
and  completed  the  1000  barrels,  and  should  have  arrived 
at  Port  Hope  on  the  same  day.  That  he  thought  he  sent 
the  order  by  a private  hand  from  Peterboro’,  Mr.  Halton, 
and  that  it  might  have  been  received  by  the  defendants  the 
same  day,  but  he  would  not  say  it  was.  That  he  was  him- 
self at  Port  Hope  on  the  12th  June;  was  in  Hackett’s 
warehouse  there, and  saw  the  flour  there  piled  up ; that  1000 
barrels  was  kept  apart  from  some  of  his  (witness’s)  which 
came  in  afterwards.  That  the  128  barrels  had  then  arrived 
and  was  in  the  store.  That  he  was  not  aware  any  of  the 
flour  was  short  weight ; had  sent  away  much  of  the  Oton- 
abee  Mills  and  Peterboro’  Mills  flour  before,  and  never 
heard  of  any  being  short  weight  before.  On  cross-exami- 
nation he  said  he  was  a merchant,  and  bought  wheat  and 
flour;  that  he  did  not  count  the  number  of  barrels;  that 
he  went  on  sending  to  the  12th  June,  and  after,  but  after 
the  fire  sent  to  another  place  ; that  his  last  shipment  to  de- 
fendants (quaere,  from  Peterboro’)  was  on  the  morning  of 
the  6th  June ; that  between  the  6th  June  and  (quaere,  11th) 
he  thought  he  had  sent  some  flour  (of  his  own)  by  another 
trip  of  the  boat ; he  believed  the  only  trip  after  was  on  the 
11th.  That  he  saw  in  the  store  on  the  11th  other  people’s 
flour — Hackett’s  and  others — perhaps  about  1000  barrels* 
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That  defendants  had  never  said  they  would  look  to  witness 
if  they  failed  in  this  action,  nor  had  he  said  that  they  had. 
That  Ilackett  was  then  at  Port  Hope,  and  was  said  to  have 
been  subpoenaed  on  both  sides. 

Second — Bernard  Knapp  was  the  second  witness : he 
said  he  was  in  Hackett’s  service  on  the  6th  June  and  ever 
since ; that  on  the  6th  J one  there  was  flour  in  the  storehouse 
on  the  wharf  for  defendants,  also  on  the  11th  ; could  not 
say  how  many  barrels.  That  on  the  9th  June  there  was  in 
the  store  2051  barrels  for  defendants  ; that  the  ‘f  Minerva,” 
Shaw  master,  on  the  11th,  took  away  1015  of  those  barrels 
of  defendants’;  and  that  she  could  not  take  more.  That 
she  left  on  the  11th ; that  the  witness  told  the  captain  the 
remainder  of  the  1000  was  there  for  him  if  he  could  take 
it.  That  he  knew  the  2051  barrels  had  been  sent  in  by 
Cluxton  for  defendants,  and  told  the  captain  the  flour 
would  be  ready  for  him  when  he  came  back  ; that  the  flour 
not  taken  by  the  “ Minerva  ” was  burnt  in  that  warehouse 
on  the  14th  at  12  or  1 o’clock;  that  he  was  clerk  at  the 
wharf  or  warehouse  for  Hackett ; that  everybody’s  flour 
was  piled  by  itself ; that  the  “ Minerva  ” came  back  the 
day  after  the  fire  ; that  it  would  take  a day  and  a half  to 
load  1000  barrels,  as  it  was  usually  done,  and  took  nearly 
two  days  to  load  the  1015.  On  cross-examination  he  said 
he  would  have  delivered  the  last  1000  barrels  if  Hackett 
told  him  to  do  so ; that  he  could  not  say  how  much  flour 
was  in  store  on  the  11th,  in  all ; has  made  up  the  quantity 
of  defendants’  flour  in  store  since  the  fire  from  his  book ; 
that  he  counted  the  1015  delivered,  not  what  remained  in 
the  store  afterwards ; that  Hackett  had  told  him  to  de- 
liver to  the  captain  1000,  and  more  if  he  could  take  it;  that 
he  did  not  know  for  whom  it  was  shipped,  but  only  that  it 
was  defendant’s  flour,  received  from  Cluxton ; that  the 
2051  barrels  had  been  piled  in  two  piles  of  the  brands  of 
the  two  mills. 

Third— James  Ogilvie  was  called,  and  said  that  on  the 
7th  June  he  was  in  the  defendant’s  service,  and  mailed  the 
letter  from  defendants  to  Gooden ou  ^h  that  day,  knew  it  was 
important,  and  was  particular,  and  that  the  mail  closed  at 
Port  Hope  about  6 o’clock,  P.  M.,  at  that  season  ; that  he 
saw  Cluxton’s  order  and  read  it,  and  saw  it  enclosed  ; that 
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defendants  were  receiving  flour  from  Cluxton,  but  he  never 
counted  any. 

Cluxton  was  recalled,  and  said  “ free  on  board”  meant  that . 
the  charges  were  to  be  paid  by  the  seller, — not  that  the  seller 
was  to  ship  it — that  he  could  not ; that  it  meant  it  (the  flour) 
will  not  be  held  for  charges.  Cross-examined,  he  said  there 
was  no  responsibility  on  the  vendor  as  to  putting  it  on  board, 
but  only  to  pay  the  charges  ; that  he  thought  the  seller  would 
have  to  take  it  to  the  wharf,  but  not  to  put  it  on  the  vessel. 

Fourth — William  Lang  said,  “ free  on  board  ” meant  only 
that  the  seller  was  to  pay  all  charges.  Cross-examined : He 
said  he  thought  the  person  who  paid  for  putting  it  on  board 
would  employ  the  person  to  do  it.  The  fifth,  sixth  and  sev- 
enth witnesses  were  three  millers  and  packers  of  the  Peter- 
boro’  and  Otonabee  Mills,  to  rebut  the  evidence  of  short 
weight,  and  as  the  jury  rejected  that  part  of  the  plaintiff’s 
claim,  it  is  not  material  to  be  here  stated.  A telegraph  from 
Oswego  12th  June,  signed  It.  S.  Perry,  plaintiff’s  agent,  ad- 
dressed to  Hackett,  that  “ the  ‘ Minerva  ’ leaves  that  day  for 
the  flour,”  seemingly  admitted.  For  the  plaintiffs  in  reply, 
Mr.  Brunskill  was  called,  and  said  that  “ free  on  board  ” 
means  on  board  the  vessel ; that  the  seller  had  the  contract 
of  the  flour  for  a reasonable  time ; that  the  vendor  could  not 
draw  against  it  till  on  board,  and  the  contract  would  not  be 
executed  till  the  flour  was  on  board ; that  he  thought  the 
plaintiffs  were  very  diligent  in  having  the  vessel  at  Port 
Hope  after  getting  the  order,  and  thought  three  or  four  days 
a reasonable  time.  Cross-examined  : He  said  he  would  in- 
sure flour  under  such  circumstances  before  shipment,  if  ven- 
dee, and  would  consider  that  he  had  a right  to  transfer  it 
while  in  the  warehouse;  that  the  order  not  accepted  was 
tantamount  to  a warehouse  receipt ; and  that  payment  on 
such  a paper  would  be  on  the  responsibility  of  the  parties, 
not  of  the  unaccepted  order. 

R.  J.  Whitney,  of  Oswego,  was  called,  and  said,  “ free  on 
board  ” was  always  understood  that  the  seller  was  to  put  on 
board ; and  if  burnt  before  shipped,  in  the  warehouse,  or 
lost  in  shipping,  the  loss  he  thought  was  understood  to  be 
the  seller’s. 

The  learned  Chief  Justice  then  asked  the  jury, 
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1st. — Whether  they  were  satisfied  that  the  three  plaintiffs 
were  in  fact  the  buyers  of  the  flour,  which  in  truth  depended 
on  the  question  whether  McIntyre  had  any  interest  in  it ; to 
which  the  jury  answered,  “ Yes,  the  three.” 

2nd. — Whether  any  delay  on  the  part  of  the  plaintiffs  in 
sending  to  receive  it  after  the  12th  June:  answered,  “No 
unnecessary  delay  in  sending.” 

3rd. — Was  part  of  the  last  1000  barrels  shipped  for  the 
plaintiffs  ? “They  think  not.” 

And  was  the  remainder  in  the  store  when  it  was  burnt  ? 
“ They  tiling  the  last  1000  barrels  (quae,  were  in  store).” 

As  to  the  alleged  deficiency,  was  there  such  a deficiency  ? 
They  found  “ no  deficiency.” 

The  Chief  Justice  noted  his  own  inclination  of  opinion: 
1st. — That  there  was  no  difficulty  about  the  plaintiffs,  who 
are  sueing,  created  by  the  bought  note,  provided  the  jury 
were  satisfied  that  it  was  the  plaintiffs  who  did  in  fact,  buy 
— i.  e..  that  the  purchase  was  intended  to  be  for  them. 

2nd. — That  the  parties,  having  accepted  and  paid  for  it 
though  late  delivered,  delay  on  defendant’s  part  was  imma- 
terial. 

3rd. — And  that  the  evidence  did  not  show  delay  in  send- 
ing for  the  flour. 

4th. — That  the  order  not  being  accepted  by  Hackett,  a 
delivery  (in  ordinary  cases)  must  be  held  not  to  be  completed 
5th.— And  if  so,  then  did  the  payment  by  plaintiffs,  and 
the  receipt  of  the  15  of  the  1000  barrels  alter  the  case — sup- 
posing all  the  flour  to  have  been  actually  in  store,  and  plain- 
tiffs had  then  nothing  to  shew,  entitling  them  to  this  flour 
as  in  store  for  them. 

That  he  did  not  see  that  the  payment  alone  did,  and  as  to 
the  delivery  of  part,  the  captain  had  no  authority  to  bind  as 
to  that  point  That  the  contract  was  to  pay  on  production 
of  warehouse  receipts,  and  none  were  produced. 

That  the  defendant’s  counsel  wished  him  to  submit  to  the 
jury  whether  Hackett  was  not,  before  the  fire,  holding  the 
flour  for  the  plaintiffs,  but  the  Chief  Justice  thought  that  was 
a legal  question,  as  to  whether  they  were  bound  by  anything 
that  had  taken  place.  He  further  notes,  that  the  jury  add 
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they  are  not  satisfied  that  fifteen  barrels  of  the  last  1000  were 
not  so  delivered  as  that  they  can  say  the  plaintiffs  acknow- 
ledged getting  it.  They  think  undoubtedly  the  last  1000 
had  been  delivered  at  the  warehouse  for  defend  ants, and  was 
there  when  the  fire  occurred.  They  found  for  plaintiffs 
£ 2186  Is.  9 d. ; no  points  reserved.  The  parties — i.  e., plain- 
tiffs'— did  not  assent  to  raise  points,  so  the  Chief  Justice 
said  to  the  jury  that  upon  their  finding  his  own  opinion, 
so  far  as  any  legal  question  was  concerned,  was,  that  the 
plaintiffs  were  entitled  to  their  verdict,  and  so  it  was  left 
to  the  defendants  to  move. 

VanJcoughnet,  Q.  C.,  obtained  a rule  last  term,  calling 
upon  the  plaintiffs  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a nonsuit  be  entered  on  the  leave  re- 
served, or  a new  trial  be  granted  on  the  ground  of  misdi- 
rection, and  on  affidavits  filed. 

ffagarty,Q,.C.,  and  Connor,  Q.  C.,  shewed  cause  the  same 
term, and  after  referring  to  the  dates  and  facts  in  evidence, con- 
tended the  defendants  should  sustain  the  loss,  and  that  it  was 
a material  fact  on  that  point  that  the  warehouseman  had  not 
accepted  the  delivery  order.  As  to  the  objection  to  the  three 
plaintiffs  being  joint  parties,  that  the  omission  of  Proudfoot’s 
name  in  the  bought  and  sold  notes,  and  of  McIntyre’s  in  the 
broker’s  book,  proceeded  from  mere  inadvertence  and  the 
want  of  full  and  distinct  explanation  by  Coleman  who  the 
intended  purchasers  were ; that  the  evidence  shewed  the 
three  to  have  been  jointly  concerned  and  interested,  and  that 
it  was  left  to  the  jury,  who  found  accordingly  ; that  the 
question,  with  whom  was  the  contract  made,  was  for  the  jury; 
and  the  counsel  likened  it  to  the  case  of  a dormant  partner, 
who  might  join  as  a co-plaintiff,  though  not  necessarily, — 
Bateman  v.  Phillips,  15  East  272  ; Garrett  v.  Handley,  4 B. 
& C.  664 ; Page  v.  Bauer,  4 B.  & Al.  347 ; Lucas  v.  Beale, 
10  C.  B.  739  ; Duke  v.  Forbes,  1 Ex.  It.  356  ; Jones  v. 
Robinson,  1 Ex.  R.  454 ; Cook  v.  Seeley,  2 Ex,  R.  746 ; 
Bawden  v.  Howell,  3 M.  & G.  638. 

That  laches  in  getting  a vessel  was  disproved.  As  to  the 
affidavits,  that  Hackett  was  subpoenaed  and  did  not  attend, 
and  now  obtrudes  his  affidavit,  to  which  no  attention  should 
20  5 C.  P. 
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be  paid.  That  Knapp,  who  made  the  only  affidavit  filed,  was 
examined  for  defendants  at  the  trial,  and  ought  not  now  to 
be  permitted  to  fortify  his  evidence  upon  points  upon  which 
he  was  or  might  have  been  then  examined.  That  the  fifteen 
barrels  spoken  of  formed  no  part  of  the  1000  barrels  in 
question,  nor  was  it  proved  they  did  to  the  satisfaction  of  the 
jury.  That  the  defendants  did  not  deliver  the  flour  in  due 
time,  and  so  were  guilty  of  laches ; whereas  had  they  been 
punctual,  there  would  have  been  no  such  loss  as  occurred  on 
the  14th  of  June.  That  the  words  “free  on  board/’  meant  at 
the  defendants’  risk  till  on  board.  That  four  questions  were 
left  to  the  jury  which  included  all  the  facts  upon  which  the 
case  turns,  and  the  jury  found  them  all  in  the  plaintiffs’ 
favour.  That  the  defendants  were  bound  to  deliver  the  flour 
“free  on  board”  the  vessel,  which  was  not  done.  That  the 
order  was  not  a warehouse  receipt  or  equivalent  thereto, 
and  the  flour  continued  at  defendant’s  risk  until  and  at 
the  time  of  the  loss,  notwithstanding  the  payment  and 
acceptance  of  such  order.  Finally,  that  the  property  and 
risk  did  not  pass  from  defendants  to  plaintiffs. 

Vankoughnet,  Q.  C.,  supported  the  rule,  and  urged  that 
the  question  he  had  pressed  the  Chief  Justice  to  submit  to 
the  jury  was  one  of  fact  very  material,  and  one  which 
ought  to  have  been  left  to  them. 

That  at  MsiPrius  it  was  rested  by  the  plaintiffs’  counsel  on 
the  ground  that  the  property  did  not  pass,  because  Hackett 
had  not  accepted  the  order  to  deliver  in  writing  in  the 
plaintiffs’  favour, which  was  not  necessary;  and  that  it  is  a 
good  ground  for  a new  trial  if  the  question  proposed  ought 
to  have  been  put.  That  “ free  on  board”  only  related  to 
the  charges. — Howland  v.  Brown,  13  U.  C.  Q.  B.  R 199. 

That  acceptance  by  plaintiffs  was  not  necessary  in  the 
sense  in  which  it  would  be  taken,  if  necessary  to  constitute  a 
part  or  entire  delivery  and  acceptance,  to  obviate  the  want 
of  written  proof  under  the  Statute  of  Frauds;  and  that  for  the 
purposes  in  question  there  may  be  delivery  without  accept- 
ance.— Johnston  v.  Odell,  2 E.  & B.  364. 

That  the  plaintiffs’  acts  were  equivalent  to  acceptance  or 
receipt — Bell’s  Contract  of  Sales,  114;  Smith’s  Mercantile 
Law,  5 Edn.  470. 


COLEMAN  ET  AL.  V.  M’DERMOT  ET  AL.  315 

That  reasonable  time  to  furnish  a vessel  was  not  the  test. 
That  the  flour  was  under  the  plaintiffs’  control.  That  the 
defendants  had  no  lien  thereon,  nor  would  they  ha  ve  had  after 
parting  with  the  delivery  order  had  they  not  been  paid1 
which  affords  a good  test  not  to  be  confounded  with  a right 
to  stop  in  transitu.  That  there  were  no  charges  against  the 
flour,  and  so  it  was  delivered  free,  and  ready  to  be  put  on 
board  when  plaintiffs  provided  a vessel  to  receive  it.  That 
nothing  more  remained  to  be  done  by  the  plaintiffs  to  pass 
the  property,  and  that  there  was  no  doubt  of  the  identity  of 
the  flour ; referring  the  Court  to  the  evidence.  As  to 
parties,  that  according  to  Goodenough’s  evidence,  McIntyre 
had  nothing  to  do  with  the  purchase,  and  that  the  action 
should  have  been  in  the  name  used  by  the ‘bought  and  sold 
notes,  or  of  those  interested  in  fact,  and  that  either  way  too 
many  had  joined  as  plaintiffs. — Brown  on  Actions,  47. 

Macaulay,  C.  J. — Time  has  not  admitted  of  my  going 
through  the  various  cases  bearing  on  the  question ; but  the 
amount  is  large,  and  entertaining  no  doubt  upon  the  rule  of 
law  applicable  to  the  facts  in  evidence,  I think  it  better  to 
express  my  opinion  at  once,  especially  as  it  results  in  favour 
of  making  the  rule  absolute  and  granting  a new  trial. 

The  flour  had  not  been  actually  delivered,  nor  was  it  in  the 
plaintiffs’  possession  at  the  time  of  the  loss, any  further  than 
the  right  of  property  and  of  possession  being  combined  draws 
the  possession  in  construction  of  law  to  the  owner;  but, 
assuming  the  1000  barrels  of  flour  to  have  been  a specific 
appropriated  1000  barrels,  I think  the  property  therein 
had  passed  to,  and  vested  in  the  plaintiffs,  and  was  at  their 
risk  when  the  loss  occurred.  Many  of  the  cases  will  be  found 
cited  in  1 U.  C.  R,.  C.  P.  267,  and  I have  noted  many 
others,  of  which  I would  more  particularly  refer  to  White- 
house  v.  Frost  (12  East,  614,  618),  and  the  antecedent  deci- 
sions which  that  case  refers  or  will  lead  to. — Holt  N.  P.  C.  18 
and  note ; Busk  v.  Davies  (2  M.  & S.  397) ; Simmons  v. 
Swift  (5  B.  & C.  863) ; Tarling  v.  Baxter  (6  B.  & C.  360, 388 ; 
Gow.  N.  P.  C.  58);  Dixon  v.  Yates  (5  B.  & Adol.  313); 
Greaves  v.  Hopkins  (2  B.  & Aid.  131,)  much  in  point;  Swan- 
wick  v.  Sothem  (9  A.  & E.  895);  Martindale  v.  Smith  (1  Q. 
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B.  389);  Alexander  v.  Gardner  (1  Bing,  N.  S.  671) ; Wood  v. 
Tassel  (6  Q.  B.  234,  8 Ex.  R.  814) ; Moore  v.  Campbell  (23 
L.  J.  Ex.  310,  26  Eng.  Rep.  523-6).  On  the  undertaking 
to  deliver  F.  0.  B.  “ free  on  board,”  Austin  v.  Craven  (4 
Taunt.  644) ; Wait  v.  Baker  (2  Ex.  R.  1). 

The  last  case  maybe  considered  as  in  favour  of  the  plain- 
tiffs’ argument  that  the  flour  remained  at  the  defendants’ 
risk  until  delivered  free  on  board  the  plaintiffs’  vessel;  but  it 
appears  to  me  the  obligation  so  to  deliver  was  not  a condition 
precedent  to  the  passing  and  vesting  of  the  property  in  the 
plaintiffs,  but  a collateral  and  superadded  undertaking  to  be 
performed  afterwards : I do  not  think  it  depended  upon  the 
presentation  of  the  delivery  order  to  the  warehouseman  and 
his  acceptance  thereof,  but  that  the  property  passed  by  virtue 
of  the  deposit  of  the  flour  with  the  warehouseman,  its  appro- 
priation to  the  plaintiffs,  their  payment  of  the  price,  and 
acceptance  of  the  delivery  order.  Although  no  specific  pro- 
perty passed  by  the  original  broker’s  contract  of  sale,  I 
think  it  did  pass  when  a specific  quantity  was  warehoused, 
appropriated  to,  and  paid  for  by,  the  vendees.  In  expressing 
this  opinion,  I of  course  infer  that  a specific  1000  barrels  of 
flour  had  been  so  appropriated  and  paid  for.  That  fact 
seems  to  have  been  considered  as  established  at  the  trial,  and 
forms  a material  one  in  a case  of  this  kind.  There  was  ex- 
press evidence  on  that  point,  and  the  jury  were  evidently 
satisfied  of  the  fact,  though  not  seemingly  made  a distinct 
question  in  the  various  points  submitted  to  the  j ury . Without 
therefore  considering  whether  th  ere  was  sufficient  proof  of  th  e 
actual  delivery  and  receipt  in  fact  of  fifteen  barrels  of  flour, 
in  part  of,  and  on  account  of  the  flour  mentioned  in  the  de- 
livery order,  which  I.  am  not  prepared  to  say  there  was,  it 
appears  to  me  that  if  the  flour  in  question  was  a distinct 
identified  lot  of  1000  barrels  deposited  in  Hackett’s  ware- 
house, previously  owned  by  defendants,  and  by  them  appro- 
priated to  the  plaintiffs  in  fulfilment  of  their  contract,  the 
right  of  property  passed  to  the  plaintiffs  upon  payment  by 
them  of  the  price,  and  the  receipt  by  them  of  the  delivery 
order,  and  that  it  remained  thenceforward  at  their  risk,  not- 
withstanding that  term  of  the  contract  of  sale  which  bound 
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the  defendants  to  deliver  it  F.  0.  B.,  or  free  on  board;  con- 
sequently that  the  rule  should  be  made  absolute  for  a new 
trial  without  costs. 

Ido  not  think  it  depends  upon  whether  Hackett  had  pre- 
viously accepted  the  order  or  held  the  flour,  prepared  to 
deliverit  to  the  defendants  at  the  time  they  transferred  the 
delivery  order  to  plaintiffs.  There  is  no  evidence  of  his 
having  been  actually  apprised  of  such  transferuntilafterthe 
loss,  but  in  my  opinion  he  had  no  discretion  in  the  premises; 
so  far  as  I see,  he  was  bound  to  deliver  it  to  the  ownerupon 
request  and  payment  of  his  lawful  charges,  and  the  plaintiffs 
had  become  the  owners  by  the  contract  of  sale,  appropriation 
and  payment — if,  as  I assume,  it  was  Cluxton’s  flour  origin- 
ally, and  had  been  sold  by  him  to  the  defendants,  and  by 
them  to  the  plaintiffs,  without  any  right  to  control  the  de- 
livery by  the  warehouseman  to  the  plaintiffs  under  the 
delivery  order.  That  the  defendants  owned  the  flour  as 
vendees  of  Cluxton  was  not  disputed  at  the  trial. 

The  affidavits  being  so  strongly  objected  to,  I paid  no  par- 
ticular attention  to  them,  especially  as  my  opinion  is  formed 
upon  the  evidence  given  at  the  trial  irrespective  of  them;  so 
far  as  they  containnew  matter, they  operate  in  the  defendant’s 
favour  on  the  fact  of  identity.  As  to  the  misjoinder  of  parties 
I thought  little  of  it,  deeming  it  immaterial  in  my  view  of  the 
case,  and  being  quite  inclined  to  consider  the  objection  not 
tenable  if  it  was  the  only  point  in  the  case.  I did  not  con- 
sider the  defendant’s  undertaking  to  deliver  free  on  board 
prevented  the  right  of  property  passingto  and  vesting  in  the 
plaintiffs,  and  with  it  the  risk ; and,  as  to  the  first  or  special 
count  that,  it  having  become  impossible  by  an  event  for  which 
the  defendants  were  not  responsible,  occurring  after  the 
property  and  risk  had  passed  to  the  plaintiffs,  for  the  de- 
fendants to  deliver  free  on  board,  or  to  do  anything  more 
than  they  had  done,  and  that  they  had  done  all  incumbent 
upon  them,  they  were  excused  or  exonerated  by  reason  of 
the  destruction  and  loss  of  the  flour  from  afterwards  deliver- 
ing it  free  on  board — a thing  that  had  become  impossible 
by  reason  of  anaccidentforwhichthey  werenot  answerable. 

Of  course  I also  thought  the  payment  for,  and  acceptance 
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of  the  deli  very  order  for  the  flour  after  the  day  appointed  for 
its  delivery — viz.,  1st  of  June — constituted  a waiver  of  the 
time,  and  protected  the  plaintiffs  from  recurring  to  the  de- 
fendants’ failure  in  that  respect  after  the  loss  had  happened. 
Thequestionis,at  whose  risk  was  the  flouronthel4th  June, 
before  and  at  the  time  it  was  consumed  by  the  fire?  For  the 
purpose  of  that  question  it  should  be  regarded  just  the  same 
as  if  the  flour  had  been  delivered  on  the  1st  of  June  instead 
of  the  6th  or  7th,  and  that  the  fire  had  happened  on  the 
8th  or  9th  of  the  month  instead  of  the  14th. 

McLean,  J.  and  Richaeds,  J.  concurred. 

Rule  absolute. 


Supple  v.  Gilmoue. 

Delivery  and  acceptance 

S.  being  the  owner  of  a certain  raft,  measured  by  the  supervisor  of  cullers, 
and  whose  specification  thereof  Supple  then  had,  sold  the  same  to  Gilmour, 
under  an  agreement  in  the  words  following  : — “ Sold  Allan  Gilmour  & Co., 
a raft  of  timber  now  at  Carouge,  containing  white  and  red  pine,  the  quantity 
about  70,000  feet,  to  be  delivered  at  Indian  Cove  booms ; price  for  the 
whole  sevenpence  three-farthings  per  foot,  payments  one-third  cash,  sixtv 
and  ninety  days’  date.  John  Supple.  A.  Gilmour  & Co.  Quebec,  20tn 
October,  1853.” 

On  the  24th  of  October  the  raft  was  taken  in  tow  by  a steam-tug,  and  as  it 
approached  the  Indian  Cove  booms  belonging  to  Gilmour  an  agent  of 
Gilmour  sent  a messenger  directing  the  raft  to  be  towed  around  the  long 
wharf,  where  he  said  there  would  be  men  and  ropes  to  take  charge  of  it ; 
that  it  was  towed  round  the  long  wharf,  but  there  were  neither  men  nor  ropes 
of  Gilmour’s  there  to  secure  it,  but  the  agent  of  Supple  with  his  (defend- 
ant’s) ropes  tied  the  raft  to  the  booms  of  Gilmour.  That  during  the  night 
the  agent  of  Supple  being  apprehensive  that  the  raft  was  not  properly  se- 
cured, he  represented  that  fact  to  the  agent  of  Gilmour,  who  sent  him  to 
the  foreman  of  Gilmour  at  the  booms  to  have  it  safely  secured.  That  the 
foreman  and  two  others  of  Gilmour’s  men  got  ropes.  &c. , and  as  they 
thought  securely  fastened  the  timber.  That  later  in  the  night  the  raft 
parted  from  the  boom,  and  was  scattered  along  the  river  and  much  of  the 
timber  lost,  although  a portion  was  saved  by  the  servants  of  Gilmour  and 
at  his  expense. 

Held,  That  at  the  time  of  the  loss  the  property  was  at  the  risk  of  Gilmour  & Co. 

Writissued  15th  March,  1854.  Declaration  12th  June,  18  54. 
Special  Assumpsit. — First  count  states  that,to-wit,onthe 
20th  October,  1853,  in  consideration  that  plaintiff,  at  defen- 
dant’s request,  would  sell  and  deliver  to  him  a raft  of  timber 
then  at  Carogue,  containing  white  pine,  about  71,000  feet, 
and  deliver  it  at  Indian  Cove  booms,  at  the  rate  or  price  of 
7f d.  per  foot,  amounting  to  £2,307  Is.  7 d.,  he,  defendant, 
promised  plaintiff  to  pay  him  therefor  at  that  rate  as  follows  : 
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one-third  cash, one-third  at  sixty  days, and  one-third  at  ninety 
days  from  the  delivery  thereof,  whenever  after  such  delivery 
requested.  That  plaintiff  did  afterwards  sell  and  deliver  the 
said  quantity  of  goods  at  the  place  and  on  the  terms  aforesaid ; 
yet  plaintiff  saith  that  defendant  did  not,  though  requested, 
pay  plaintiff  the  said  price  of  said  goods, or  any  part  thereof ,&c. 

Second  count — £5000  for  goods  sold  and  delivered. 

Third  count — £5000  account  stated. 

Fourth  count — £5000  interest. 

Pleas,  20th  June,  1854  : 

First — Non  assumpsit. 

Second,  to  first  count — That  plaintiff  did  not  deliver  the 
said  quantity  of  goods  in  said  first  count  mentioned,  or  any 
part  thereof  to  defendant,  pursuant  to  said  contract,  as 
alleged,  &c.;  on  which  pleas  the  plaintiff  joined  issue.  The 
cause  was  tried  before  Mr.  Justice  Richards,  at  the  last 
Spring  assizes,  Bytown.  It  appeared  in  evidence  that  in 
October,  185  3,  the  plaintiff  was  possessed  of  and  owned  a raft 
of  white  and  red  pine  timber,  principally  white,  lying  in  the 
booms  at  Carouge,  a cove  eight  miles  from  Quebec,  on  the 
River  St.  Lawrence.  That  it  was  measured  off  on  account 
of  the  owner  by  the  supervisor  of  cullers  and  his  servants, 
under  the  P.  S.  8 Vic.  ch.  49 ; whose  specification  was 
dated  the  15th  October,  1853,  and  represented  in  quantity, 
stating  each  piece  in  detail,  to  be  1,077  pieces  of  white 
pine,  containing  67,539,  4,  5 ; and  104  pieces  of  red 
pine,  containing  3,906,  3,  7=71,445,  8.  That  defendant 
was  one  of  the  firm  of  Gilmour  & Co.,  lumber  merchants, 
possessed  of  and  owning  booms  above  Quebec,  at  a place 
called  Indian  Cove,  on  the  River  St.  Lawrence;  such  booms 
being  intended  to  secure  timber  delivered  or  placed  therein. 
That  the  specification  was  placed  in  the  hands  of  one  of  the 
defendant’s  firm  to  examinejor  consider,  and  that  on  the  20th 
October,  1853,  an  agreement  was  entered  into  in  the  follow- 
ing terms : “ Sold  Allan  Gilmour  & Co.  a raft  of  timber, 
now  at  Carouge,  containing  white  and  red  pine,  the  quantity 
about71,000feettobe  delivered  at  Indian  Cove  booms;  price 
for  th  e whole  7 f dper  foot,  payments  one-third  cash,  sixty  and 
ninety  days ; date  Quebec,  20th  October,  1853.  Signed,  J ohn 
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Supple,  A.  Gilmour  & Co. : ” explained  to  be  in  the  hand- 
writing of  David  Gilmour,  one  of  the  firm  of  and  for  Allan 
Gilmour  & Co.,  and  the  body  of  it  seems  of  the  same  hand- 
writing. 

It  appeared  in  evidence,  that  on  Monday  the  24th  Octo- 
ber, 1853,  the  raft  was  towed  by  a steam  tug  from  Carouge 
to  Indian  Cove;  that  the  tide  began  to  ebb  that  day  between 

1 1 and  1 2 o’clock,  and  the  raft  left  the  Carouge  booms  between 

12  and  1, and  arrived  at  Indian  Cove  between  4 and  5 o’clock 
P.M.,  being  about  the  middle  of  the  ebb-tide  at  that  place  ; 
that  one  person  only  accompanied  the  raft  on  the  plaintiff’s 
behalf, — viz  , his  clerk — except,  of  course,  those  on»  board  of 
the.steam  tug.  There  was  no  proof  that  previous  notice  of 
the  plaintiff’s  intention  to  deliver  the  raft  on  that  day  had 
been  given  to  the  defendants,  or  at  their  boom,  nor  at  what 
particular  part  of  the  boom  the  steam  tug,  or  persons  in 
charge  of  the  raft,  were  directed  to  deliver  it.  There  was 
evidence  that  it  is  usual  to  give  previous  notice  that  the  pur- 
chaser may  be  ready  to  receive.  It  was  proved  that  the  spe- 
cification upon  which  the  contract  of  purchase  was  based  had 
been  sent  to  the  defendant’s  agent  at  Indian  Cove,  and  that 
such  agent  expected  the  raft  to  arrive  soon,  though  not  upon 
the  day  in  question;  that  the  defendant  had  a great  number 
of  men  in  his  employment  at  his  boom,  whose  duty 
(among  other  things)  it  was  to  receive  and  take  rafts  into  the 
booms  ; that  the  defendant’s  resident  agent  at  the  booms 
saw  the  raft  approaching  in  tow  of  the  steam  tug,  and 
observing  the  tow  coming  in  above  the  wharf  (called  the  long 
wharf)  sent  a messenger  to  hail  the  steamer  and  desire  the 
master  to  tow  the  raft  round  below  the  wharf,  which  was 
done  accordingly ; that  the  messenger  said  there  were  men 
and  ropes  below  to  secure  the  raft ; that  on  arriving  below 
the  long  wharf,  there  were  no  men  or  ropes  there,  and  the 
plaintiff’s  agent  in  charge  and  a man  from  the  steam  tug 
succeeded  in  tieing  the  raft  to  the  defendant’s  boom  with 
ropes  of  the  plaintiff,  when  the  steamer  left  it  and  returned  to 
Quebec;  that  it  was  at  that  time  between  4 and  5 o’clock 
P.  M.,  and  the  middle  of  the  ebb-tide  or  noon,  and  the 
weather  calm,  though  gettingdark;  that  the  plaintiff’s  agent 
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or  clerk  went  ashore,  and  saw  the  defendant’s  agent,  to 
whom  he  mentioned  the  arrival  of  the  raft,  a fact  of  which 
he  expressed  himself  already  aware ; but  the  plaintiff’ 3 
agent  did  not  demand  a receipt  at  that  time; — as  to  the  pre- 
cise terms  of  their  conversation,  the  agents  of  the  parties 
respectively  differ  in  their  evidence : — that  some  time,  or 
a few  hours  afterwards,  the  plaintiff s agent,  apprehending 
that  the  raft  was  not  sufficiently  secured,  represented  to  the 
defendant’s  agent  his  wishes  that  it  should  he  more  safely 
moored  ; that  the  defendant’s  agent  thereupon  sent  him  to 
the  defendant’s  foreman  at  the  booms  to  have  it  done ; that 
such  foreman  and  a couple  of  defendant’s  watchmen  or 
servants  got  lanterns,  it  being  then  dark  (and  seemingly 
^raining),  also  ropes  and  chains,  and  secured  the  raft  to  the 
boom  as  they  all  thought  effectually ; that  so  it  was  left 
apparently  until  and  after  the  full  flood  tide  ; that  late  at 
night,  and  during  the  succeeding  ebb,  the  wind  blowing 
from  the  west,  the  raft  parted  from  the  boom  and  was 
scattered  alongthe  river  below,  and  much  of  it  lost,  although 
by  the  exertions,  and  at  the  expense  of  defendant’s  people,  a 
good  deal  was  secured.  There  was  much  evidence  on  both 
sides,  mainly  with  a view  to  the  question  of  delivery  and 
acceptance,  and  it  was  very  conflicting,  both  as  to  the  usages 
of  different  boom  owners  in  receiving,  examining,  and  taking 
in  rafts,  the  necessity  or  propriety  of  notice,  the  proper  or 
reasonable  time  of  the  tide  for  delivering,  the  best  practicable 
period  for  opening  the  boom  and  letting  in  rafts,  also  the 
hour  of  the  day  and  state  of  the  tide  and  weather  when 
this  raft  arrived,  the  expediency  or  possibility  of  examin- 
ing, checking  or  booming  it  at  once  or  at  the  next  flood  tide, 
the  diligence  and  vigilance  of  both  the  plaintiff’s’  men  and 
the  defendant’s  employees  as  well  as  the  duties  incumbent 
upon  them  respectively,  the  facts  as  to  offer  or  tender  of 
delivery  on  the  one  hand  and  of  acceptance  on  the  other, 
for  there  was  no  express  declaration  of  deli  very,  nor  any 
express  acceptance,  or  express  refusal  to  receive, — all  of 
which  evidence  in  detail  should, perhaps,  be  incorporated  in 
a full  statement  of  the  case.  The  decision  will,  however,  be 
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found  to  turn  upon  the  leading  facts,  and  to  rest  upon  the 
points  about  which  there  is  little  discrepancy  in  the  evidence. 

It  may  be  taken  as  established  facts,  that  the  raft  of  tim- 
ber contained  in  all  71,  445  feet  by  the  culler’s  specification  ; 
that  although  this  measurement  was  ex  parte,  it  was  not  in- 
tended to  be  remeasured,  the  usual  course  being,  to  examine; 
compare  and  check  the  cribs  or  pieces  with  the  specification 
as  with  invoices  of  goods — See  8 Yic.  ch.  49,  sec.  12  ; that 
the  plaintiff  was  to  deliver  it  at  the  defendant’s  boom  at 
Indian  Cove  ; that  the  specification  was  delivered  by  the 
plaintiff  to  one  of  the  defendant’s  partners,  and  forwarded  to 
Indian  Cove  before  the  arrival  of  the  raft;  that  the  raft  was 
towed  down  at  the  usual  or  best  time  of  the  tide  for  that 
purpose,  the  weather  being  favourable ; that  it  is  not  custom- 
ary if  practicable,  to  boom  a raft  (descending  as  it  must 
with  an  ebb-tide)  until  the  tide  re-flows,  full  water  being 
the  best  period  for  doing  it ; that  in  the  mean  time  be- 
tween the  arrival  and  taking  into  the  boom,  the  raft  is 
secured  to  the  boom  outside,  where  it  may  be  examined 
by  ther  specification  ; and  that  it  should  be  boomed  when 
the  tide  comes,  whether  by  day  or  night. 

That,  at  the  end  of  October, in  the  latitude  of  Quebec,  the 
days  are  short,  and  the  weather  variable  and  uncertain,  that 
the  plaintiff  sent  only  one  man  with  the  raft,  a person  who 
had  never  delivered  a raft  before;  that  it  reached  its  desti- 
nation safely  in  tow  of  the  steamer ; that  the  steam  tug’s 
duty  was  done,  and  it  left  the  raft  after  execution  of  the 
work  undertaken  by  the  master  of  the  tug ; that  the  defendant 
had  numbers  of  boomsmen  and  others  in  his  employment 
at  his  booms,  whose  business  it  was  to  receive  and  take  in 
rafts  ; that  the  defendant’s  resident  agent  and  others  saw 
the  raft  coming  with  the  ebb-tide  in  the  afternoon,  late  in  the 
day,  but  before  dark;  that,  seeing  it  setting  or  swingingin 
above  the  long  wharf,  the  defendant’s  agent  sent  directions 
for  its  being  towed  round  to  the  boombelowthe  long  wharf, 
which  was  done;  that  though  seen,  and  so  directed  as  to  the 
point  of  destination,  no  steps  were  taken  by  defendant’s 
people  to  take  charge  of  or  to  secure  it,  but  the  plaintiff’s 
men  and  the  men  of  the  steam  tug  were  left  to  themselves  ; 
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that  with  the  knowledge  and  direction  of  defendant’s  agent, 
the  raft  was  taken  to  the  boom  below  and  fastened  thereto  by 
those  who  brought  it,  after  which  the  steam  tug  left  it ; that 
the  defendant’s  agent  knew  it  was  tied  to  the  boom  ; that, 
owing  to  representations  of  the  plaintiff’s  foreman  or  agent, 
the  defendant’s  foreman  and  others  were  sent  by  the  defend- 
ant’s agent  after  dark  to  secure  it  better ; that  in  the  state  of 
the  tide  uponitsarrival,itcouldnothave  been  boomed  imme- 
diately, at  all  events,  not  without  inconvenience  and  risk  to 
other  timber  within  the  boom  already ; that  the  defendant’s 
foreman  deemed  it  safely  secured  for  the  night ; that  no 
attempts  were  made  to  examine  it  that  night ; nor  any  efforts 
to  boom  it  when  the  tide  returned;  that  it  broke  loose  during 
the  ensuing  ebb,  without  apparently  any  efforts  on  the 
part  of  any  one  to  prevent  it. 

There  was  much  evidence  as  to  what  the  plaintiff  s agent 
and  the  defendant’s  agent  said,  and  their  conduct  in  relation 
to  the  raft  the  night  of  its  arrival  and  up  to  the  time  of  its 
loss,  especially  the  fact  of  the  plaintiff’s  agent  remaining  at 
the  office  near  the  raft  for  the  night ; instead  of  going  to 
a tavern  to  sleep  ; ho  w far  he  was  led  to  do  that  by  reason  of 
what  the  defendant’s  foreman  had  said  to  him  might  be  a 
question,  but  it  is  probable  that  neither  party  thought  any- 
thing on  the  subject  of  delivery  as  respected  the  risk  in 
case  of  loss,  no  loss  being  apprehended.  There  is  no 
reason  to  suppose  the  plaintiff’s  agent  (inexperienced  as 
he  was)  did  not  act  throughout  in  perfect  good  faith  ; and 
it  is  probable  he  considered  it  his  duty  to  obtain  a receipt 
for  the  raft,  and  remained  for  that  purpose.  He  may  have 
thought  he  could  not  demand  it  on  his  arrival,  owing  to 
the  lateness  of  the  hour,  and  the  want  of  time  to  compare 
the  raft  and  specification,  &c.  The  question  is,  at  whose 
risk  was  the  raft  lying  where  it  was  when  it  escaped ; that 
depends  upon  whether  the  plaintiff  had  delivered  it  at 
Indian  Gove  boom  (of  course  to  the  defendant),  according 
to  the  terms  of  the  sale.  The  plaintiff  contended  he  had 
done  all  incumbent  upon  him  when  the  steam  tug  left  it 
at,  and  fastened  to  the  boom  with  the  knowledge  and 
assent  of  defendant’s  agent.  The  defendant  contended  he 
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was  entitled  to  a reasonable  time  to  examine,  or,  if  he 
pleased,  to  measure  the  timber,  and  was  not  bound  by  the 
specification  as  to  quantity ; and  that  the  hour  of  arrival 
did  not  afford  a reasonable  opportunity  either  to  examine 
the  raft,  or  to  take  responsible  charge  of  it. 

One  test  seems  to  have  been  quo  animo  the  defendant’s 
men  further  secured  the  raft  thatnight,whetherto befriend 
the  plaintiff  merely,  or  to  serve  the  defendant.  It  was 
probably  done  without  any  formed  object  either  way — the 
agents  of  both  supposing  the  rafts  safe,  and  expecting  it  to 
remain  outside  till  next  day,  or  at  all  events  till  the  next  tide 
served  to  take  it  in.  Thecaseof  Logan  v.  Lemessurier,ll  Jur. 
1091,  6 Moore,  P.  C.  118,  is  relied  upon  by  the  defendants. 

The  P.  S.  8 Vic.  ch.  49,  secs.  23,  24,  25,  was  refer- 
red to,  touching  the  force  and  effect  of  the  specification, 
and  secs.  5,  6/8,  9,  (No.  1)  secs.  12  and  13 ; Simmons  v. 
Swift,  5 B.  & C.  847 ; Dixon  v.  Yates,  5 B.  & Ad.  313 ; 
Proviso , sec.  14  Nos.  3 & 4 ; also  white  and  red  pine  at 
Ps.  304,  305,  in  the  printed  statute,  sec.  17. 

The  rule  or  test  is,  whether  anything  further  remains  to 
be  done  by  the  vendor  to  identify  the  property,  and  render 
it  ready  for  delivery  on  his  part, — Zagury  v.'Furnell,  2 
Gamp.  240 ; Hanson  v.  Meyer,  6 East  614 ; Hinde  v.  White- 
house,  7 East,  558. 

Hag  arty,  Q.  C.,  for  plaintiff. 

Cameron , Q.  C.,  and  H.  Cameron  for  defendant. 

Macaulay,  C.  J. — The  present  case  differs  from  Logan  v. 
Lemessurier  in  these  important  particulars,  that  there  the 
timber,  if  rafted,  was  at  a great  distance,  and  had  not  like  the 
plaintiffs  reached  the  market,  nor  could  it  do  so  until  several 
months  after  the  contract,  and  when  it  arrived  was  to  be 
paid  for  on  deli  very , measured  off — that  is,  measured  off  in  the 
raft — and  chained  under  the  control  of  the  sellers.  The 
property  was  Donald’s,  who  stated  the  quantity  to  be  1791 
pieces,  measuring  50,000  feet,  more  or  less;  whereas  in  the 
present  case  the  plaintiff  owned,  and  was  possessed  of  the 
raft,  which  had  reached  the  market,  was  securely  moored, 
and  had  been  measured  off  before  the  sale,  and  no  such 
words  are  contained  in  the  written  note  of  such  sale. 
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In  Logan  v.  Lemessurier  Lord  Brougham  is  reported  to 
have  said, in  delivering  the  judgment  of  thecourt,that  it  was 
not  an  agreement  to  sell,  hut  a contract  of  sale  upon 
certain  terms.  The  words  were,  “ Logan  & Co.  sell , and 
Lemessurier  & Co.  buy , a quantity  of  red  pine  timber  &c.” 
Here  the  words  are,  “ Sold  Gilmour  & Co.  a raft  of  timber 
nowat  Carouge  &c.,  to  be  delivered  at  Indian  Cove  booms  &c.” 

His  Lordship  said,  “ that  to  constitute  a sale,  which  shall 
immediately  pass  the  property, it  is  necessary  that  the  thing 
sold  should  be  ascertained  in  the  first  instance,  and  that 
there  should  be  a price  ascertained  or  ascertainable ; but  the 
parties  may  buy  and  sell  a given  thing,  nothing  remaining 
to  be  done  for  ascertaining  it  but  the  price  to  be  afterwards 
ascertained  in  a manner  fixed  by  the  contract  of  sale,  or  upon 
quantum  valebat;  or  they  may  agree  that  the  sale  shall  be 
complete,  and  the  property  pass  in  the  specific  thing,  chattel 
or  other,  although  the  delivery  of  possession  is  postponed, 
and  although  something  shallremainto  be  done  by  the  seller 
before  delivery;  or  they  may  agree  that  nothing  remainingto 
be  done  for  ascertaining  the  thing  sold,  yet  that  the  sale  shall 
not  be  complete,  and  the  property  shall  not  passbefore  some- 
thing is  done  to  ascertain  the  amount  of  the  price.  The 
question  must  always  be,  what  was  the  intention  of  the 
parties  in  that  respect;  and  that  is  of  course  to  be  collected 
from  the  terms  of  the  contract;  if  those  terms  do  not  shew 
an  intention  of  immediatelypassingthepropertyuntil  some- 
thing is  done  by  the  seller  before  delivery  of  possession, 
then  the  sale  cannot  be  deemed  perfected,  and  the  property 
does  not  pass  until  that  thing  is  done/’ 

Again — “ taking  the  whole  of  the  terms  (in  that  case) 
together,  it  appears  to  us  that  until  the  measurement  and 
delivery  was  made  the  sale  was  not  complete,  there  being 
nothing  in  the  terms  to  show  an  intention  that  the  property 
should  pass  before  the  measurement,  but  rather  the  con- 
trary, &c 

Again — “It  was  to  be  delivered  at  Farline’s  boom,  Quebec,” 
to  be  paid  at  9 Jd  a-foot,  measured  off — that  is,  'when 
measured  off ; ’ and  as  the  seller  was  to  carry  and  deliver  it 
at  Quebec,  he  is  the  party  to  measure  it  there.” 
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Now,  here  the  seller  had  measured  it  off  before  the  sale 
and  nothing  more  remained  to  be  done  on  his  part  except  to 
deliver  it  at  Indian  Cove  booms. 

It  was  therefore  the  sale  of  specific  goods  in  the  bulk,  or 
in  the  mass,  identified  by  reference  to  the  raft,  and  the  only 
uncertainty  of  expression  in  the  sale  note  is  the  use  of  the 
word  about.  The  case  of  Moore  v.  Campbell  (23  Ex.  R.  L, 
J.  N.  S.  310)  bears  upon  this  point,  and  the  language  of 
Park  B.  is  opposite — See  also  Covas  v.  Bingham  (2  E.&  B.836.) 

It  was  contended  the  specification  was  not  admissible  in 
evidence;  I think  it  was.  Its  existence  as  a fact  might  be 
proved,  also  its  due  taking,  also  its  delivery  into  the  hands  of 
one  of  the  defendant’s  partners,  and  its  subsequent  transmis- 
sion by  him  to  Indian  Cove  after  the  contract.  Being  the 
basis  of  the  plaintiff’s  overtures  to  sell  and  of  the  defendant’s 
contract  to  buy,  it  shows  the  quantity  and  obviates  all  further 
doubt  respecting  the  word  “ about”  and  in  reference  to  the 
statute  it  explains  what  is  meant  where  it  was  said  the  pur- 
chaser only  compared  it  with  the  timber  as  of  goods  with  the 
invoice,  without  measurement, for  the  timber  was,  or  should 
be,markedto  correspond  with  the  specification.  Thecontract 
does  not  refer  to  the  specification,  but  both  it  and  the  specifi- 
cation refer  to  the  raft  or  the  timber  in  bulk;  and  as  a part 
of  the  res  gestce,  as  it  were,  I think  it  admissible  evidence. 

It  may  be  material  also  upon  the  question  of  intention. 
Then  tried  by  Lord  Brougham’s  rules,  here . it  is,  not  an 
agreement  to  sell,  but  a sale — “ sold,”  which  imports  an 
actual  sale  as  distinguished  from  a mere  agreement  to  sell. 
Wilks  v.  Smith  (10  M.  & W.  260);  Playfair  v.  Musgrove 
(14  M.  & W.  244  5-7). 

Sold  a specific  raft  of  timber,  in  bulk,  about  71,000  feet  to 
be  delivered  at  Indian  Cove  booms,  price  for  the  whole  7fd, 
one-third  cash,  sixty  and  ninety  days’  date.  It  may  be  said 
price  for  the  whole  refers  to  about  71, 000 feet,  and  that  it  was 
impossible  to  determine  what  sum  was  to  be  ’ paid  until 
measured  or  rendered  certain  at  the  delivery. 

But  Lord  Brougham  says  it  is  necessary  there  should  be  a 
price  ascertainable;  here  it  was  ascertainable  by  a past,  not  a 
future  measurement ; and  this  seems  to  distinguish  it  from 


SUPPLE  V.  GILMOUR. 


327 


those  cases  in  which  something  remains  to  be  done  by  the 
vendor  to  ascertain  the  amount  of  an  agreed  ratable  price ; 
such  as,  weighing,  measuring,  counting,  &c.;  it  has  been  held 
the  property — that  is,, the  right  of  property — did  not  pass 
from  the  vendor  to  and  vest  in  the  vendee;  and  that  his  lord- 
ship  was  contemplating  cases  circumstanced  like  the 
present,  is,  I think,  shewn  by  his  language  as  he  proceeds. 
Governed  by  intention  then,  as  elicited  from  the  terms  of 
the  agreement,  construed  with  reference  to  the  state  of 
facts  attending  the  transaction  at  the  time  the  contract 
was  made,  so  far  as  the  same  may  be  legally  shewn  in 
evidence,  what  was  the  intention  ? was  it  an  absolute  sale, 
or  only  an  agreement  by  plaintiff  to  sell  at  a future  period 
of  time  at  Indian  Cove  ? No  time  being  fixed  for  the 
delivery,  a reasonable  time  would  be  intended. 

The  pla  ce  of  delivery  was  Indian  Cove,  the  place  of  title  and 
purchase  was  Carouge,the  payment  to  be  made  upon  delivery, 
and  nothing  remained  to  be  done  by  the  vend  or  but  to  deliver, 
to  entitle  him  to  the  price.  Then,  is  it  a rule  that  if  the 
vendors  owning  a specific  chattel  at  a specific  place  sell  it, 
and  agree  to  deliver  it  at  another  place,  the  right  of  property, 
as  well  as  of  possession,  remains  in  them  until  delivery, 
as  if  the  delivery  afterwards  was  to  constitute  both  the  sale 
and  delivery,  or  as  if  the  sale  was  inchoate  as  a sale,  until 
delivery,  or  a conditional  sale;  a sale  of  specific  goods  upon 
conditions  that  the  vendor  delivered  the  goods  on  the 
specified  place. — Acraman  v.  Morrice  (8  C.  B.  449),  Stratup 
v.  Macdonald  (6  M.  & G.  593). 

If  the  right  of  property  may  pass  to  and  vest  in  the  vendee 
at  one  place,  while  the  risk  remains  with  the  vendor  until 
delivery  atanotherplace,  I should  think  the  right  of  property 
passed  in  this  case  by  force  of  the  contract  of  sale,  and  I am 
not  satisfied  that  both  the  property  and  risk  did  not  pass,, 
subject  to  the  possession  remaining  with  the  vendor  to  per- 
form the  undertaking  to  deliver  it  at  Indian  Cove,  and  to 
exercise  his  right  of  lien  thereon  till  paid  therefor;  but  it  is 
too  doubtful  a matter  under  the  authorities  referred  to;  and 
I prefer,  therefore,  regarding  it  as  if  both  the  .property  and 
risk  continued  with  the  vendor  until  the  raft  was  by  him 
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delivered  at  Indian  Cove,  in  full  performance  of  the  contract 
of  sale  on  the  plaintiff’s  part.  Assuming  then  that  the 
property  remained  the  plaintiff’s,  and  at  his  risk  until 
delivered,  was  it  delivered  according  to  the  intent  and 
meaning  of  the  sale  ? This  is  to  be  determined  by  the  facts 
and  circumstances;  so  far  as  it  rested  with  the  jury  it  has 
been  decided  in  the  plaintiffs  favour,  and  the  principal 
question  now  is,  whether  there  was  sufficient  evidence  to  go 
to  the  jury  in  support  of  that  conclusion. 

The  subject  of  delivery  was  elaborately  discussed  in 
Stratup  v.  Macdonald  (12  M.  & G.  395  ; S.  C.  6 M.  & G. 
593),  Isherwood  v.  Whitmore  (10  M.  & W.  757;  S.  C.  11 
M.  & W.  348).  Other  cases  turned  upon  the  sufficiency  of 
the  acts  done  to  constitute  an  acceptance  absolutely  or 
within  the  Statute  of  Frauds. — Playfair  v.  Musgrove  (14 

M.  & W.  237),  Martin  v.  Tibbett  (15  Q.  B.  428),  Meredith 
v.  Meigh  et  al.  (Q.  B.  T.  T.  May,  1853),  Hunt  v.  Hecht(8 
Ex.  R.  1814),  Holmes  v.  Hoskins  (9  Ex.  R.  753 ; S.  C.  28 
Eng.  R.  564),  Acraman  v.  Morrice  (8  C.  B.  449),  Rigney 
v.  Mitchell  (2  U.  C.  C.  P.  R.  276,7). 

They  shew  that  as  a general  rule  delivery  and  acceptance 
are  often  concurrent  dependent  acts ; so  that  though  there 
may  be  a tender  of  delivery,  there  could  not  be  actual  de- 
livery without  acceptance.  In  Hunt  v.  Hecht(22  L.  J.  Ex. 
293),  Alderson,  Baron,  is  reported  to  have  said,  there  was 
there  a delivery,  but  no  acceptance. — S.  C.  8 Ex.  R.  814 ; 
Dixon  v.  Yates  (5  B.  & Ad.  340),  Tansley  v.  Turner  (2  Bing. 

N.  S.  151),  Alexander  v.  Gardener  (1  Bing.  N.  S.  671-6), 
Rhode  v.  Th waites  (6  B.  & C.  392),  Tarling  v.  Baxter  (6.  B. 
& C.  360) ; see  1 Story’s  Reports,  38,  Smith  v.  Chance 
(2  B.  & Al.  755,  per  Holroyd,  J.) 

Then,  had  the  defendant  here  any  right  to  reject  the  raft 
if  it  was  in  fact  the  timber  contracted  for?  Certainly  not,  if 
the  raft  taken  to  Indian  Cove  was  the  same  sold  as  lying  at 
C rouge.  Then  being  bound  to  deliver,  did  the  plaintiff 
deliver  ? That  he  did  in  fact  deliver  it,  or  place  it  at  the 
Indian  Cove  booms,  beingthe  place  at  which  by  the  terms  of 
sale  it  was  to  be  delivered,  seems  clear;  whether  he  had  parted 
with  his  lien  for  the  price  ornot  would  depend  upon  whether 
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the  delivery  was  complete,  including  acceptance;  althoughit 
is  consistent  with  the  right  of  lien  that  the  property  had 
vested  in  the  vendees  and  was  at  their  risk. 

The  evidence  of  delivery  and  acceptance  is  the  sale — trans- 
mission of  the  specification— the  knowledge  of  the  arrival  of 
the  raft— the  directing  the  plaintiff  s agent  where  to  take  it, 
in  other  words  where  to  deliver  it — a compliance  with  such 
directions,  and  notice  thereof  to  the  defendant’s  agent — and 
its  being  afterwards  better  secured  by  the  defendant’s  men. 

Moreover,  we  have  here  a large  raft  towed  down  the  stream 
by  a steamer,  with  a single  man  in  charge,  shewing  the 
plaintiff’s  expectation  that  it  would  be  taken  charge  of  by 
the  defendant’s  men  on  its  reaching  the  boom ; the  steamer 
placed  it  at  the  boom  in  good  time  to  be  secured  thereto  by  the 
defendant’s  men,  but  not  attending  to  do  so,  the  plaintiffs 
man  attached  it  to  the  boom,  and  the  steamer  left  ; later 
in  the  evening  the  defendant’s  men  fastened  it  more 
securely  with  his  own  ropes.  The  defendant  had  men  resi- 
dent at  the  Cove,  to  receive  and  to  take  charge  of  rafts. 
Then,  as  to  the  reasonableness  of  the  hour,  it  was  with  the 
jury.  It  was  late  in  the  year,  days  short,  and  the  risk  in- 
creased, if  suffered  unduly  to  remain  outside.  That  it  might 
have  been  effectuallysecured  seems  clear, but  it  was  neglected . 
The  defendant’s  agent  did  not  refuse  the  raft,  and  the  plain- 
tiff s man  could  do  no  more  towards  delivering  it.  Accept- 
ance is  denied,  by  reason  of  the  right  to  inspect  or  measure, 
the  lateness  of  the  hour,  the  want  of  notice,  &c.  But  no  day 
or  hour  was  fixed  for  delivery.  The  reasonableness  of  the 
course  taken  was  for  the  jury,  and  it  does  not  seem  unreason- 
able. It  could  not  well  be  done  otherwise  without  equal,  if 
not  more  inconvenience.  The  nature  of  the  business  required 
prompt  delivery  on  reaching  the  defendant’s  boom,  and 
promptacceptancebythem;  and  seeing  that  the  plaintiff  sent 
it  short-handed,  and  without  anchors  or  cables,  not  only 
manifested  an  expectation  on  his  part  to  be  promptly  relieved 
of  thecharge,butifknown,affordedinitself  intimation  to  the 
defendant’s  agent  that  he  so  regarded  it,  and  that  when  the 
steamer  left  it,  it  was  in  his  and  the  master’s  view  delivered 
at  the  defendant’s  boom,  and  thenceforth  at  his  risk.  It 
21  5 c p 
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might  also  be  said  to  evince  an  intention  of  waiving  any  lien 
for  the  price,  as  the  plaintiff  could  not  have  expected  payment 
at  the  booms,  but  at  Quebec,  after  the  delivery  at  the  booms. 
The  argument  is  no  doubt  strong  and  forcible  either  way,  but 
it  was  for  the  jury  to  decide.  I think  there  was  evidence 
sufficient  for  them  to  consider  whether  there  had  not  been 
both  a delivery  and  acceptance : I mean  a delivery  and 
acceptance  that  shifted  the  risk  and  changed  the  property 
if  not  done  before,  but  such  acceptance  being  only  of  the 
raft  in  bulk  as  it  was  purchased,  and  subject  to  being  after- 
wardsexaminedand  checked  by  the  specifications, or  measur- 
ed by  defendant  if  he  wished  to  incur  the  trouble  and  expense : 
it  is  not  a question  of  acceptance  on  reference  to  the  Statute 
of  Frauds.  In  some  points  of  view  it  may  have  fallen  short 
of  that;  while  in  others,  though  it  amounted  to  such  accept- 
ance, it  was  consistent  therewith  that  the  defendants  still 
retained  the  right  to  inspect  the  timber  and  reject  it  if  not 
the  same  that  had  been  bought:  the  price  was  fixed, nothing 
was  to  be  done  at  the  boom  to  ascertain  it;  the  quantity  was 
7 1,000 feet  until  the  contrary  was  shewn.  If  the  specification 
was  looked  to  as  a guide,  it  rather  exceeded  it.  If  defendant 
had  chosen  to  measure  it,  and  the  quantity  was  less,  the 
quantity  to  be  paid  for  would  be  less  in  proportion.  The 
plaintiff  had  no  more  to  do;  he  was  not  bound  to  measure  it; 
he  took  it  to  the  place  agreed  upon;  the  defendant  hadnotice 
thereof,  but  did  not  send  men  to  receive  it,  though  numbers 
of  his  servants  were  at  hand;  and  considering  the  season  of 
the  year  and  the  state  of  the  weather,  it  was  reasonable  for 
the  plaintiff  to  have  expected  that  instead  of  the  apathy 
manifested  by  the  defendant’s  servants, a prompt  and  vigilant 
attention  would  have  been  bestowed  upon  a property  of  such 
large  value,  exposed  as  it  was  necessarily  for  a time  outside 
the  boom.  The  defendant’s  foreman  supposed  he  had  effec- 
tually secured  it,  and  it  was  perhaps  owing  to  a too  confident 
reliance  upon  its  safety  that  more  vigilance  was  not  exercised. 
It  was  deemed  safe  at  whosee  ver  risk . According  to  the  terms 
and  spirit  of  the  agreement  the  plaintiff s risk  should  cease 
upon  his  delivery,  or  taking  the  raft  to  and  placing  it  at  the 
booms;  and  when  the  defendant’s  men  and  tackle  secured  it 
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thereto  it  ought  to  be  considered,  quoad  the  risk,  as  having 
been  accepted ; at  least  it  was,  I think,  open  to  the  jury  so 
to  find  on  the  evidence.  And, upon  the  whole, however  diffi- 
cult to  reconcile  my  opinion  with  all  the  cases,  or  however 
doubtful  and  attended  with  difficulty  the  question  may  be,  I 
think  the  more  reasonable  and  satisfactory  conclusion  is,  that 
when  lost  the  raft  of  timber  was  at  the  defendant’s  risk,  as 
between  the  vendor  and  vendees,  and  consequently  that  the 
rule  should  be  discharged.  What  defendant’s  men  did  in 
securing  the  stray  timber,  and  the  defendant’s  conduct  after 
the  loss,  though  not  conclusive  in  proof  of  acceptance,  were 
facts  which  the  plaintiff  was  entitled  to  prove,  to  go  to  ther 
jury  with  the  other  evidence. 

The  timber  in  the  raft  might  have  been  compared  with  the 
specification  with  the  aid  of  lanterns,  the  same  night,  before 
the  return  of  full  tide,  for  all  I see  to  the  contrary,  however 
unusual,  difficult  or  unreasonable.  It  was  practicable,  if  the 
defendant  would  not  receive  the  raft  within  the  booms  with- 
out it,  and  the  occasion  at  that  late  season  of  the  year  was 
urgent. 

McLean,  J.— It  was  proved  that  the  raft  was  towed  from 
Carouge  to  the  Indian  Cove  booms  of  the  defendant,  without 
any  accident  whatever,  only  one  person,  a clerk  of  plaintiff, 
being  on  the  raft  and  in  charge  for  him,  while  being  towed 
from  one  place  to  the  other.  On  arriving  at  Quebec,  the 
master  of  the  steamerwasabouttoputtheraftin  defendant’s 
boom,  above  the  long  wharf,  and  two  persons  came  out  from 
the  wharf  on  the  boom,  and  told  him  to  take  the  raft  below 
the  long  wharf.  It  was  in  consequence  taken  lower  down  to 
the  place  desired,  and  there  it  was  fastened  to  the  defend- 
ant’s boom — ropes  and  assistance  being  given  by  defendant’s 
men  in  securing  it.  By  the  testimony  of  the  master  of  the 
steamer,  and  also  by  the  evidence  of  McCrae,  plaintiff’s  clerk, 
it  appeared  that  the  raft  arrived  at  the  booms  some  time 
before  dark,  and  that  the  defendant’s  agent  and  servants  had 
notice  of  its  arrival.  No  formal  delivery  was  made,  but 
McCrae  swears  distinctly  that  Mr.  White, defendant’s  clerk, 
said,  when  informed  of  its  arrival,  that  he  would  send  men  to 
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take  charge  of  it,  and  he  also  states  that  instructions  were 
given  to  one  Welsh,  a foreman  of  defendant’s,  to  that  effect, 
but  that  he  informed  Mr.  White  he  could  not  get  the  men  to 
turn  out  for  the  purpose,  as  it  was  raining,  and  that  the  raft 
would  be  taken  into  the  boom  when  it  cleared  up  during  the 
night.  There  is  a good  deal  of  evidence-  on  the  part  of  the 
defendant  to  show  that  McCrae  did  not  make  any  delivery  of 
the  raft,  and  that  he  remained  near  it  during  the  night,  for 
the  purpose  of  looking  after  it.  There  is,  however,  no  dispute 
or  doubt  as  to  the  fact  that  the  raft  was  brought  to  the  Indian 
Cove  booms  by  the  plaintiff,  and  there  fastened  to  the  booms 
of  defendant,  some  time  before  dark,  and  that  defendant’s 
clerk  and  servants  received  notice,  and  wereaware  of  its  being 
there,  and  took  additional  fastenings  to  the  raft,  and  endea- 
vored to  make  it  secure.  It  is  alleged  that  this  was  all  done 
by  McCrae  as  plaintiff’s  agent,  and  that  he,  and  not  the 
defendant’s  men,  had  the  charge  of  the  raft.  If  there  was 
in  fact  no  delivery  according  to  the  terms  of  the  contract^ 
then  plaintiff  could  not  recover;  but  if  he  did  all  that  was 
incumbent  upon  him  to  do  to  constitute  a delivery,  then  the 
contract  was  completed  and  th  e loss  of  thetimber  should  fall  on 
the  defendants.  During  the  night,  while  the  raft  was  lying  at 
the  defendant’s  boom, it  broke  loose  in  a storm,  and  was  carried 
away,  and  a great  portion  of  the  timber  lost.  What  was 
saved  was  saved  by  persons  employed  by  defendant,  and  at 
his  expense.  A nonsuit  was  moved  for  onthe  gr  ound  that  there 
was  no  sufficient  evidence  of  delivery  to  entitle  the  plaintiff  to 
recover.  But  the  learned  judge  held,  and  I think  correctly, 
that  there  was  abundant  evidence  to  go  to  the  jury  on  that 
head.  • After  hearing  all  the  evidence,  the  jury  rendered  a 
verdict  for  the  plaintiff,  for  the  value  of  the  timber.  A new 
trial  was  moved  for,  and  cause  shown  during  the  last  term, 
and  it  was  contended  on  the  part  of  the. defendant  that  even 
had  the  timber  been  placed  in  the  booms  of  defendant,  it  would 
still  remain  at  the  risk  of  th  e plaintiffs  till  the  precise  contents 
of  the  raft  were  ascertained  by  actual  measurement  on  the 
part  of  defendant ; that  the  contract  being  to  purchase  the 
timber  at  a certain  price  per  foot,  it  would  not  be  complete 
till  the  number  of  feet  were  ascertained,  and  that  the  plaintiff 
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could  have  stopped  the  timbers  transitu  between  Carouge 
and  Quebec,  and  after  its  arrival  at  Quebec,  at  any  time 
before  a formal  delivery  of  it  was  made  to  defendant.  On 
the  other  hand  it  was  contended  by  Mr.  Hagarty  that  the 
timber  actually  passed  to  the  defendant  by  the  terms  of  the 
contract  while  at  Carouge , though  the  plaintiff  could  not  claim 
payment  for  it  till  he  delivered  it  at  Indian  Cove  boom;  that 
by  the  contract,  plaintiff  sold  and  the  defendant  bought  the 
whole  raft,  at  a certain  rate  per  foot,  and  that  measurement 
was  not  necessary  to  the  completion  of  the  contract,  that 
it  might  be  for  the  purpose  of  ascertaining  what  might  be 
payable  as  the  price  of  the  timber  purchased. 

It  appears  to  me  the  case  went  fairly  to  the  jury,  and 
that  there  was  ample  testimony  to  support  the  verdict 
which  they  rendered, 

The  terms  of  the  contract  could  not  be  varied  by  anything 
done  by  Mr.  McCrae,  plaintiff’s  clerk,  after  gettingtolndian 
Cove  booms.  He  could  not  there  assume  any  responsibility  or 
risk  on  the  part  of  the  plaintiff — nor  could  the  defendant  shift 
the  risk  from  himself  by  leaving  the  timber  outside  the 
booms  during  the  night  after  its  arrival.  All  that  the  plain- 
tiff had  to  do  under  the  terms  of  his  contract  was  to  deliver 
the  timber  at  Indian  Cove  booms  : that  was  done,  and  the 
defendant  was  notified  that  the  timber  was  there.  The 
plaintiff  had  nothing  to  do  with  putting  it  into  the  booms, 
that  wholly  depended  upon  the  defendant  and  his  servants. 
He  had  a right  to  choose  his  own  time : if  he  chose  to 
leave  it  out  side  or  neglected  to  take  it  in,  the  plaintiff  could 
not  be  made  subject  to  the  risk  arising  from  his  choice  or 
neglect.  The  contract,  as  it  appears  to  me,  was  completed  on 
the  part  of  the  plaintiff  by  the  bringing  of  the  timber  to 
Indian  Cove  booms,  without  any  formal  acceptance  there  by 
the  defendant.  But  there  was  evidence  that  the  defendant’s 
clerk  had  notice  of  its  arrival,  and  promised  to  send  men  to 
take  charge  of  it,  and  that  they  did  so  far  take  charge  of  it 
(though  they  say  it  was  for  the  plaintiff)as  to  secure  it  by  addi- 
tional fastenings  to  the  boom.  If  the  timber  had  been  brought 
down  from  Carouge  by  a steamer.withoutthepresenceofany 
one  on  the  part  of  plaintiff,  and  it  hadbeen  brought  to  the  boom 
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and  there  fastened,  and  notice  given  to  the  defendant,  it 
could  scarcely  be  said  that  the  risk  must  be  borne  by  the 
plaintiff,  till  the  state  of  the  weather  or  the  convenience  of  the 
defendant  admitted  of  its  being  placed  in  security.  The  plain- 
tiff was  not  bound  to  know  anything  as  to  defendant’s  desire 
to  have  the  raft  taken  within  the  boom:  nor  was  he  bound 
to  consult  the  defendant’s  convenience  as  to  the  time  of 
arrivals  the  booms.  If  it  was  intended  by  the  defendant  that 
it  should  only  be  received  when  the  state  of  the  tide  or  of 
the  weather  was  such  as  to  admit  of  the  booms  being  opened 
with  perfect  safety,  the  contract  should  so  have  expressed 
it ; but  in  the  absence  of  any  such  stipulation,  I think  the 
plaintiff  did  all  that  was  incumbent  on  him,  and  that  he  is 
entitled  to  recover  the  value  of  his  timber. 

Richards,  J. — In  this  case  there  was  evidence  to  go  to 
the  jury  of  an  actual  acceptance  by  the  defendant’s  ser- 
vants of  the  raft,  after  its  arrival  outside  the  booms  at 
Indian  Cove,  the  place  of  delivery  agreed  upon  ; and  the 
jury  having  found  against  the  defendant  on  the  evidence, I 
do  not  see  any  sufficient  ground  for  the  Court  now  interfering. 

Although  the  jury  took  the  view  of  the  case  contended 
for  by,  and  most  favourable  to,  the  plaintiff,  I am  by  no 
means  prepared  to  say  that  under  the  undisputed  facts  of 
the  case  the  loss  of  the  timber  ought  not  to  be  borne  by 
defendant  and  his  partners. 

On  the  20th  October,1853,the  raft  then  lying  at  Carouge 
Cove,  and  having  being  measured,  was  sold  to  defendant’s 
partner  in  Quebec,  the  specification  of  the  measurement 
being  at  the  time  produced,  showing  71,443  feet,  and  the 
memorandum  of  sale  stating  the  raft  to  contain  about  7 1,000 
feet,  which  was  to  be  delivered  at  Indian  Cove,atthe  booms. 

At  a proper  time  in  the  day  and  of  the  tide,  on  the  24th 
October,  the  plaintiff  put  the  raft  in  tow  of  a steamboat, and 
they  arrived  at  the  Indian  Cove  booms  between  four  and  five 
o’clockintheafternoon,and  by  direction  of  Gilmourfe  Co.’s 
servants  the  raft  was  placed  on  the  east  side  of  the  long 
wharf,  and  temporarily  secured  there.  Afterwards,  the  raft 
was  made  more  secure  by  chains,  &c.  Towards  morning  a 
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storm  arose,  when  the  raft  broke  loose,  and  a large  quantity 
of  the  timber  was  lost.  It  is  contended  by  the  plaintiff  that 
the  timber  was  secured  by  Gilmour&  Co.’s  servants,  with  a 
view  of  accepting  it  under  the  contract  of  which  they  had 
been  made  aware;  whilst  the  defendant  contends,  that  it  was 
not  delivered  at  a reasonable  time  in  the  evening  to  enable 
the  purchasers  to  measure  or  compare  it  with  the  specification, 
and  that  they  could  not  be  required  to  receive  it  until  such 
time  had  elapsed  ; that  they  did  not  in  fact  receive  it,  and 
only  assisted  to  secure  it  for  the  benefit  of  plaintiff. 

As  a general  principle,  I apprehend  that  whenever  goods 
are  sold  and  paid  for,  the  property  in  the  goods  passes  to  the 
purchaser,  so  that  he  may,  if  the  vendor  refuse  to  give  them 
up,  maintain  trover  for  them,  and  wouldhave  to  bear  the  loss 
if  he  permitted  them  to  remain  in  the  hands  of  the  vendor, 
and  they  had  been  then  accidentally  destroyed. 

' jAs  to  agreements  to  be  completed  in  futuro,  the  rule  is, 
that  if  nothing  remains  to  be  done  on  the  part  of  the  seller  as 
between  him  and  the  buyer,  before  the  goods  purchased  are 
to  be  delivered,  the  property  in  the  goods  immediately  passes 
to  the  buyer,  and  that  in  the  price  to  the  seller.  But  if  any 
act  remains  to  be  done  on  the  part  of  the  seller,  then  the 
property  does  not  pass  until  that  act  has  been  done. 

Now  in  the  case  before  us,  I am  hardly  prepared  to  say 
that  the  property  in  the  raft  passed  to  Gilmour  & Co.  when 
it  was  lying  at  Carouge  booms.  The  plaintiff  had  some- 
thing more  to  do  with  it — viz.,  to  take  it  to  Indian  Cove 
booms.  Until  it  was  there  delivered,  his  contract  was  not 
complete;  but  when  it  was  so  delivered,  at  a reasonable  hour 
of  the  day  to  enable  the  purchasers  to  satisfy  themselves  that 
it  was  the  same  raft  they  had  purchased,  and  that  it  was  sub- 
stantially in  the  same  state  as  when  they  made  the  bargain 
for  it,  then  the  plaintiff  having  given  them  the  proper  notice, 
would  have  substantially  performed  his  part  of  the  bargain. 
Under  such  a state  of  facts,  if  an  action  for  goods  sold  and 
delivered  would  not  lie,  at  least  one  for  goods  bargained  and 
sold  would.  If  the  latter  action  would  lie,  the  Court  would 
not  grant  a new  trial  merely  to  allow  the  plaintiff  to  recover 
on  an  amended  declaration. 
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I am  of  opinion  that  the  evidence  is  strong  enough  to 
show  a sufficient  delivery  on  the  part  of  the  plaintiff,  of 
the  raft  at  the  Indian  Cove  booms,  to  pass  the  property 
in  it  to  the  defendant  and  his  partners. 

Wemustlookat  the  position  of  affairs  at  the  time  the  con- 
tact was  made.  The  raft  was  at  Carouge,  was  to  be  deli- 
vered at  Indian  Cove  booms,  situate  about  nine  miles  further 
down  the  stream.  It  could  only  be  taken  down  during  fair 
weather  and  at  a time  when  the  tide  was  running  out,  and 
was  to  be  delivered  at  (not  inside)  the  booms,  and  at  a season 
of  the  year  when  the  weather  was  likely  to  be  very  uncertain. 
It  had  been  measured,  and  the  specifications  were  in  the 
hands  of  the  purchasers.  It  is  not  suggested  that  there  was 
any  unnecessary  delay  on  the  part  of  the  plaintiff  in  removing 
theraftfrom  Carouge,  or  that  it  was  removed  at  an  improper 
hour  of  the  day.  But  it  is  contended  that  it  arrived  at  the 
Indian  Cove  booms  at  a time  of  the  tide  when  it  could  not 
be  taken  inside,  and  at  a time  of  the  day  when  the  timber 
could  not  be  measured.  It  was,  however,  stated  by  Messrs. 
Gilmour  & Co.’s  foreman,  and  by  several  other  witnesses, 
that  it  was  usual  to  take  rafts  into  the  booms  whenever  the 
state  of  the  tide  permitted,  whether  they  were  measured  or 
not,  and  that  in  comparing  the  rafts  with  the  specifications 
they  generally  went  over  the  number  of  pieces  or  averaged 
them,  and  received  the  raft  if  everything  appeared  right.  It 
also  appeared  that  this  could  have  been  done  with  the  raft 
in  question  in  about  an  hour’s  time. 

The  captain  of  the  steamer  by  whom  the  raft  was  towed 
down  stated  that  it  was  about  half -past  four  o’clock  when 
he  left  the  raft  made  fast  at  the  booms,  and  that  it  was  dark 
about  six  o’clock.  It  further  appeared  that  it  would  take 
about  two  hours  for  the  raft  to  come  from  Carouge  to  the 
Indian  Cove,  and  that  it  left  Carouge  at  the  latest  about 
two  o’clock  P.M. ; that  it  could  only  be  taken  out  of  the 
booms  there  at  full  tide,  and  could  not  be  received  into  the 
Indian  Cove  booms  until  the  next  tide  came  in,  although  it 
could  be  and  was  attached  to  the  outside  of  those  booms  at 
about  half  tide.  It  is  true  the  defendant’s  witnesses  seem  to 
consider  that  the  raft  arrived  at  Indian  Cove  as  late  as  five 
o’clock  or  after  that,  but  I think  the  probabilities  are  greater 
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that  it  arrived,  as  stated  by  the  captain  of  the  steamer,  about 
half -past  four  o’clock,  and  if  so,  in  sufficient  time  to  enable 
defendant’s  servants  at  the  boom  to  satisfy  themselves  before 
dark  that  the  raft  was  in  the  same  state  as  when  sold, although 
it  could  not  have  been  minutely  measured.  Their  statements 
went  to  show,  and  I did  think  so  conclusively,  thattheraft 
had  not  arrived  in  time  to  be  put  into  the  booms  before  dark 
that  evening,  and  that  it  was  not  proper  or  safe  to  open  the 
booms  when  the  tide  was  running  out.  This  can,  however, 
make  no  difference  as  to  the  right  of  the  plaintiff  to  recover. 
The  defendant’s  agents  had  notice  of  the  arrival  of  the  raft 
and  in  fact  directed  where  it  should  be  put  in  and  made  fast 
on,  below  the  long  wharf,  and  had  this  notice,  as  I consider, 
in  time  to  have  examined  it.  It  seems  to  me,  the  plaintiff 
having  so  placed  the  raft  at  defendant’s  booms  performed 
all  he  had  to  do ; what  remained  to  be  done  by  him  in  the 
performanceof  his  contract  had  been  done,  and  the  property 
in  the  timber  passed  to  the  defendant  and  his  partners. 

All  the  evidence  goes  to  show  that  the  raft  was  not  detained 
outside  of  the  booms  to  enable  the  defendant’s  servants  to 
measure  or  compare  it  with  the  specifications,  but  was  so 
detained  because  the  state  of  the  tide  and  weather  would  not 
permit  of  its  being  taken  in.  There  was  not  any  thing' said  to 
plaintiff’s  agent  that  the  raft  could  not  be  received  that  night 
because  he  had  arrived  there  so  late  that  the  contents  of  it 
could  not  be  ascertained,  and  that  it  would  be  detained 
outside  until  morning,  to  enable  them  to  ascertain  its  con- 
tents: on  the  contrary,  Welch,  the  defendant’s  foreman,  said 
he  intended  to  have  taken  it  in  at  the  time  of  the  tide.  So 
in  truth  the  suggestion  as  to  verifying  the  specifications  or 
ascertaining  the  contents  of  the  raft  would  have  the  effect  of 
keeping  it  outside  the  boom  at  the  risk  of  the  seller  for 
severalhours, until  the  purchaser  found  the  state  of  thetide 
and  weather  such  as  would  enable  him  to  take  ifcin without 
risk.  In  cases  like  the  present,  when  the  sale  is  made  late  in 
the  fall,  and  the  state  of  the  tide  will  only  permit  of  a delivery 
at  a late  hour  in  the  afternoon,  the  imposing  of  such  a risk  is. 
a serious  matter,  and  Ido  not  see  that  such  was  the  intention 
of  the  parties  in  making  this  contract.  When  the  raft  was 
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placed  beside  the  boom  at  a reasonable  hour,  plaintiff  could 
do  no  more;  he  had  in  fact  done  all  he  undertook  to  do,  and 
the  property  became  vested  in  the  purchasers,  who  must  bear 
the  loss.  On  the  whole,  it  appears  to  me  quite  plain,  from 
all  the  evidence,  that  the  reason  why  the  purchaser  did  not 
take  the  raft  inside  of  his  booms,  and  fully  and  formally 
beyond  all  dispute  into  his  possession,  was,  not  that  he 
had  not  reasonable  time  to  satisfy  himself  that  it  was  in  the 
same  condition  as  when  he  bought  it,  but  that  the  state  of 
the  tide  and  of  the  weather,  or  perhaps  the  negligence  of 
his  servants,  did  not  permit  of  his  taking  it  into  the  booms 
before  it  was  lost;  and  that  any  delay  in  taking  possession 
(if  possession  was  not  actually  taken  by  him,)  was  not  to 
compare  the  raft  with  the  specification,  but  to  enable  him 
more  conveniently  to  take  it  into  his  booms,  and  that  a 
loss  arfsing  while  the  raft  was  lying  outside  the  booms,  from 
such  a cause,  ought  not,  under  the  contract  between  the 
parties,  to  be  borne  by  the  plaintiff. 

As  to  the  two  objections  taken  to  my  charge  at  the  trial 
by  the  defendant’s  counsel,  I suppose  it  is  better  for  me  to 
state  how  I put  the  matters  referred  to  before  the  jury. 

I said  that  the  grounds  on  which  the  plaintiff  contended 
there  had  been  an  acceptance  of  the  raft  were:  First,  the 
positive  evidence  of  McCrea  to  that  effect;  the  securing  of  the 
. raft  to  the  booms  by  defendant’s  servants  the  evening  before 
its  loss ; their  efforts  made  to  save  the  timber  afterwards; 
the  conversation  had  with  Mr.  John  Gilmour,  wherein  he 
spoke  of  the  losses  that  boom  owners  were  subject  to  arising 
from  the  negligence  of  servants,  which  he  (plaintiff)  con- 
tended had  reference  to  the  loss  of  the  timber  in  question  ; 
that  there  could  be  no  fair  pretence  for  keeping  the  raft 
outside  of  the  booms  at  Indian  Cove  to  measure  it  or  ascer- 
tain its  contents,  as  it  had  been  measured  at  Carouge,and 
the  specifications,  which  were  prima  facie  evidence  of  its 
contents,  were  in  the  hands  of  the  purchasers.  I stated 
that  these,  with  others  which  were  suggested  at  the  trial, 
were  the  grounds  on  which  the  plaintiff  contended  that  he1' 
was  entitled  to  his  verdict. 

I then  stated  that  the  defendant  on  the  other  hand  con- 
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tended  that  there  had  not  been  any  delivery  or  acceptance 
of  the  raft ; that  the  evidence  of  White  and  Welch,  and  the 
other  witnesses  called  by  him  showed  this,  and  that,  under 
the  circumstances  proved,  it  was  impossible  for  him  to  have 
accepted ; that  the  securing  of  the  raft  was  to  protect  it  for 
the  plaintiff,  and  not  for  Messrs.  Gilmour  & Co.,  and  that  the 
saving  and  putting  up  of  the  timber  afterwards  was  for  the 
same  purpose;  that,  whether  the  raft  had  been  accepted  by 
him  or  not,  he  was  bound  by  every  moral  consideration 
to  save  the  property,  and  that  the  saving  of  property  for  the 
benefit  of  all  concerned  was  just  and  proper,  and  that  it  could 
not  properly  be  considered  as  furnishing  evidence  that  he 
looked  upon  the  timber  as  his  own  and  therefore  saved  it ; 
that  the  specifications  of  the  raft  were  not  evidences  of  its 
contents  ; that  he  was  not  bound  by  such  measurement ; 
that  he  had  the  right  to  examine  the  raft  and  see  for  him- 
self that  it  contained  the  quantity  plaintiff  said  it  did;  that 
sufficient  reasonable  time  was  not  allowed  him  for  that  pur- 
pose before  the  loss  of  the  raft.  I placed  these  and  other 
views  suggested  at  the  trial  on  behalf  of  the  defendant  be- 
fore the  jury,  as  the  grounds  on  which  he  resisted  the 
plaintiff’s  right  to  recover. 

I further  stated  that  if  defendant’s  servants  picked  up  the 
floating  timber  with  a view  of  saving  it  for  Messrs.  Gilmour 
& Co.,  of  course  that  was  a circumstance  which  would  weigh 
with  them  against  defendant : if,  on  the  other  hand,  that 
was  done  was  for  the  purpose  of  saving  the  timber  for  plain- 
tiff, then  it  would  not  militate  against  defendant:  that  it  was 
evidence  to  go  to  them,  to  be  taken  into  their  consideration. 

That  they  were  to  take  these  and  all  other  facts  into  their 
consideration,  and  then  say  whether  the  raft  had  been  deli- 
vered to  Messrs.  Gilmour  & Co.,  or  not.  If  they  were  satis- 
fied from  all  the  facts  that  they  had  accepted  it,  they  should 
find  for  plaintiff — otherwise  for  defendant. 

Per  Cur. — Rule  discharged. 
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Thomas  Jefferson  Chamberlain  v.  Wyatt  Chamber- 

lain. 

Pleading — Argumentative  denial. 

To  a declaration  on  a promissory  note  by  plaintiff  as  immediate  endorsee, 
defendant  pleaded  that  a son  of  the  payee  was  indebted  to  defendant,  and 
that  after  the  note  became  due  the  payee  endorsed  it  in  blank,  and  deli- 
vered it  to  his  son,  in  order  that  he  [the  son]  as  the  payee’s  agent,  might 
settle  with  defendant,  and  endorse  thereon  the  amount  due  by  the  son  to 
defendant,  yet  that  the  son,  in  fraud  of  payee,  delivered  to  plaintiff  so  en- 
dorsed and  overdue. 

Held — That  the  plea  was  bad,  as  amounting  to  an  argumentative  denial  of 
the  endorsement  alleged. 

Plaintiff  declares  as  immediate  endorsee  of  Zadock  W. 
Chamberlain,  payee  of  a promissory  note  made  by  defendant 
to  him,  dated  8th  February,  1853,  for  £187  10s.,  payable 
eighteen  months  after  date. 

Plea — that  Robert,  a son  of  the  payee,  was  indebted  to 
defendant,  and  that  after  the  note  became  due  the  payee 
endorsed  it  in  blank,  and  delivered  it  to  his  son,  in  order 
that  the  son,  as  the  payee’s  agent,  might  settle  with  the 
defendant,  and  endorse  thereon  the  amount  due  by  the  son 
to  plaintiff ; and  yet  that  the  son,  in  fraud  of  payee,  deli- 
vered it  to  plaintiff  so  endorsed  after  due. 

To  this  plea  the  ground  of  demurrer  is,  that  as  the  plaintiff 
declares  as  the  immediate  endorsee  of  the  payee,  and  as  the 
payee  didnot endorse  it  to  his  son — in  short, never  endorsed 
and  delivered  it  as  endorsed  to  any  one — the  plea  is  an  argu- 
mentative denial  of  the  endorsement  alleged.  The  plea  does 
not  deny  valuable  consideration,  nor  allege  knowledge,  but 
rests  upon  the  ground  of  the  plaintiff’ s having  received  the 
note  after  it  became  due. 

The  demurrer  was  argued  during  this  present  term. 
Richards,  A., in  support  of  the  demurrer  to  the  plea,  cited 
Adams  v.  Jones,  12  Ad.  & E,  455  ; Jones  v.  Corbett,  2 U.  C. 

Q.  B.  R.  828;  Marston  v.  Allen,  8 M.  & W.  494  ; Bell  v.  Vis- 
count Ingestre,  12  Q.  B.  317  ; Lloyd  v.  Howard,  15  Q.  B. 
995  ; Barber  v.  Richards,  6 Ex.  R.  63  ; Blackstone  v.  Chap- 
man, 3 C.  & P.,  221. 

Shertvood,G.,  in  support  of  the  plea,  cited  Smith  v.  Oates, 
4 U.  C.  Q.  B.  R.  185  ; Rose  v.  McCartney,  7 U.  C.  Q.  B. 

R.  100  ; Wazner  v.  Stoutenburg  et  al.,  13  U.C.Q.B.R.  184. 
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Macaulay,  C.  J. — Upon  reference  to  the  cases  cited,  and 
the  cases  of  Bramah  v.  Roberts  (1  N.  S.  469),  Hayes  v.  Caul- 
field (5  Q.  B.  81),  Musgrave  v.  Drake  et  al.  (ib.  185),  Cranch 
y.  White  (1  Bing.  N.  S.,  414),  Smith  v.  Braine  (16  Q.  B. 
244),  Fairclough  v.  Pavia  (9  Ex.  690),  Berry  v.  Alderman 
(14  C.  B.  95) ; the  result  seems  to  be  that  inasmuch  as  the 
plaintiff  claims  as  the  immediate  endorsee  of  the  payee, the 
facts  pleaded  amount  to  an  argumentative  denial  of  such 
endorsement, and  thatunder  a plea  denying  the  endorsement 
alleged  the  defendant  might  show  that  the  payee  did  not  in 
fact  endorse  to  his  son  or  to  any  one  else,  and  that  although 
plaintiff  took  it  by  delivery  from  the  son,  even  though  for 
value  and  without  notice,  still  so  took  it  after  it  became  due, 
the  defendant  is  entitled  to  show  that  fact,  and  having  shown 
it,  to  prove  that  the  payee  did  not  endorse  to  his  son,  nor  did 
the  son  hold  as  endorsee,  but  as  agent  of  his  father,  and  so 
could  not  make  plaintiff  endorsee  of  his  father  by  a fraudu- 
lent transfer,  by  delivery  after  it  became  due. 

I think  the  plea  bad,  though  it  is  a nice  point. 

Per  Cut. — Judgment  for  demurrer. 


Joseph  Canniff  v.  David  D.  Bogart. 

Memorandum — Effect  of,  when  not  pi'oduced — New  trial,  when  party  entitled  to, 

A written  memorandum,  under  which  plaintiff  claims  certain  goods,  not  be- 
ing produced  at  the  trial,  cannot  in  its  absence  be  regarded  as  importing 
more  in  the  plaintiff’s  favour  than  his  own  witnesses  represent. 

Held  also,  that  when  as  in  this  case,  there  was  conflicting  evidence  as  to  the 
rights  of  both  parties,  and  in  the  absence  of  the  bills  and  papers  referred 
to  in  evidence,  the  defendant  was  entitled  to  have  a verdict  for  plaintiff  set 
aside,  the  facts  not  being  fully  elicited  on  the  trial. 

Writ  issued  2nd  September,  1854 ; Declaration,  22nd 
September,  1853.  Replevin  for  taking  pine  planks  and 
boards,  155,000  feet,  of  plaintiff,  and  detaining  the  same. 

Pleas — 1.  Noncepit — to  the  country  and  issue.  2.  Not 
plaintiff’s  goods — to  the  country  and  issue.  3.  Defendant’s 
goods  and  not  plaintiff’s — verification.  Replication  to  third 
plea, that  said  goods  were  the  plaintiff’s — without  this, that 
they  were  the  defendant’s  goods.  Modo  et  forma — to  the 
■country  and  issue. 
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It  appeared  in  evidence  (comm  Burns,  J.)  that  plaintiff 
owned  a large  quantity  of  saw-logs  in  his  boom  at  Belle- 
ville, on  the  east  side  of  the  river,  in  June,  1853. 

It  seemed  there  was  or  had  been  a firm  of  Bigelow  & 
Gilbert,  and  that  the  plaintiff  had  dealings  or  negotiations 
with  them, and  that  Hanford  Colborne,  or  Colborne  & Bick- 
ford, took  their  place.  That  previous  to  the  bargain  next 
mentioned,  said  Colborne  & Bickford  had  been  partners, 
apparently  in  the  lumber  business. 

That  in  June,  1853,  Colborne,  Bickford,  Bigelow,  and  a 
fourth  person  not  named,  (probably  Gilbert  or  Cross,  their 
agent,)  came  to  the  plaintiff  to  speak  of  his  mills;  that  even- 
tually a writing  was  drawn  or  executed  under  seal  by  Han- 
ford Crawford,  in  the  absence  of  plaintiff;  that  afterwards, 
the  next  day  or  so,  Bickford  and  a person  named  Cross,  who 
was  an  agent  of  (query)  Crawford  or  Colborne,  came  with  it 
to  the  plaintiff,  who,  objecting  to  some  portions  of  it,  altered 
it,  and  then  signed  and  sealed  it  also,  Colborne’s  name 
being  already  to  it.  ^ 

It  is  a memorandum  of  an  agreement  made  the  24th  June, 
1853,  bet  ween  the  plaintiff  and  Colborne,  whereby,  in  con- 
sideration of  $1000  to  him  in  hand  paid  by  said  Colborne, 
the  receipt  whereof  was  acknowledged,  the  said  plaintiff 
agreed  to  sell  and  deliver,  and  therefore  sold  and  delivered  to 
said  Colborne  a lot  of  good,  sound,  merchantable,  standard 
pine  logs,  then  in  the  said  plaintiff’s  booms  at  his  mills,  said 
logs  to  be  measured  and  average  20  inches  at  small  end,  esti- 
mated to  be  about  15,000,  and  marked  with  the  “ wheel,” 
which  was  known  to  be  plaintiff’s  mark;  for  which  said  Col- 
borne agreed  to  pay  4s.  currency  for  every  standard  log, 
$3000  down,  and  $5000  to  Bigelow  & Gilbert  on  the  6th  of 
July  then  next,  and  the  balance  to  be  paid  as  said  plaintiff’s 
paper  became  due,  between  the  6th  July  and  1st  August, 
which  was  to  be  paid  in  drafts  of  three  months.  The  said 
plaintiff  further  agreed  to  furnish  the  said  Colborne  with 
1000  logs  of  like  quality  as  above,  at  the  same  price,  to  be 
delivered  in  one  year  from  that  date,  in  boom  at  plaintiff  s 
mills;  said  logs  to  be  paid  for  when  so  delivered.  Said  Col 
borne  is  to  furnish  men  to  put  said  logs  in  the  booms. 
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The  said  plaintiff  also  agreed  to  rent  or  lease  to  the 
said  Colborne  his  saw-mills  at  Canniff  s Mills,  with  all  the 
fixtures  now  about  said  mills,  necessary  for  the  manufac- 
ture of  lumber,'  for  one  year,  with  the  privilege  of  three, 
at  the  yearly  rent  of  £300  currency  per  year. 

The  said  plaintiff  further  agreed  to  put  in  a good  and 
substantial  boom  immediately,  for  the  better  securing  of  said 
logs,  said  boom  to  extend  up  as  far  as  the  logs  were  then 
boomed.  He  also  agreed  to  furnish  ground  sufficient  for  the 
piling  and  seasoning  the  said  lumber  when  manufactured 
from  said  logs, — the  rent  for -said  mills  to  be  paid  quarterly.. 

Signed,  sealed  and  delivered. 

Joseph  Canniff.  [l.s.] 
Hanford  Colborne.  [l.s.] 

(Not  witnessed.) 

The  words  “ said  logs  to  be  measured,  and  average  20 
inches  at  the  small  end,”  and  “ said  Colborne  to  furnish 
men  to  put  said  logs  in  the  booms  f were  interlined,  in  a, 
different  handwriting  from  the  residue.  The  latter,  be- 
cause plaintiff  objected  to  being  at  the  risk  and  expense 
of  putting  the  logs  to  be  furnished  in  the  boom. 

It  was  supposed  by  witnesses  called  by  plaintiff  that  Bick- 
ford and  Colborne  were  partners  at  that  time.  It  turned  out 
that  the  actual  number  of  logs  then  in  the  booms  was  7,700. 

It  is  said  that  Bickford  had  acceptances  at  the  time, 
which  he  gave  to  plaintiff,  but  which  were  retired  unpaid. 
These  were  produced. 

1.  Dated  Belleville,  8th  July,  1855,  drawn  by  plaintiff  at 
three  months,  payable  to  his  own  order  for  $800,  payable 
at  the  Mechanics’ & Farmers’  Bank,  Albany  N.Y.,  and  charge 
to  the  account  of  H.  C.  Addressed  to  H.  Colborne,  Oswego, 
and  accepted  by  him  in  his  own  handwriting.  Protested 
for  non-payment  the  11th  of  October,  1853. 

2.  Dated  Belleville,  July  9th,  1853,  drawn  by  plaintiff, 
to  his  own  order,  at  three  months,  for  $1,000,  payable  like 
the  last  and  charge  to  account  of  Colborne  & Bickford, 
addressed  to  Colborne  & Bickford,  and  accepted  “ Colborne 
& Bickford,”  in  Bickford’s  writing.  Protested  for  non- 
payment, 12th  October,  1853. 
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3.  Dated  Belleville,  July  11th,  1853,  drawn  by  plaintiff 
to  himself  or  order,  at  three  months,  for  $1,500,  payable 
like  the  two  last,  addressed  to  Colborne  & Bickford,  and 
accepted  by  them,  in  Bickford’s  handwriting.  Protested 
for  non-payment  14th  October,  1853. 

That  Colborne  being  spoken  to  on  the  subject,  said  he 
was  aware  of  it,  and  had  telegraphed  to  have  the  first  one 
paid,  and  that  he  and  Bickford  would  get  the  other  two 
but  of  the  way. 

There  is  another  paper  dated  Belleville,  28th  July,  1853, 
stating  that  in  consideration  of  one  draft  for$l,200andone 
for  $1,000  accepted  by  Colborne  & Bickford,  he  (plaintiff) 
had  that  day  given  his  note  for  £550  to  R.  K.  Bickford,  one 
of  the  firm ; said  drafts  to  be  taken  up  by  the  maker  (plain- 
tiff.) (Signed)  Joseph  Canniff — Colborne  & Bickford. 

It  was  further  given  in  evidence  that  the  three  drafts  had 
Been  negotiated  through  the  Commercial  Bank  at  Belleville, 
and  that  when  they  came  back,  the  plaintiff  went  to  Bickford 
; (whohad  remained  and  attended  to  the  businessiatBelle  ville,) 
and  asked  for  security;  that  Bickford  then,  in  November, 
delivered  the  lumber  in  question  in  security  at  the  mill  ; 
that  the  bank  agent  insisted  the  plaintiff  should  have  it  in 
security,  as  the  bank  held  the  bills,  and  that  the  lumber 
was  insured  by  plaintiff,  and  the  receipt  left  with  the 
agent,  that  the  bank  might  be  made  sure. 

One  of  the  plaintiff’s  witnesses  said  he  was  present,  with 
another  witness,  when  the  lumber  was  delivered  to  the  plain- 
tiff, to  secure  him  against  the  drafts  mentioned,  and  others 
which  came  back.  The  other  said  that  he  was  presentatthe 
delivery  of  the  lumber  by  Bickford  to  plaintiff,  in  the  fall 
of  1853.  That  he  (B.)  said  to  plaintiff,  that  he  delivered  it 
over  to  plaintiff, — the  lumber  being  in  sight  at  the  time  he 
was  called  upon  to  witness  the  transaction,  and  the  lum- 
ber being  piled  along  the  ground. 

This  seems  to  have  been  lumber  made  of  the  logs  sold  by 
plaintiff  to  Colborne.  There  was  a written  memorandum 
respecting  the  pledge  of  it  to  the  plaintiff,  in  November,  not 
produced  at  the  trial,  but  the  evidence  represented  it  as 
having  been  drawn  up  in  the  plaintiff  s office,  which  was 
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close  to  the  lumber  yard,  and  from  which  some  of  the  lum- 
ber could  be  seen  ; and  it  was  alleged  that  after  it  was  signed 
by  Bickford,  he  and  the  plaintiff  went  outside,  and  in  sight 
of  the  lumber  he  (B.)  declared  its  delivery  to  the  plaintiff, 
as  also  the  logs  then  in  the  boom  ; but  no  piece  of  it  seems 
to  have  been  actually  touched  or  delivered  in  the  name  of 
the  whole,  nor  did  it  appear  that  it  had  been  removed,  or 
the  plaintiff’s  possession  continued,  otherwise  than  construc- 
tively, from  its  remaining  where  it  was  at  the  time  of  the 
transaction,  undisturbed  by  either  party. 

Colborne  was  at  this  time  absent  in  the  United  States,  and 
does  not  seem  to  have  been  at  Belleville  after  the  bargain  of 
July,  1853,  until  the  spring  of  1854,  Bickford  and  others 
carrying  on  or  superintending  his  business  at  Belleville. 

That  in  the  spring  of  1854  Colborne  came,  Bickford  being 
then  gone,  and  objected  to  the  alterations  that  had  been 
made  in  the  agreement,  declaring  he  had  not  before  seen  it, 
though  a copy  was  left  with  Bickford.  He  denied  Bickford’s 
authority  to  make  such  alterations.  That  plaintiff  did  fur- 
nish more  logs  in  the  spring  of  1854  ; that  Colborne  did  find 
men  to  boom  them  for  a short  time,  and  that  the  lumber 
made  thereout  was  piled  with  the  lumber  of  the  previous 
year.  Also,  that  though  often  spoken  to  respecting  the 
drafts,  he  did  not  repudiate.  Signed  by  Bickford  & Colborne. 

It  appeared  further  that  after  Colborne  came  to  Belleville 
in  1854  he  confessed  judgment  to  Clark,  upon  which  a F%. 
Fa.  against  his  goods  issued,  the  19th  May,  endorsed  to  levy 
£3000  and  upwards.  It  was  received  by  the  sheriff  the  same 
day,  and  the  lumber  in  question  seized  and  sold  under  it  to 
the  defendant,  who  was  acting  in  behalf  of  Clark,  after 
which  it  was  replevied  and  this  action  brought.  The  lumber 
was  said  to  have  been  delivered  in  security  for  three  accept- 
ances which  Colborne  should  have  retired — not  sold  to  the 
plaintiff — and  remained  piled  on  the  same  ground  where  it 
had  been  originally  placed,  being  upon  part  of  the  premises 
demised  to  Colborne. 

It  was  contended  by  defendant’s  counsel : 

1.  That  there  was  no  evidence  of  a change,  and  continued 
change  of  possession. 

2 x 
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2.  That  it  was  not  shown  that  Colborne  and  Bickford  were 
in  partnership. 

Colborne  and  Bickford  were  then  both  called  and  exam- 
ined for  the  defendant. 

Colborne  said  it  commenced  with  Bigelow  & Gilbert,  whose 
place  he  took,  and  to  whom  he  paid  the  $5000,  as  per  agree- 
ment. That  he  drew  on  Clark  for  payment  thereof,  and 
was  indebted  to  him  over  $8000.  He  denied  Bickford’s 
being  a partner  or  interested  in  the  premises, — or  another, — 
otherwise  than  as  engaged  to  serve  him  (Colborne)  at  a sal- 
ary of  wages.  But  he  admitted  they  had  been  in  partner- 
ship previously,  and  that  it  was  known  to  the  people  in 
Belleville^— alleging  that  it  ended  in  March  or  the  1st  April, 
1853,  but  not  publicly  notified.  He  denied  Bickford’s  au- 
thority to  accept  drafts  in  their  joint  name,  or  in  his  (Col- 
borne’s)  name,  with  respect  to  the  transactions  with  the 
plaintiff. 

He  said  he  had  left  three  drafts  with  Cross  amounting  to 
$3000  and  paid  them,  and  that  such  $3000  and  the  $5000  to 
Bigelow  & Gilbert  over  paid  plaintiff,  because  the  logs  fell 
short ; that  the  $800  draft  had  since  been  paid,  he  thought, 
by  the  $1000  draft  of  September  or  October. 

He,  said  plaintiff,  had  given  Bickford  paper  to  meet  what 
he  (C.)  had  over  paid,  and  that  Bickford  gave  the  plaintiff" 
paper.  He  also,  spoke  of  other  drafts,  and  money  or  paper 
transactions,  the  object  of  which  was  to  shew  that  the  three 
drafts  first  mentioned  had  been  paid;  but  he  seemed  to  admit 
being  bound  to  take  up  those  drafts. 

Bickford  said  his  partnership  with  Colborne  ended  the  1st 
April,  being  dissolved  in  Kingston,  and  no  notice  thereof 
given,  after  which  he  served  at  a salary.  That  he  gave 
acceptance  in  the  name  of  Bickford  & Colborne,  to  retire 
plaintiff’s  paper  from  the  bank  ; that  Colborne  was  not  con- 
sulted about  it,  nor  did  he  know  of  it  till  some  time  after- 
wards ; that  it  was  talked  over  at  the  bank  whether  he  had 
authority  to  accept  in  the  partnership  name,  and  that  he 
could  not  do  so  in  Colborne’s  name  alone,  but  considered  he 
had  authority  to  sign  the  acceptances. 

He  admitted  giving  a memorandum  upon  the  lumber, being 
informed  by  plaintiff  that  the  bank  would  not  carry  on  the 
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notes  unless  it  had  some  security  on  the  lumber — he  thought 
in  December.  That  the  memorandum  was  to  give  a lien  on 
the  lumber,  to  the  plaintiff  to  satisfy  the  bank.  That  plaintiff 
said  he  did  not  want  a bill  of  sale,  and  only  wanted  to  sat- 
isfy the  bank,  and  was  told  by  B.  he  had  no  right  to  give  a 
bill  of  sale.  That  he  gave  no  other  possession  than  a lien  by 
the  paper;  that  it  was  done  in  the  office,  and  they  did  not  go 
out  to  the  lumber,  or  make  any  delivery,  and  had  no  authority 
to  sell  or  moi  tgage  it,  but  that  he  intended  to  give  a lien  upon 
it,  but  did  not  tell  Colborne.  That  plaintiff  told  him  to  keep 
it  quiet  and  nothing  could  come  of  it.  That  by  the  agreement 
in  October, Colborne  was  to  procure  $2300  not  $5500, — which 
the  $800  and  $1500  bills  would  equal,  and  that  the  $1000 
bill  must  have  been  one  of  the  accommodation  notes  which 
plaintiff  was  to  retire ; and  that  if  the  $2000  draft  on  Hunt 
had  been  paid,  it  would  have  squared  all  due  to  the  plaintiff. 
That  he  left  for  good  on  the  1st  of  May,  1854. 

He  said  he  had  delivered  $1000  draft  to  the  plaintiff,  which 
Colborne  had  retired,  plaintiff  saying  he  wished  to  show  it  to 
the  bank,  but,  though  asked  for  it,  it  had  not  been  returned. 
Colborne  said  he  also  had  the  property  insured. 

The  learned  judge  left  the  jury  to  decide: 

First.  Whether  Bickford  was  a partner  with  Colborne,  or 
had  authority  to  pledge  the  lumber  in  security  to  the  plaintiff. 

Second.  As  to  the  debt  due— that  the  $2000  draft  on  Hunt 
was  not  paid,  which  left  the  old  debt  due  to  that  extent  at 
all  events,  and  the  amount  due  was  not  to  be  determined  in 
this  action. 

Third.  Whether  there  was  a delivery  of  the  lumber,  and 
an  actual  or  continued  change  of  possession  of  this  lumber. 
If  not,  or  if  Bickford  was  neither  partner  nor  authorized  to 
pledge  it,  plaintiff  would  fail. 

And  told  the  jury  that  the  plaintiff  must  establish  either 
a partnership,  or  authority  aliunde  in  Bickford,  and  an  actual 
and  continued  change  of  possession,  or  fail. 

The  jury  found  for  the  plaintiff. 

No  question  was  raised  on  defendant’s  part,  that  it  was 
necessary  for  plaintiff  to  produce  the  written,  paper  giving; 
over  the  property. 
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Colborne  & Bickford  seem  to  represent  that  a Si 000  draft 
given  in  September  or  October  (and  paid)  covered  the  $800 
draft,  and  that  the  $2000  draft  on  Hunt  included  $300  for 
rent,  and  $260  for  horses.  That  plaintiff  was  only  entitled 
to  $2300  out  of  the  two  drafts  (« qy . $800  and  $1000  ?) 
together  with  $300  and  $260 ; in  all  $2860. 

Whereas,  7700  logs  at  4s.  each,  equal  ....  $6160  or  £1540 


The  three  drafts  in  July  amount  to 3300  or  825 

Leaving $2860  or  £715 

Excluding  interest,  charges,  &c. 


In  Easter  term,  19  Vic.  (1855),  Hagarty.  Q.  C.,  obtained 
a rule  on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  as  against  law  and  evidence — the  weight  of 
evidence,  and  for  misdirection. 

In  Trinity  Term  (Aug.,  1855),  WaUbridge  showed  cause, 
and  contended  there  was  sufficient  evidence  of  a delivery  of 
the  lumber,  and  that  the  partnership  being  disputed  was  left 
to  the  jury,  and  that  Bickford  had  authority  to  mortgage 
the  lumber  as  agent,  if  not  as  co-partner  of  Colborne.  That 
the  defendant  purchased  at  sheriff’s  sale  as  agent  of  Clark, 
and  is  therefore  in  the  same  position. 

That  no  affidavit  is  filed,  denying  the  merits  of  plaintiff’s 
recovery. 

Hagarty , in  reply,  contended — there  was  misdirection,  if 
the  evidence  was  insufficient.  That  the  property  vested  in 
Colborne,  and  he  was  possessed  of  the  land  on  which  the 
lumber  lay.  That  whether  Bickford  was  a partner  or  not, 
was  of  little  moment,  the  property  being  vested  in  Colborne 
solely  by  the  contract.  That  they  were  not  partners  quoad 
the  plaintiff  in  this  transaction,  and  nothing  occurred  after- 
wards to  alter  the  case.  That  the  paper  containing  the 
alleged  lien  was  not  produced  for  the  Court  to  judge  of  the 
legal  effect  of  it.  That  Bickford  denied  authority,  though 
he  did  the  act.  That  as  a mortgage  it  would  be  invalid 
without  registry  or  actual  possession.  That  it  is  uncertain 
whether  the  memorandum  imports  a mortgage  or  lien,  and 
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whatever  it  might  he,  there  was  no  delivery  or  change  of 
possession  in  fact. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  plaintiff  did  not  produce  the  memorandum,  and  in  its 
absence  it  cannot  be  regarded  as  importing  more  than  his 
witnesses  and  Bickford  represent, — merely  a pledge  of  the 
lumber  to  secure  the  three  bills  of  July,  1853.  In  the  con- 
flicting nature  of  the  evidence,  and  in  the  absence  of  bills 
and  papers  referred  to  but  not  produced,  it  is  impossible  to 
decide  satisfactorily  what  Colborne  owed  the  plaintiff.  That 
he  was  indebted  to  him  to  a large  amount  was  the  only  rea- 
sonable inference  from  the  whole  evidence. 

Then,  first,  had  Bickford  authority  to  pledge  the  lumber, 
either  as  partner  or  agent  ? 

2nd.  If  he  had,  was  delivery  made  and  possession  ren- 
dered continued  sufficient  to  support  such  lien  ? 

It  was,  if  anything,  either  a mortgage  or  a pledge. 

As  an  oral  mortgage,  it  would  be  invalid.  As  a written 
mortgage  it  required  registration.  As  a pledge,  the  posses- 
sion, if  received,  was  not  retained,  but  the  goods  remained 
in  statu  quo,  where  they  were, on  the  pledgors  premises, and 
ostensibly  in  his  possession,  custody  and  control.  Such  an 
arrangement  cannot  defeat  the  rightsof  an  execution  creditor. 

Per  Cur. — Buie  absolute  for  a new  trial  without  costs. 
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Robert  Coulter  v.  Christopher  E.  Lee. 

Consideration — partial  failure  of. 

To  a declaration  on  a promissory  note  defendant  pleaded  as  to  £137  10s. 
parcel,  &c. , that  on,  &c. , the  plaintiff  represented  that  he  was  the  owner 
of  certain  lands,  as  the  fact  was,  and  that  he  was  the  equitable  owner  of 
a certain  other  lot  of  land  under  one  R.,  who  had  purchased  from  the 
Crown  and  held  the  same  for  the  plaintiff ; and  plaintiff  then  falsely  and 
fraudulently  represented  to  the  defendant  that  he  could  procure  said  R. 
to  make  an  assignment  of  the  said  lot  to  the  defendant  ; and  the  said 
plaintiff  having  so  represented,  and  offering  to  sell  all  his  right,  title  and 
interest  in  the  above  lands,  &c.,  per  acre,  amounting  to  £677  5s.,  payable 
£250  cash  and  the  balance  by  two  notes  of  the  defendant,  defendant  was 
induced  by  such  representations  to  accept  the  aforesaid  offer  ; and  there- 
upon— to  wit,  on,  &c.,  and  contemporaneously  with  the  making  of  the 
said  note — plaintiff  by  deed  poll  conveyed  to  defendant  all  his  (plaintiff’s) 
right,  title  and  interest,  in  and  to  the  several  lands  above  mentioned  ; 
then  avers  payment  of  £250  in  cash  and  the  making  of  the  two  promis- 
sory notes,  one  of  which  is  the  note  declared  on. 

The  defendant  then  avers  that  the  plaintiff,  at  the  time  of  the  making  of 
the  said  promissory  note  in  the  declaration  mentioned,  had  no  right,  title 
or  interest  in  the  said  lot  of  land,  and  did  not  nor  could  procure  said 
ft.  to  assign  to  the  defendant  his  right,  title,  and  interest  in  the  said  lot, 
but  said  it.  has  hitherto  refused  and  hath  incapacitated  himself  from 
assigning  to  the  defendant  by  assigning  to  another  person. 

Held  bad  on  demurrer,  on  the  ground  that  a partial  failure  of  consideration 
is  no  defence  when  the  amount  of  the  failure  is  unlimited. 

Writ  issued  on  the  6th  of  December,  1854 : declaration, 
on  the  19th  of  December,  1851.  Assumpsit  by  plaintiff  as 
payee  against  defendant  as  maker  of  a promissory  note  for 
£213  125.  Qd.,  with  interest,  dated  6th  May,  1854,  payable 
six  months  after  date,  with  an  averment  that  the  interest 
amounts  to  a large  sum — to  wit,  the  sum  of  £6  11s.  6d. 

Plea — As  to  £137  10s.,  parcel  of  the  sum  of  £213  12s.  6d. 
in  the  promissory  note  in  the  declaration  mentioned,  and  all 
damages  demanded  by  the  plaintiff  in  respect  thereof,  de- 
fendant saith  that  heretofore  — to  wit,  on  the  said  6th  day 
of  May  in  said  declaration  mentioned — the  plaintiff  repre- 
sented to  the  defendant,  as  the  fact  was,  that  he  had  the  right, 
title  and  interest  in  and  to  certain  the  following  lands — that 
is  to  say,  to  the  east  half  of  lot  No.  13  in  the  second  conces- 
sion of  the  township  of  Tosorontio,  in  the  county  of  Simcoe ; 
lot  No.  19  in  the  fifth  concession  of  said  township ; lot  No. 
32  in  the  fifth  concession  of  said  township,  and  lot  No.  17 
in  the  sixth  concession  of  said  township  ; and  said  plaintiff 
at  the  same  time  represented  to  the  defendant  that  he  was 
the  equitable  owner  of  lot  No.  14  in  the  second  concession  of 
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said  township ; which  said  equitable  ownership  of  him  the 
plaintiff,  as  he  alleged,  arose  as  follows ; namely,  “ that  one 
Alexander  Ruthven  had  purchased  the  right  and  title  to  said 
last  mentioned  lot  (which  said  lot  contains  two  hundred  acres 
of  land)  from  the  Crown,  who  at  the  same  time  of  such  sale 
to  him  had  the  right  to  grant  the  same,  but  that  the  said 
Alexander  Ruthven  had  purchased  the  same  on  behalf  of  the 
plaintiff,  and  held  the  same  as  trustee  for  the  plaintiff ; and 
the  said  plaintiff  then  falsely  and  fraudulently  represented  to 
the  defendant  that  he  could  procure  the  said  Alexander 
Ruthven  to  make  an  assignment  of  his  interest  in  said  lot 
No.  14  to  the  plaintiff,  and  that  the  said  Alexander  Ruthven, 
upon  being  called  upon  to  do  so,  would  assign  to  the  defendant 
all  his  interest  in  the  said  land — to  wit,  the  said  lot  No.  14  ; 
and  the  plaintiff  having  so  represented,  and  offering  to  sell  all 
his  right,  title  and  interest  in  the  above  lands  to  the  defendant 
(there  being  in  the  whole  in  said  lands  eight  hundred  and 
sixty  acres  of  land)  at  and  for  the  price  or  sum  of  fifteen 
shillings  and  ninepence  per  acre,  amounting  in  the  whole  to 
six  hundred  and  seventy-seven  pounds  and  five  shillings,  the 
said  sum  to  be  paid  as  follows  : that  is  to  say,  “ the  sum  of 
two  hundred  and  fifty  pounds  cash  down,  and  the  balance  to 
be  secured  by  the  promissory  notes,  to  be  made  for  two  hundred 
and  thirteen  pounds  twelve  shillings  and  six  pence  each  by 
the  defendant,  payable  to  the  plaintiff ; the  defendant  was 
induced  by  the  said  representations  of  the  plaintiff  to  accept 
the  offer  so  made,  and  thereupon,  on — to  wit,  on  the  said  sixth 
day  of  Muy,  and  contemporaneously  with  the  making  of  said 
note,  the  said  plaintiff  executed  to  the  defendant  a deed  poll, 
which  said  deed  poll,  sealed  with  the  seal  of  the  plaintiff',  the 
defendant  brings  here  into  court,  by  which  said  deed  poll  the 
said  plaintiff,  for  and  in  consideration  of  the  sum  of  six  hun- 
dred and  seventy-seven  pounds  and  five  shillings,  therein 
expressed  to  have  been  in  hand  well  and  truly  paid  by  the 
defendant  to  the  plaintiff,  upon  the  execution  and  delivery 
thereof,  sold,  assigned  and  transferred  unto  the  defendant 
all  his  the  plaintiffs  right,  title  and  interest,  benefit,  claim 
and  demand,  whether  at  law  or  in  equity  or  otherwise 
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howsoever,  of,  in  and  to  the  several  lands  and  every  of  them 
respectively — namely,  in  said  deed  poll, — the  said  lands, 
tenements  and  premises  therein  mentioned  being  those 
hereinbefore  mentioned  ; and  the  defendant  avers  that  at  the 
date  of  execution  of  said  deed  poll  he  paid  to  the  plaintiff 
two  hundred  and  fifty  pounds,  part  of  the  said  sum  of  six 
hundred  and  seventy-seven  pounds  six  shillings  therein 
mentioned,  and  made  to  him  his  two  several  promissory  notes 
for  two  hundred  and  thirteen  pounds  twelve  shillings  and 
six  pence  each,  to  secure  the  balance  of  the  said  sum  of  six 
hundred  and  seventy-seven  pounds  and  five  shillings  therein 
mentioned,  one  of  which  said  notes  is  the  note  in  the  said 
declaration  mentioned ; and  the  other  note  which  said  de- 
fendant then  gave  is  not  yet  due. 

And  the  defendant  avers  that  at  the  date  of  the  execution 
of  said  deed  poll  and  of  the  making  of  said  promissory  note 
in  declaration  mentioned,  the  plaintiff  had  no  right,  title  or 
interest  in  the  said  lot  No.  14,  to  convey  or  assign  ; and  the 
plaintiff  did  not  and  could  not  then  or  since  that  time  pro- 
cure the  said  Alexander  Ruthven  to  assign  to  the  defendant 
his  right  and  interest  in  said  lot  No.  14  or  any  part  thereof, 
although  the  said  plaintiff  and  said  defendant,  after  the 
making  of  the  said  note  in  the  said  declaration  mentioned — 
to  wit,  on  the  seventh  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four,  and  frequently 
since  that  time — requested  the  said  Alexander  Ruthven  to 
assign  his  right  and  interest  in  said  lot  to  the  defendant;  and 
the  said  Alexander  Ruthven  then  and  ever  since  has  refused 
to  assign  his  right  and  interest  therein  to  the  defendant, 
although  the  defendant  was  then  and  ever  since  has  been 
ready  and  willing  to  accept  an  assignment  of  his  right  and 
interest  therein. 

And  the  said  Ruthven  has  since  that  time  incapacitated 
himself  from  conveying  his  right  and  interest  therein  to  the 
defendant,  by  conveying  his  right  and  interest  therein  to 
another  party  other  than  the  defendant  or  said  plaintiff;  con- 
cluding with  a denial  of  possession  by  defendant:  verification. 

Demurrer  to  plea,  on  the  grounds  that  the  circumstances 
set  forth  in  the  plea  do  not  shew  any  defence,  because  the 
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partial  failure  of  consideration  or  fraud  on  the  part  of  the 
plaintiff  to  the  extent  shewn  by  the  plea,  cannot  be  set  up, 
the  defendant  still  insisting  on  and  taking  benefit  from  the 
conveyance  set  out  in  the  plea. 

Second.  Because  the  failure  shewn  is  unliquidated. 

Third.  Because  the  note  sued  on  is  one  of  two,  and  the 
failure  applies  to  the  other  note  and  the  cash  payment  as 
much  as  to  this  note. 

Fourth.  Because  it  is  not  averred  that  at  the  time  of  such 
representation  by  plaintiff  he,  the  plaintiff,  was  aware  that 
he  had  not  the  interest  which  he  represented  himself  to  have, 
or  that  he  knew  he  could  not  procure  said  Ruthven  to  assign. 

Fifth.  Because  it  is  not  averred  that  there  was  not  any 
other  consideration  for  defendant’s  making  or  paying  the  note. 

The  demurrer  was  argued  during  this  term.  Dalton  in 
support  of  the  demurrer:  That  plaintiff  is  only  averred  to 
have  represented  that  he  had  the  right,  title  and  interest,  and 
not  that  he  had  fraudulently  made  such  representation,  which 
should  have  been  averred  in  the  plea — Pasley  v.  Freeman, 
Smith’s  Leading  Cases ; Rawlings  v.  Bell,  1 C.  B.  951. 

That  the  amount  of  £137  105.  is  not  shewn  to  be  a liqui- 
dated sum. 

That  plaintiff  only  agreed  to  give  his  right,  title  and  interest 
in  the  lands,  and  the  plea  shews  that  the  defendant  got  that. 

That  a partial  failure  of  consideration  is  no  defence  when 
the  amount  of  the  failure  is  unliquidated — Trickey  v.  Larne, 
6 M.  & W.  278  ; Moggridge  v.  Jones,  14  East  486  ; Kellogg 
v.  Hyatt,  1 U.  C.  Q.  B.  R.  445  ; Stephens  v.  Watkinson,  2 
B.  & Ad.  320. 

That  the  case  of  Serle  v.  Waterworth,  4M.  & W.  9.  shews 
that  defendant  should  have  averred  that  there  was  no  other 
consideration  for  the  note  than  that  stated  in  the  plea. 

j Read,  D.  B.,  contra,  contended  that  the  objection  of  there 
being  no  other  averment  of  consideration  could  only  be  taken 
by  special  demurrer — Lewis  v.  Cosgrove,  1 Moor  & Payne,  79. 

He  referred  to  Evans  v.  Collins,  5 Q.  B.  804  ; Collins  v. 
Evans,  5 Q.  B.  820 ; Gresham  v.  Hostan,  2 C.  & P.  540 ; 
Betts  v.  Gibbins,  2.  A.  & E.  57 ; Toplis  v.  Grane,  5 N.C.  636t 
2 y v.,  u.  c.  c.  P. 
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Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  the  plea  bad.  I take  the  rule  to  be  that  fraud 
avoids  the  security  in  to  to  though  it  pervade  the  consideration 
to  a partial  extent,  only.  If  so,  it  follows  that  the  professing 
to  answer  part  only  of  the  note  pleads  matter  (if  it  be  a good 
plea  of  fraud)  which  shews  it  entirely  void,  and  so  indirectly 
^answers  to  the  whole  note.  If  not  a good  plea  of  fraud,  but 
of  failure  of  consideration  only,  it  is  bad  for  not  answering 
all  it  professes  to  answer,  for  the  partial  failure  relied  upon 
applies  to  the  £250  paid  and  the  other  note  as  well  as  this* 

Further,  if  fraud  and  covin  be  relied  upon,  it  might  be 
pleaded  to  the  whole  note  in  brief  terms.  And  if  such  fraud 
be  partial  only,  the  defendant  should  have  elected  to  repu- 
diate the  whole  transaction,  or  to  adhere  to  the  contract  and 
take  his  remedy  under  it,  if  any,  for  the  partial  damage  sus- 
tained. He  cannot  adopt  it  partially  and  reject  it  partially, 
at  least  in  relation  to  the  security.  He  ought  to  restore  all 
the  consideration  received  on  discovering  the  fraud,  and  so 
rescind  the  bargain  in  toto,  but  cannot  adopt  what  is  bene- 
ficial and  reject  that  which  is  not  so. 

If  failure  of  consideration  merely  be  relied  upon  the  diffi- 
culty is,  that  it  affects  not  only  the  instrument  partially,  even 
as  respects  such  failure,  but  that  the  failure  in  itself  is  inde- 
finite in  this,  that  all  the  lands  are  purchased  together  at  so 
much  an  acre,  and  it  does  not  follow  that  the  waiff  of  title 
to  the  lot  in  question  constitutes,  in  comparison  with  the 
whole,  a partial  failure  to  the  specific  amount  of  155.  9 d.  per 
acre ; for  in  fact,  it  may  be  worth  less,  and  only  purchased 
together  with  the  lands,  some  of  which  might  be  worth  more. 
If,  however,  the  note  was  given  for  the  whole  purchase 
money,  and  the  defence  was  entire  failure  of  consideration 
as  to  200  acres  of  the  land,  I am  not  prepared  to  say  it 
might  not  be  a good  defence,  except  that  being  a contract  of 
sale  under  seal  it  is  probable  that  in  the  absence  of  fraud  the 
defendant  would  be  without  remedy  at  law,  unless  founded 
upon  the  contract  itself — Kellogg  v.  Hyatt,  (1  U.  C.  Q.  B.  R. 
445),  Tuck  v.  Tooke  (9  B.  & C.  437),  Campbell  v.  Fleming 
(1  A.  & E.  40),  Chitty  on  Bills,  72. 
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The  price  of  the  land  retained  by  the  defendant  exceeds  the 
sum  paid  £250  and  the  amount  of  this  note,  and  if  the  failure 
as  to  the  lot  in  question  can  be  deducted,  I should  think,  at 
all  events,  it  can  only  be  upon  the  last  note ; that  is,  the 
balance  remaining  after  full  payment  for  the  lands  retained. 

Per  Cur. — Judgment  for  demurrer. 


Daniel  Macdougall  et  al.,  Administrators  of  D. 
Robertson,  v.  Donald  vEneas  Macdonell  et  al. 

Title — Covenant  for — Executors — Powers  to  sell  lands  to. 

In  covenant  by  plaintiffs,  administrators,  &c. , against  defendants,  executors’ 
&c.,  on  a deed,  whereby  defendants  covenanted  with  plaintiffs  intestate 
that  they  at  the  time  of  the  making  of  such  deed  were  the  true,  lawful  and 
rightful  owners  of  the  land,  &c. , and  then  were  seized  in  fee  in  their  own 
right  of  a good,  sure,  perfect,  absolute  and  indefeasible  estate  of  in- 
heritance in  fee  simple  iu  the  said  lands,  without  anything  to  alter,  charge, 
change  or  encumber  the  same.  It  appearing  on  the  trial  that  the  defend- 
ants claim  under  a clause  of  their  testator’s  will  to  dispose  of  any  of  the 
testator’s  lands  in  case  it  should  be  necessary  for  the  purpose  of  liquidating 
any  debt — 

Held,  after  verdict  for  plaintiff,  that  there  should  be  a new  trial  on  pay- 
ment of  costs,  to  enable  defendants  to  prove  the  existence  of  debts  of  the 
testator  — a fact  material  to  maintain  the  sale. 

Held  also,  that  if  the  power  were  well  exercised  the  estate  passed  to  the  heirs 
at  law,  and  in  that  event  the  action  was  not  maintainable  by  the  exe- 
cutors, but  by  the  heir  at  law. 

Writ  issued  12th  March,  1855.  Declaration:  that  in  the 
lifetime  of  the  said  Robertson — to  wit,  on  the  29th  of  May, 
1847, — by  indenture  of  that  date,  in  consideration  of  £65, 
defendants  granted,  bargained  and  sold  to  said  intestate  lot 
No.  17,  on  the  north  side  of  Eighth-street,  town  of  Cornwall, 
to  hold,  freed  and  discharged  from  all  incumbrances  to  said 
intestate  and  heirs,  in  fee.  That  defendants  covenanted  with 
said  intestate,  his  heirs  and  assigns,  that  defendants  then  were 
the  true,  lawful  and  rightful  owners  of  all  and  singular  the 
said  parcel  or  tract  of  land,  and  then  were  seized  in  their  own 
right  of  a good,  sure,  perfect,  absolute  and  indefeasible  estate 
of  inheritance  in  fee  simple  of  and  in  the  said  lands  in  and  by 
the  said  indenture  granted,  bargained,  sold,  &c.,  without  any 
Condition,  limitation  or  use  or  user,  or  any  other  matter  or 
thing  to  alter,  charge,  change,  encumber  or  defeat  the  same. 
Yet  that  defendants  before — at  the  time  or  since  the  exe- 
> f the  said  indenture — were  not  the  true  and  lawful 
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owners  of  the  said  lands,  or  any  part  thereof,  nor  were  they 
seized  in  fee  as  above  mentioned,  contrary  to  the  true  intent 
and  meaning  of  the  said  indenture  and  of  defendants’  coven- 
ant in  that  behalf. 

Second  count : Similar  indenture  and  covenant  of  like  date 
as  to  lot  No.  16,  south  side  of  Ninth-street,  Cornwall,  and 
like  breaches. 

Pleas  to  first  count : That  at  the  time  of  the  execution  of 
the  said  indenture  defendants  were  the  lawful  owners,  & c., 
and  seized  thereof  in  fee  in  the  terms  of  the  covenant — to  the 
country  and  issue. 

To  the  second  count : A similar  plea. 

It  appeared  at  the  trial  at  Cornwall,  before  Macaulay,  C.  J.y 
C.  P.,  that  lot  No.  17,  north  side  of  Eighth-street,  was  grant- 
ed to  William  Caydermand  23rd  of  January,  1832,  and  lot 
No.  16,  south  side  of  Ninth-street,  was  granted  to  Robert 
Putman  17th  of  January,  1833  : and  there  the  plaintiffs 
rested  their  case. 

The  defendants  proved  the  will  of  the  late  Duncan  Mac- 
donell,  dated  19th  of  March,  1834?,  with  two  codicils  dated 
22nd  and  24?th  of  M^rch,  1834? ; and  it  was  admitted  that  the 
testator  died  seized  in  fee  of  the  lands  in  question. 

The  defendants  relied  on  the  seventh  clause  of  the  first 
codicil,  as  follows : “I  hereby  authorize  and  declare  my  wish 
to  empower  my  aforesaid  executors  and  administrators,  should 
it  be  necessary  to  liquidate  any  debt  or  debts  that  is  or  may 
become  due  to  any  person  or  persons  now  or  hearafter,  to 
sign  and  execute  any  conveyance  or  title  for  any  part  or 
portion  of  my  wild  lands  or  other  lands  belonging  to  the 
estate,  and  their  act  to  be  considered  effectual  in  law  ; and 
my  last  request  is,  that  the  said  executors  and  administrators 
are  also  empowered  to  collect  all  outstanding  debts  and  book 
accounts  due  to  my  estate,  and  also  to  pay  all  lawful  debts 
due  by  the  estate  up  to  the  time  of  my  decease.” 

The  will  (clause  No.  10)  appointed  William  Frazer, 
Alexander  Macdonell,  J ohn  Macdonald  and  Duncan  McMillan 
executors  and  administrators,  “ to  act  in  behalf  and  on  part  of 
my  family,  as  they  may  see  fit,  just  and  lawful  to  do.” 

Number  five  bequeathed  the  remainder  of  his  wild  lands, 
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together  with  town  lots,  to  he  equally  divided  between  his 
sons  and  daughters. 

The  second  clause  of  the  first  codicil  bequeathed  to  his  son 
Duncan  five  town  lots  in  Cornwall,  including  No.  17  on  the 
north  side  of  Eighth-street,  and  16  on  the  south  side  of 
Ninth-street,  in  fee. 

Number  four:  Should  any  of  the  lands  devised  be  required 
to  liquidate  debts,  the  lands  devised  to  the  others  to  contribute. 
The  second  codicil  empowered  the  executors  to  sell  wild  land 
for  the  support  of  children,  &c.,  and  devised  to  them,  and 
appointed  Donald  ^Eneas  Macdonell  executor  in  addition. 

The  defendants  were  the  surviving  executors  when  the  deeds 
were  executed,  but  did  not  prove  the  existence  of  any  debt 
requiring  the  sale  of  the  lots  to  liquidate  the  same. 

The  learned  Chief  Justice  ruled  in  favor  of  the  plaintiffs, 
and  a verdict  was  rendered  in  their  favor  for  £196  3s.  8 d. 

During  this  term,  Brough  moved  for  and  obtained  a rule 
Nisi  on  the  plaintiffs  to  shew  cause  why  a nonsuit  should  not 
be  entered,  but  the  rule  should  be  to  set  aside  the  verdict 
for  misdirection,  as  no  leave  to  move  a nonsuit  was  reserv- 
ed. It  was  contended  the  defendants  should  shew  their  right 
to  convey  by  proving  a debt  or  debts  as  the  condition  upon 
which  alone  they  could  do  so,  in  execution  of  the  power  con- 
ferred by  the  will. 

But  it  was  not  contended  that  the  plaintiffs,  as  adminis- 
trators, could  not  sue  on  the  covenants  declared  upon,  or  that 
the  covenants  were  not  for  seizen  in  fee,  &c.,  and  not  mere- 
ly for  right  to  convey. 

It  was  said  the  plaintiffs’  intestate  had  never  entered,  and 
had  not  been  evicted,  but  that  the  vendee  of  the  devizee  was 
possessed. 

Reference  was  made  to  the  cases  of  Kingdon  v.  Nottle,  1 
M.  & S.  355;  S.  C.  4 M.  & S.  55  ; Jones  v.  King,  4 M.  & S. 
188 ; Chamberlain  v.  Williamson,  2 M.  & S.  408 ; Platt  on 
Covenants,  521-2 ; Wilkins  on  Executors,  518,  520. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  rule  should  be  made  absolute  for  anew  trial 
on  payment  of  costs,  to  enable  the  defendants  to  prove  the 
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existence  of  debts — a fact  material  to  be  proved,  to  justify 
and  sustain  the  sale. 

It  appears  that  if  that  fact  were  proved,  the  breach  of 
covenant  would  still  remain  unanswered,  being  an  absolute 
covenant  for  seizin  in  fee,  &c.,  whereas  at  best  the  defendants 
had  only  a power  over  the  fee  to  sell  it,  and  were  not  seized 
thereof 

But  if  the  power  was  well  exercised  it  would  follow  that 
the  estate  passed  by  force  of  the  will ; and  if  so,  it  vested  in 
the  donee  of  the  power,  and  descended  to  his  heirs  notwith- 
standing the  breach  of  covenant ; and  in  that  event  the  ac- 
tion is  not  maintainable  by  the  executors  of  the  testator,  but 
by  his  heir  at  law ; the  loss  by  the  breach  of  covenant  would 
be  nominal  only,  and  in  that  light  the  verdict  is  too  high, 
and  the  loss,  whatever  it  may  be,  would  seem  to  be  to  the 
inheritance,  and  not  to  the  personal  estate  of  the  devisee  or 
testator. 

Per  Cur. — Rule  absolute. 


Daniel  Harvey  Shipman,  Administrator,  v.  Norman 
Shipman. 

Evidence — Admissibility  of — Debts,  payment  of  intestate's. 

In  an  action  of  trover  by  plaintiff  as  administrator,  &e.,  where  it  appeared 
that  defendant  had  appropriated  certain  goods  of  the  intestate,  but  had 
paid  debts  of  the  intestate  to  the  amount  of  the  value  of  the  goods  so  ap- 
propriated, which  however  was  not  pleaded—  Held,  after  verdict  for  de- 
fendant that  the  plaintiff  was  entitled  to  a verdict,  as  evidence  of  such 
payment  was  not  admissible.  The  rule  was  however  made  absolute  on 
terms,  &c. 

Trover  brought  by  the  plaintiff  as  administrator  to  re- 
cover from  the  defendant  the  value  of  certain  articles  of 
household  furniture,  and  of  some  grain,  flour,  &c.,  alleging 
the  pi  operty  to  be  his,  as  administrator  as  aforesaid  after 
the  death  of  intestate — to  wit,  on  the  12th  of  March,  1855, 
Conversion  on  the  same  day.  Defendant  pleads  not  guilty, 
and  not  possessed. 

At  the  trial,  before  Richards , J.,  at  the  Spring  assizes  for 
1855,  held  at  Perth,  for  the  united  counties  of  Lanark  and 
Renfrew,  it  appeared  that  Daniel  Shipman,  the  father  of  both 
plaintiff  and  defendant,  died  on  the  3rd  of  October,  1853, 
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intestate.  Plaintiff  was  then  residing  in  one  of  the  United 
States  of  America — out  of  Upper  Canada. 

On  the  19th  of  October  of  that  year  an  agreement  under 
seal  was  entered  into,  described  as  being  by  and  between  the 
parties  thereunder  written,  heirs  of  the  late  Daniel  Shipman, 
of  the  township  of  Ramsay,  in  the  county  of  Lanark,  in  the 
province  of  Canada,  miller,  whereby  Sylvan  us  R.  Shipman, 
Norman  Shipman,  Samuel  Shipman,  Jehoida  B.  Shipman, 
Mellison  Shipman,  Catharine  Rose  or  Shipman,  Rachael 
Shipman  and  Olive  Shipman,  mutually  agreed  with  each 
other  that,  as  far  as  they  had  any  interest  in  the  estate  of  the 
deceased,  and  during  the  time  the  same  might  be  encumbered 
— viz.,  for  four  years  or  thereabouts, — and  during  the  said 
period  the  business  should  be  conducted  by  Sylvanus,  Nor- 
man and  Samuel.  Sylvanus  was  to  take  charge  of  and  conduct 
the  saw-mill,  Norman  the  grist-mill,  the  slide  to  be  conducted 
under  the  joint  management  of  Sylvanusand  Norman  (but  in 
the  event  of  the  plaintiff  returning  to  that  part  of  the  country,, 
and  wishing  to  remain  on  the  estate,  then  the  slide  to  be  under 
his  care)  he  was  to  keep  books,  and  account  for  the  profits  in 
the  same  manner  as  the  others,  and  to  be  allowed  at  the  same 
rate  per  annum  for  his  services ; and  Samuel  was  to  take 
charge  of  and  manage  the  farm,  cattle,  live-stock,  farm  im- 
plements, &c.,  during  thetime  the  estate  might  be  encumber- 
ed. They  were  each  to  keep  regular  day  books,  wherein  tho 
transactions  and  accounts  should  be  regularly  kept,  and  once 
in  each  week  to  be  entered  in  a general  ledger,  wherein  the: 
whole  accounts  of  the  estate  will  be  fully  and  fairly  exhibited; 
and  they  were  each  to  have  out  of  the  estate  for  their  ser- 
vices <£75  per  annnm,  besides  an  allowance  for  any  necessary 
assistance  in  carrying  on  the  business ; the  profits  arising 
from  the  said  mills,  farm  and  slide  to  be  accounted  for  every 
week  and  deposited  in  the  hands  of  Smith  Coleman  (who  was 
to  act  as  treasurer  of  the  estate)  to  form  a fund  for  the  liqui- 
dation of  the  debt  thereon. 

It  was  also  provided  by  the  agreement  that  Jehoida  B. 
Shipman  (being  a minor)  should  be  under  the  care  of  N orman, 
and  in  accordance  with  his  own  desire  should  be  allowed  to 
work  in  the  grist-mill  and  to  be  provided  in  necessary  food 
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.and  clothing  and  such  monthly  wages  as  might  he  agreed 
upon;  that  Mellison  Shipman,  being  in  a very  debilitated 
state  of  health,  should  remain  in  the  house,  and  that  £12  105. 
per  annum  should  be  allowed  her  from  the  estate,  besides 
what  flour  she  might  require  for  her  own  use,  with  a stove 
and  firewood;  and  as  it  was  indispensably  necessary  that 
some  person  should  be  constantly  in  attendance  upon  her,  it 
was  agreed  that  her  two  sisters  Rachael  and  Olive  should 
remain  in  the  house  to  attend  to  her  necessities,  and  one-half 
of  a flat  of  the  dwelling  should  be  set  apart  for  that  purpose, 
and  Rachael  and  Olive  to  be  supplied  from  the  estate  with  a 
sufficient  quantity  of  flour  for  their  own  use. 

That  as  to  Mrs.  Catharine  Rose,  daughter  of  the  intestate^ 
then  residing  in  the  dwelling  house  and  having  apartments 
therein  for  her  own  use,  by  an  agreement  previously  entered 
into  and  to  continue  during  her  husband’s  absence,  provision 
was  thereby  made  that,  should  any  unforeseen  event  happen 
with  regard  to  her  husband’s  return  at  the  expected  time,  or 
she  should  be  otherwise  left  destitute,  that  she  should  be 
allowed  to  retain  her  appartment  and  to  be  furnished  with  a 
suitable  quantity  of  firewood  and  the  sum  of  six  pounds  yearly. 

There  was  also  a provision  for  the  widow  in  lieu  of  dower; 

■ and  it  was  then  declared  that  it  was  the  true  intent  and 
meaning  of  the  agreement  being  entered  into  that  the  debt 
might  be  liquidated  and  paid,  that  the  whole  estate  might 
thereafter  be  more  advantageously  divided  amongst  the  heirs. 
The  widow  also  became  a party  to  the  agreement  by  signingit. 

Under  this  arrangement  the  parties  went  on,  and  the 
plaintiff*  himself  came  in  the  Spring  of  1854  and  took  charge 
of  the  slide,  and  obtained  letters  of  administration  on  the  15th 
,of  April,  1854.  On  the  14th  of  June,  1854,  Sylvanus  Ruben 
Shipman,  Norman  Shipman  and  Samuel  Shipman  entered 
into  a bond  to  plaintiff,  as  administrator  of  the  estate  of  the 
late  Danial  Shipman,  in  the  penal  sum  of  £500,  to  be  paid  to 
plaintiff  as  such  administrator:  there  was  a recital  of  the 
agreement  hereinbefore  referred  to,  and  a statement  that  it 
was  then  desirable  that  an  account  should  be  rendered  of  the 
monies  paid  out  and  received  by  them  respectively,  and  that 
the  business,  so  far  as  the  said  three  brothers  had  conducted 
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it,  should  be  wound  up,  and  that  the  indebtedness  of  any 
of  them  to  the  estate  should  be  ascertained  and  made  known, 
that  the  same  might  be  paid  over  to  the  parties  entitled 
thereto ; and  David  Campbell  and  Matthew  Anderson  were 
appointed  arbitrators  to  investigate  the  said  accounts ; then 
followed  the  condition  that  if  the  obligors  should  abide  by  and 
keep  the  award  of  the  arbitrators  the  bond  should  be  void. 
On  the  3rd  of  August,  1854,  the  arbitrators  made  their  award, 
in  which  they  state  that,  having  heard  the  statements  , of  the 
parties  and  having  examined  the  respective  books  and  accounts 
produced,  and  having  investigated  the  transactions  of  the 
parties,  awarded  that  there  was  justly  due  and  owing  to  the 
estate  from  Sylvanus  Ruben  Shipman  £169  9s.  5d.,  and  that 
the  same  should  be  paid  to  the  administrator  within  ten  days 
from  the  date  thereof;  that  Samuel  Shipman  was  justly  owing 
the  sum  of  £24  9s.  7 d.,  of  which  £12  18s.  8 d.  was  due  the 
mill  department,  the  same  to  be  paid  forthwith ; that  the 
estate  was  indebted  to  Norman  Shipman  £7  13s.  1 Which 
was  to  be  paid  him  forthwith,  but  that  all  the  money  paid  to 
Mr.  Coleman,  amounting  to  £199  13s.  1 Jcl,  the  book  accounts, 
amounting  to  £260  12s.  Id,  besides  the  grain  then  in  the 
mill,  should  belong  to  the  essate. 

They  further  found  there  was  in  the  hands  of  the  adminis- 
trator, being  the  proceeds  of  the  slide,  the  sum  of  £220  Is.  2 \d. 

After  directing  who  should  pay  the  expense  of  the  award, 
they  remark  that  they  have  taken  no  notice  of  the  salaries  of 
Norman  and  Samuel  Shipman  ; the  amount  being  previously 
agreed  upon,  the  administrator  will  pay  them  the  same. 

Before  the  signing  af  the  agreement  an  inventory  was  taken 
of  the  personal  property  of  the  intestate,  including  <£100  in 
cash,  which  amounted  to  about  £600.  The  household  furni- 
ture was  divided  into  eleven  lots,  being  the  number  of  heirs, 
and  one  of  the  shares  appropriated  to  each  of  the  heirs  by  lot. 
The  defendant  took  as  his  share  one  of  the  lots  valued  af 
£8  14s. ; all  this  was  done  before  plaintiff  came  down,  and 
before  letters  of  administration  were  taken  out,  the  parties  at 
that  time  not  deeming  it  necessary  to  take  out  letters. 

Plaintiff  came  to  that  part  of  the  country  in  the  spring  of 
1854.  After  he  came  down,  for  the  purpose  of  collecting 
2 Z V.,  U.  C.  C.  P. 
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debts,  it  was  deemed  advisable  that  letters  of  administration 
should  be  taken  out;  and  by  consent  of  all  parties  they  were 
awarded  to  plaintiff  on  the  15th  day  of  April,  1854.  Intestate 
before  his  death  had  borrowed  a large  sum  of  money,  amount- 
ing to  about  <£1500,  which  was  secured  by  mortgage  on  the 
real  estate.  Defendant,  after  plaintiff  came  down,  and  after 
the  issuing  or  the  letters  of  administration,  gave  plaintiff 
a receipt  for  the  articles  of  household  furniture  which  fell  to 
his  lot,  valued  as  before  mentioned  at  £8  14s.  During  the 
trial  evidence  was  given  to  shew  that  defendant  had  disposed 
of  about  150  bushels  of  wheat;  and  there  were  some  other 
articles  of  small  value,  such  as  rye,  barley,  &c.,  amounting 
altogether  to  about  £5  3s.  3d.,  of  which  evidence  was  offered 
to  charge  defendant,  as  for  a conversion.  It  was  also  sought 
to  charge  him  with  the  value  of  the  household  furniture  for 
which  he  had  given  a receipt.  It  was  further  urged  that 
defendant  was  liable  for  the  value  of  22f  yards  of  bolting- 
cloth,  valued  at  £11  7s.  6d.  As  to  this  latter  article,  it 
was  shewn  to  have  been  returned  to  plaintiff  before  action 
brought,  except  about,  one  witness  said,  not  a yard,  and 
defendant,  a quarter  of  a yard  (valued  at  about  105.  a yard), 
which  was  used  in  mending  the  bolt  of  the  mill,  and  was  only 
taken  down  to  the  mill  by  defendant  for  the  purpose  of  taking 
off  what  was  necessary  for  mending  the  bolt,  and  was  returned 
to  plaintiff  as  soon  as  it  was  known  that  he  was  likely  to 
create  any  difficulty  about  it. 

The  defendant  contended  that  there  was  no  evidence  to 
shew  that  defendant  had  converted  any  of  the  articles  to  his 
own  use;  that,  in  fact,  he  had  used  them  in  the  course  of  the 
business  conducted  by  him  under  the  agreement,  and  had 
accounted  for  them  before  the  arbitrators,  who  had  awarded 
that  as  to  all  these  matters,  a certain  sum  was  due  defendant 
from  the  estate. 

It  was  objected  that  what  was  shewn  was  no  defence  to 
plaintiff’s  claim  in  this  suit,  and  if  it  was,  under  these  plead- 
ings there  could  be  no  evidence  given  to  shew  a reference  to 
arbitration  and  award ; that  the  only  way  in  which  defendant 
could  set  up  any  defence  was  that  he  had  paid,  certain  debts 
of  the  intestate  of  the  value  of  the  goods, &c.,  converted,  with 
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the  approval  of  the  administrator,  and  that  he  could  recoup 
the  damages  to  that  extent. 

The  presiding  judge  took  this  view  of  the  case,  and  left  it 
to  the  jury  to  say  how  much  of  the  goods,  &c.,  or  of  their 
value,  had  been  paid  by  defendant  towards  the  debts  of  the 
intestate  with  the  approval  of  the  administrator;  and  to  allow 
that  by  way  of  reduction  of  the  damages. 

It  was  given  in  evidence  that  defendant  had  paid  plaintiff 
himself,  and  to  the  creditors  of  the  deceased,  after  his 
death,  to  the  amount  of  £76  19s.  7 d.,  and  in  addition,  the 
sum  of  £12  15s.  4o?.  for  taxes  due  on  the  land  before  the  death 
of  the  intestate.  He  exhibited  an  account  at  the  arbitration, 
showing  the  receipt  of  the  wheat,  amounting  to  £37  10s.,  and 
of  some  of  the  debts  due  to  the  intestate,  amounting  to  £13 
4s.  9 d.,  and  also  an  account  of  the  debts  he  had  paid,  which 
plaintiff  expressed  himself  satisfied  with. 

The  presiding  judge  then  thought  that  the  only  questions 
remaining  for  the  consideration  of  the  jury,  were  the  flour, 
peas,  barley,  &c.,  amounting  to  £5  3s.  3d.,  and  the  one- 
quarter  yard  of  bolting-cloth  taken  to  mend  the  bolt. 
Defendant,  on  being  sworn,  admitted  that  he  had  made  use 
of  the  bolting-cloth  in  the  way  mentioned,  and  the  articles 
above  referred  to,  which  he  had  not  entered  as  he  had  the 
wheat.  He  stated  that  although  not  entered  in  specie,  that 
he  entered  everything  that  went  out  of  the  mill,  and  the  estate 
got  the  benefit  of  it,  and  that  he  did  not  appropriate  any  of 
the  grain  to  his  own  use,  and  that  at  the  arbitration  nothing 
was  said  of  the  coarser  grains. 

The  jury  were  told  if  they  believed  that  plaintiff  had,  after 
he  became  administrator,  approved  and  ratified  the  appropria- 
tion of  the  last  mentioned  articles,  valued  at  £5  3s.  3d.,  as 
well  as  the  small  piece  of  bolting-cloth,  to  the  payment  of  the 
intestate’s  debts,  and  that  debts  to  their  value  over  and  above 
the  £37  10s.  were  paid  by  defendant,  then  they  might  find  for 
him  as  to  them.  But  even  if  defendant  did  appropriate  their 
value  to  paying  the  debts  of  the  intestate,  yet  they  should 
find  nominal  damages  for  plaintiff,  as  that  could  only  go  in 
mitigation  of  damages.  The  jury  found  for  defendant. 

During  Trinity  term  last,  Cameron,  H.,  obtained  a rule 
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Nisi  to  set  aside  such  verdict,  as  being  contrary  to  law, 
evidence  and  the  charge  of  the  learned  judge  who  tried 
the  cause. 

Vankoughnet , Q.  C.,  shewed  cause. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

On  these  pleadings  and  the  evidence  the  plaintiff  was 
strictly  entitled  to  recover.  Arbitrament  was  not  pleaded, 
and  a conversion  of  divers  goods  was  proved  ; but  defendant 
proved  payment  of  debts  in  mitigation  of  damages.  Such 
evidence  was  not  admissable  as  a bar,  and  the  jury  found 
against  the  direction  of  the  learned  judge. 

It  was  perhaps  material  to  the  plaintiff  to  bring  the  action, 
in  order  to  vindicate  his  administration  to  the  creditors  and 
next  of  kin ; and  he  was  at,  all  events,  entitled  to  nominal 
damages. 

I think  therefore  the  rule  may  be  made  absolute  to  set 
aside  the  verdict,  if  the  plaintiff  consents  that  it  shall  (with 
defendant’s  assent)  be  entered  for  the  plaintiff,  with  one 
shilling  damages,  with  whatever  effect  it  may  have,  so 
entered,  upon  the  plaintiff  s right  to  costs. 

If  the  plaintiff  declines  a rule  upon  these  terms,  the  rule  will 
be  discharged : if  the  defendant  declines,  thent’he  rule  to  be 
absolute  generally,  without  costs,  but  without  prejudice  to  the 
defendants  hereafter  applying  for  leave  to  add  a plea  of 
arbitrament,  if  so  advised. 

Rule  accordingly. 


Henry  John  Ausman,  Administrator  of  Henry  A usman, 
v.  John  Montgomery. 

Annuity — Apportionment  of. 

An  annuity  payable  annually  during  the  annuitant’s  life  cannot  be  appor- 
tioned so  that  the  annuitant’s  administrator  can  receive  a proportion  of 
such  annuity,  the  annuitant  having  died  within  the  currency  of  the  year. 

Assumpsit,  for  an  annuity.  First  count  special,  Second 
account  stated. 

Plea — General  issue.  The  plaintiff  proved  memorandum 
of  agreement  made  the  22nd  January  1846,  between  Henry 
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Ausman  and  defendant,  whereby  said  Henry  Ausman  agreed 
to  sell  to  defendant  all  his  estate,  right,  title  and  interest  of 
and  in  lot  No.  10,  3rd  con.  Markham,  and  to  allow  defendant 
to  purchase  the  same  at  sheriff’s  sale  this  day,  in  considera- 
tion of  said  defendant  paying  the  amount  due  upon  the 
judgments  against  the  said  Henry  Ausman,  now  in  the  hands 
of  the  sheriff  of  the  Home  District,  and  for  which  the  same 
is  about  being  sold,  and  upon  the  title  being  completed  the 
said  defendent  to  secure  to  the  said  Henry  Ausman  £50 
annually  during  the  life  of  the  said  Henry  Ausman.  The 
amount  that  may  be  received  for  the  purchase  money  due  by 
Ausman  to  one  John  W.  Myers,  and  to  be  paid  by  him  for 
the  beuefit  of  the  heirs  of  John  McClusky,  if  any  there  be, 
should  be  deducted  from  the  annuity  aforesaid.  In  consider- 
ation aforesaid,  the  said  defendant  agreed  to  purchase  the 
said  land  at  sheriff’s  sale  this  day,  and  to  pay  the  said 
annuity  to  Henry  Ausman,  from  and  after  the  completion  of 
the  title  by  a decree  of  the  Court  of  Chancery,  and  to  secure 
the  payment  of  the  said  annuity  on  good  real  security. 
Signed  by  Henry  Ausman  and  defendant. 

At  the  trial,  variance  was  objected ; the  plaintiff  stating  in 
the  first  count  of  the  declaration  that  defendant  promised 
and  agreed  with  said  Henry  Ausman,  deceased,  to  pay  to 
him  for  and  during  his  natural  life,  to  wit,  in  order  to  provide 
maintainance  and  sustainance  for  him,  the  sum  of  £50 
annually — that  is  to  say,  in  and  for  each  and  every  year  during 
the  lifetime  of  the  said  Henry  Ausman,  now  deaceased  ; and 
a proportionate  part  of  the  said  annuity  to  the  personal 
representatives  of  the  said  Henry  Ausman,  on  his  death,  in 
proportion  to  that  part  of  the  year  which  should  have  elapsed 
at  the  death  of  the  said  Henry  A.usman,  and  to  secure  the 
same  to  him  upon  good  real  security,  &c. 

That  the  said  Ausman  died  the  12th  March,  1855,  and 
that  £41  135.  4 d.  is  due.  The  annuity  alleged  to  commence 
on  the  12th  of  May,  1847. 

Verdict  for  plaintiff. 

During  this  term,  Jones , J.  R.,  obtained  a rule  to  set  aside 
the  verdict  for  plaintiff  and  enter  it  for  defendant,  on  the 
ground  that  the  annuity  was  not  liable  to  be  apportioned. 


366  COMMON  PLEAS,  MICHAELMAS  TERM,  19  VIC. 

and  therefore  plaintiff*  not  entitled  to  recover,  and  on  the 
ground  of  variance. 

Cameron , H shewed  cause  during  the  same  term.  Refer- 
ence was  made  to  Howell  v.  Hanforth,  2 W.  B.  1016 ; Hay- 
v.  Palmer,  2 Yernon  501 ; Shepperd  v.  Wilson,  4 Hare,  395  ; 
Reynish  v.  Martin,  3 Atk.  331. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

Assuming  that  the  English  statutes  on  the  subject  of  the 
granting  annuities  as  they  existed,  when  the  law  of  England 
was  adopted  in  Upper  Canada,  I find  no  authority  for  a 
court  of  law  apportioning  this  annuity,  either  at  common  law, 
or  by  statute,  imperial  or  provincial.  I see  no  alternative, 
therefore,  but  to  make  the  rule  absolute  on  both  grounds,  and 
to  enter  the  verdict  for  the  defendant  for  a non-suit.  The 
cases  cited — Howell  v.  Hanforth  (2  W.  B.  1016),  Hay  v. 
Palmer  (2  Yernon  501),  Reynish  v.  Martin  (3  Atk.  331-6)  ; 
do  not  seem  to  go  the  length  contended  for  by  the  plaintiffs 
counsel.  Queen  Adelaide’s  case  (16  Q.  B.  357)  is  quite  in 
point;  Trimmer  v.  Danby  (23  L.  J.  Ch.  979),  Kindersley  Y. 
C. In  Re  Longworth  (23  L.  J.  Ch.  104),  Wood,  Y.  C. ; 
Beer  v.  Beer  (12  C.  B.  60.) 

Per.  Cur. — Rule  absolute. 


Watrous  v.  Bates  et  al. 
and 

Watrous  v.  Bates  and  Simpson. 

Damages — Measure  of. 

Plaintiff  having  contracted  with  Sykes  & Co.,  to  furnish  railway  ties,  of 
which  defendants  had  notice,  afterwards  entered  into  a sub-contract  with 
defendants,  whereby  defendants  agreed  to  furnish  plaintiff  with  a certain 
quantity  of  ties  at  elevenpence  per  tie.  In  an  action  for  breach  of  such 
sub-contract : 

Held,  that  the  measure  of  damages  was  the  differance  in  value  upon 
each  tie  between  what  plaintiff  was  to  pay  defendants  and  what  he  was  to 
receive  from  S.  & Co. 

Writ  issued  24th  August,  1854. 

Declaration. — Firstcount  states  that  on  the  7th  January 
1854,  the  plaintiff*  contracted  with  Sykes  De  Bergue  & Co. 
to  deliver  alonsf  the  line  of  the  Brock ville  and  Ottawa  Rail- 
way  120,000  railway  ties,  ties  of  which  defendants  had  notice 
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that  afterwards  an  agreement  was  made  between  the  plain- 
tiff and  defendants,  for  defendants  to  deliver  along  the  line 
of  said  railway  75,504  ties,  nine  feet  in  length,  and  flatted  on 
two  opposite  sides,  &c.;  to  be  made  of  tamarac,  [oak,  elm, 
ash,  or  hemlock,  &c.;  to  be  delivered  2112  every  mile,  be- 
tween Irish  Creek  and  Carleton  Place,  and  between  Smith’s 
Falls  and  Perth,  at  the  places  where  the  line  of  railway  in- 
tersected the  concession  lines,  or  at  such  convenient  places 
as  the  engineer  or  agent  might  point  out,  &c. ; to  be  deliver- 
ed before  the  first  of  May,  1854;  elevenpence  to  be  paid 
for  each  tie  delivered,  in  monthly  payments,  plaintiff  to  hold 
twenty  per  cent,  in  reserve.  In  default  of  performance* 
plaintiff  to  be  at  liberty  to  take  the  work  into  his  own  hands, 
&c.;  disputes  to  be  decided  by  engineer  or  agent,  or,  at  plain- 
tiff’s option,  by  arbitration. 

Plaintiff  avers  his  readiness,  &c.,  |and  assigns  for  breach 
that  defendants  did  not  deliver  the  said  ties,  whereby  plain- 
tiff was  unable  to  keep  his  contract  with  Sykes  & Co.,  and 
whereby  an  action  accrued  against  him,  and  he  sustained 
other  damage  and  loss. 

Second  count, — similar,  setting  out  the  agreement  in  form. 

Third  count, — similar,  and  denying  the  delivery  of  the 
ties. 

Pleas  to  each  count  separately: — Non  est  factum — fraud — 
and  performance. 

At  the  trial,  it  appeared  that  the  railway  company  had 
advertised  for  tenders  for  ties,  and  that  on  the  28th  Decem- 
ber, 1853,  plaintiff  addressed  a letter  to  R.  Harvey,  secretary 
of  the  Brockville  and  Ottawa  Railway,  Brockville,  stating 
that  his  tender  thereto  annexed,  to  furnish  all  the  ties  re- 
quired for  the  Brockville  and  Ottawa  Railway,  from  Brock- 
ville to  Carleton  Place  having  been  accepted,  he  thereby 
bound  himself,  his  heirs  and  executors  to  Messrs.  Sykes,  De 
Bergue  & Co.,  that  he  would  execute  the  contract;  when 
drawn  up  by  their  solicitor,  and  also  procure  the  signatures 
of  George  Crawford,  Esq.,  and  of  Messrs.  Coleman  & Co.,  as 
his  sureties  for  the  due  fulfilment  of  said  contract. 

The  tender  was  as  follows: 

“Tenders  for  ties  required  by  the  Brockville  and  [Ottawa 
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Kailway  Company  on  the  improved  plan.  I will  furnish  the 
whole  of  the  ties  required  by  the  Brock ville  and  Ottawa 
Kail  way  Company,  being  those  advertised  for,  and  forty 
thousand  additional,  at  the  rate  of  one  shilling  and  two-pence 
per  tie  : less  on  the  whole  amount  five  pounds.  Suretiest 
George  Crawford,  Esq.,  and  R.  Coleman  & Co. 

Signed  by  the  plaintiff. 

“ To  Robert  Harvey,  Esq.,  Secretary  of  the  Brockville  and 
Ottawa  Railway  Company,  Brockville. 

“ Brockville,  27th  December,  1853,” 

On  the  7th  January,  1854,  the  agreement  declared  on  was 
Executed  between  the  plaintiff  and  defendants. 

On  the  6th  of  February,  1854,  a formal  contract  under 
seal  was  executed,  between  the  plaintiff  and  Sykes  & Co„  to 
deliver  one  hundred  and  twenty  thousand  ties  by  the  1st  July, 
1854,  at  one  shilling  and  two-pence  each  tie.  Monthly  pay- 
ments from  the  first  March,  1854,  retaining  twenty  per  cent, 
until  it  equalled  one-tenth  of  the  price  of  the  whole,  &c. 

The  defendants  failed  entirely  in  delivering  ties  to  plain- 
tiff; but  afterwards,  repudiating  the  contract  with  plaintiff, 
delivered  a like  quantity  to  Sykes  & Co.,  at  one  shilling  and 
two-pence  per  tie. 

On  the  3rd  of  May,  1854,  plaintiff  served  a written  notice 
on  defendants,  demanding  performance. 

The  defence  of  fraud  failed,  and  the  case  at  the  end  turn- 
ed upon  the  rule  by  which  the  plaintiff  was  entitled  to 


In  mitigation  thereof,  it  was  urged  that  Sykes  & Co.,  had 
failed  in  business,  and  had  not  not  paid  the  defendant  Bates 
for  what  he  had  delivered,  and  could  not  have  paid  the  plain- 
tiff had  the  ties  been  delivered  by  Bates  to  plaintiff,  and  by 
him  to  Sykes  & Co. 

On  the  other  hand  the  plaintiff  claimed  the  difference  be- 
tween the  two  contracts,  being  three-pence  on  each  tie.  The 
defendants  contended  against  that,  and  that  at  all  events 
the  plaintiff  was  only  entitled  to  the  difference  in  value  be- 
tween the  contract  price  of  eleven-pence  and  the  market  or 
real  value  of  the  ties,  at  the  time  appointed  for  their  delivery, 
if  more  than  eleven-pence,  and  that  it  was  not  shown  that  such 
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value  exceeded  el  even -pence,  or  equalled  one  shilling  and 
two-pence. 

The  jury  found  for  the  plaintiff,  with  £400  damages. 

During  this  term,  Sherwood , for  defendants,  obtained  a rule 
on  plaintiff  to  set  aside  such  verdict,  on  the  grounds  of — First,, 
misdirection.  Second,  variance  between  the  contract  proved 
and  that  stated  in  the  inducement,  (that  is,  between  plaintiff 
and  Sykes  & Co.)  Third,  that  the  contract  as  stated  afforded 
no  data  as  to  damages.  Fourth,  no  proof  of  market  value. 
Fifth,  or  of  loss  or  damage  to  plaintiff.  Sixth,  that  Sykes  & 
Co.’s  failure  and  its  consequences  was  evidence  in  mitiga- 
tion of  damage.  Seventh,  that  the  difference  between  eleven- 
pence and  the  actual  value  at  the  day  was  the  only  and  high- 
est test  plaintiff  could  be  entitled  to. 

A.  Richards  shewed  cause  during  the  said  term. 

Richards,  J.,  delivered  the  judgment  of  the  Court. 

The  question  to  be  considered  is,  did  the  learned  Chief 
Justice  of  this  court  misdirect  the  jury  in  telling  them  that 
the  measure  of  the  plaintiff’s  damage  was  the  difference  be- 
tween what  he  was  to  pay  the  defendant  Bates  for  the  ties 
and  the  price  Messrs.  Sykes,  DeBergue  & Co.  had  agreed  to 
pay  the  plaintiff  for  the  same  ties.  The  agreement  between 
the  parties  having  been  entered  into  after  the  proposal  of  the 
plaintiff  to  furnish  the  ties  to  Sykes,  DeBergue  & Co.  had 
been  accepted,  and  for  the  purpose  of  carrying  out  the  ar- 
rangement made  with  them  (although  the  agreement  between 
the  plaintiff  and  Sykes,  DeBergue  & Co.  was  not  actually 
signed  at  the  time  the  contract  declared  upon  was,  it  was 
afterwards,  according  to  the  previous  proposal  and  tender) 
and  the  defendants  undoubtedly  knew  the  ties  were  to  be  fur- 
nised  to  the  plaintiff  to  enable  him  to  carry  out  that  agree- 
ment with  Sykes,  DeBergue  &;  Co.  The  question  then  is,  was 
the  difference  between  what  the  plaintiff  was  to  receive  for 
the  ties,  and  what  the  defendant  Bates  was  to  get  for  them, 
the  fair  measure  of  damages  which  flowed  from  the  breach 
of  the  defendants’  contract.  It  appears  to  me  it  was. 

It  is  stated  as  a general  rule,  that  profits  that  may  be  made 
on  the  article  contracted  to  be  delivered  are  too  remote 
3 A V.,  U.  C.  C.  P. 
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to  be  considered  as  damages  for  a breach  of  the  contract — 
that  the  rule  is,  what  is  the  market  value  of  the  article  at  the 
time  it  is  to  be  delivered  ? or,  if  it  has  no  market  value,  then 
what  will  it  cost  to  produce  it,  and  what  is  the  price  at  which 
the  defendant  was  to  furnish  it  ? and  the  difference  between 
those  prices  is  the  measure  of  damages.  This,  however,  seems 
to  me  to  be  subject  to  be  controlled  by  the  circumstances  and 
nature  of  the  contract  itself. 

It  is  laid  down  in  Sedgwick  ^on  Damages,  p.  64:  “ It  is 
sometimes  said  in  regard  to  contracts,  that  the  defendants 
shall  be  held  liable  for  those  damages  only  which  both  par- 
ties may  fairly  be  supposed  to  have  at  the  time  contemplated 
as  likely  to  result  from  the  nature  of  the  agreement ; thus— 
Pothier  puts  the  case  of  an  agreement  for  the  sale  of  a horse 
and  failure  to  deliver.  If  in  this  instance  horses  have  risen 
in  price,  the  purchaser  has  a claim  for  what  he  has  been 
obliged  to  give  for  a similar  animal  over  and  above  the  price 
at  which  he  was  to  have  that  of  the  seller,  and  this  he  terms 
the  damages  propter  rem  ipsam  non  habitant. 

But  on  the  other  hand,  if  the  purchaser  were  a canon  of 
the  church,  and  by  reason  of  the  non-delivery  of  the  horse 
■could  not  arrive  at  his  residence  in  season  to  receive  his  gros 
fruits  (or  tithes,)  the  seller  is  not  liable  for  the  loss  of  those 
gros  fruits , because  this  was  not  foreseen  at  the  time  of  the 
contract.  But  if  the  horse  had  been  sold  for  the  express  ob- 
ject of  enabling  the  canon  to  arrive  in  time  for  his^ros  fruits , 
then  the  injuries  which  would  be  Temote  and  consequential 
become  direct  and  immediate,  and  constitute  a valid  claim,  as 
forming  part  of  the  contract  between  the  parties. 

In  the  very  recent  case  of  Hadley  v.  Baxendale  (9  Ex. 
.341),  which  was  argued  at  great  length,  and  was  no  doubt 
well  considered,  Parke , Baron,  observes,  the  sensible  rule 
appears  to  be  that  which  has  been  laid  down  in  France,  and 
which  is  declared  in  their  code  (Code  Civil,  liv.  iii.  tit.  iii. 
ss.  1149,  1150,  1151),  and  which  is  thus  translated  in  Sedg- 
wick (p.  G7) : “ The  damages  due  to  the  creditor  consists  in 

general  of  the  loss  that  he  has  sustained  and  the  profit 
which  he  has  been  prevented  from  acquiring,  subject  to  the 
modifications  hereinafter  contained.  The  debtor  is  only 
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liable  for  the  damages  foreseen,  or  which  might  have  been 
foreseen  at  the  time  of  the  execution  of  the  contract,  when 
it  is  not  owing  to  his  fraud  that  the  agreement  has  been  vio- 
lated. Even  in  case  of  the  non-performance  of  the  contract 
resulting  from  the  fraud  of  the  debtor  the  damages  only 
comprise  so  much  of  the  loss  sustained  by  the  creditor,  and 
so  much  of  the  profit  which  he  has  been  prevented  from 
acquiring  as  directly  and  immediate  results  from  the  non- 
performance of  the  contract.”  In  argument,  the  following 
proposition  was  laid  down  : “ When  the  contracting  party  is 
shown  to  be  acquainted  with  all  the  consequences  that  must 
of  necessity  follow  from  a breach  on  his  part  of  the  contract, 
it  may  be  reasonable  to  say  that  he  takes  the  risk  of  such 
consequences.”  Baron  Alder  son,  in  giving  the  judgment  of 
the  court,  lays  down  the  rule  thus : 

“ When  two  parties  have  made  a contract,  which  one  of 
them  has  broken,  fhe  damages  which  the  other  party  ought 
to  recover  in  respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either  arising 
naturally — i.  e.  according  to  the  usual  course  of  things — from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants,  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  con- 
tract which  they  would  reasonably  contemplate  would  be 
the  amount  of  the  injury  which  would  ordinarily  follow 
from  a breach  of  contract  under  these  special  circumstances 
so  known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the  great  multi- 
tude of  cases,  not  affected  by  any  special  circumstances  from 
such  a breach  of  contract ;”  and  in  referring  to  the  case  then 
under  consideration,  he  says — “ It  follows,  therefore,  that  the 
Joss  of  profits  here  cannot  reasonably  be  considered  such  a 
consequence  of  the  breach  of  contract  as  could  have  been 
fairly  and  reasonably  contemplated  by  both  the  parties  when 
they  made  this  contract.  For  such  loss  would  neither  have 
flowed  naturally  from  the  breach  of  this  contract  in  the  great 
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multitude  of  such  cases  occurring  under  ordinary  circum- 
stances, nor  were  the  special  circumstances  which,  perhaps, 
would  have  made  it  a reasonable  and  natural  consequence  of 
such  breach  of  contract,  communicated  to  or  known  by  the 
defendants.” 

In  Robinson  v.  Harmon  (1  Ex  854)  Parke , Baron,  states 
the  rule  of  the  common  law  is,  “ that  where  a party  sustains 
a loss  by  breach  of  contract,  he  is,  so  far  as  money  can  do  it, 
to  be  placed  in  the  same  situation  with  respect  to  damages 
.as  if  the  contract  had  been  performed.” 

The  case  of  Waters  v.  Towers  (8  Ex.  401)  is  strongly  in 
the  plaintiff ’s  favor.  The  facts  are  briefly  referred  to  in  the 
case  of  Hadley  v.  Baxendale  (9  Ex.  341),  above  quoted  from, 
as  follows  : “ The  defendants  there  had  agreed  to  put  up 

plaintiff ’s  mill  within  a reasonable  time,  but  had  not  com- 
pleted their  contract  within  such  time,  and  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  by  way  of  damages  the 
loss  of  profits  upon  a contract  they  had  entered  into  with 
third  parties  and  which  they  were  unable  to  fulfil  by  reason 
of  the  defendants’  breach  of  contract. 

Now  in  this  case  the  defendants  well  knew  plaintiff  had 
entered  into  an  agreement  with  Sykes,  DeBergue  & Co.,  to 
furnish  these  ties ; and  the  damages  which  would  [naturally 
flow  from  a breach  of  the  defendants’  agreement  with  plain- 
tiff would  be  the  difference  in  the  price  which  the  plaintiff 
was  to  give  and  receive  for  those  ties,  under  the  contracts 
referred  to.  The  direction  to  the  jury  that  this  difference 
was  the  plaintiff’s  proper  measure  of  damage  was  correct  in 
principle,  and  is  sustained  by  English  authorities. 

The  note  to  the  case  in  the  American  edition  of  eight 
Exchequer  Reports,  shews  that  in  some  of  the  courts  in  the 
United  States  the  profits  which  might  have  arisen  by  a sub- 
sequent resale  of  any  property  which  was  to  have  been 
delivered  under  a contract,  and  which  were  lost  by  the  non- 
performance of  the  contract,  cannot  be  taken  jpto  conside- 
ration in  an  action  for  a breach  of  such  contract,  such  dam- 
ages being  considered  too  contingent  and  remote  to  be  allowed, 
Of  course,  without  reference  to  the  cases  themselves,  we 
cannot  see  how  far  they  conflict  with  the  doctrine  laid  down 
in  the  more  recent  English  cases. 

On  the  whole,  therefore,  I think  the  verdict  in  the  case 
against  Bates  et  al.  must  stand,  as  the  amount  is  clearly 
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below  what  the  jury  would  be  warranted  in  giving  the  plain- 
tiff under  the  rule  laid  down.  The  fact  that  the  defen- 
dant Bates  sold  the  ties  to  Sykes,  DeBergue  & Co.  at  the 
price  which  they  had  agreed  to  give  the  plaintiff  for  them 
was  evidence  to  go  to  the  jury  of  the  market  value  of  the 
ties,  and  also  to  shew  that  defendants’  omission  to  perform 
the  contract  may  come  under  the  rule  where  the  failure  to 
perform  the.  contract  is  the  result  of  the  fraud  of  the  debtor. 

In  the  case  of  the  same  plaintiffs  against  Bates  and 
Simpson,  where  damage  were  only  <£12  10s.  Od. — whei’eas 
if  the  jury  had  followed  the  direction  of  the  learned  Chief 
Justice  the  amount  would  have  been  a very  much  larger 
sum — the  plaintiff  has  moved  for  a new  trial  on  the  ground 
of  smallness  of  damages.  It  is  said  not  to  be  usual  to  grant 
new  trials  for  the  smallness  of  damages,  unless  there  has  been 
some  mistake  in  a point  of  law  on  the  part  of  the  judge 
who  presided,  or  in  the  calculation  of  figures  by  the  jury. 
It  is  not  pretended  there  was  any  misdirection,  and  the 
amount  of  the  verdict  shetvs  clearly  that  the  jury  really  only 
intended  to  give  little  more  than  nominal  damages,  so  that 
there  was  no  mistake  in  the  calculation  of  figures.  The 
jury  probably  considered  the  action  to  come  under  that  class 
called  hand  actions. 

Whatever  amount  of  damages  the  jury  should  give  to 
plaintiff  must  undoubtedly  be  considered  in  the  nature  of 
profits,  to  be  made  by  plaintiff  on  the  purchase  of  ties,  and 
on  that  point  a recent  and  able  commentator  on  the  French 
code  holds  this  language : — 

“There  is  nothing  more  abstract  than  the  subject  of 
damages.  The  law,  therefore,  has  only  been  able  to  lay 
down  general  principles,  leaving  the  wisdom  of  the  tribunals 
to  apply  them  according  to  the  circumstances  and  facts  of  the 
case ; and  though  it  establishes  that,  in  general,  damages 
consist  of  the  loss  which  the  creditor  has  suffered,  and  the 
profit  of  which  he  has  been  deprived,  nevertheless  the 
judge  should  be  more  moderate  in  granting  large  damages 
for  profits  prevented , than  for  loss  actually  sustained.  The 
lucrum  cessans  is  generally  less  calculated  to  excite  the 
solicitude  of  the  judge  than  the  damnum  emergens,  and  too 
much  vigor  on  this  branch  of  the  subject  would  degenerate 
into  injustice,  summun  jus  summa  injuria — such  is  the 
general  opinion  of  our  authors.” — Sedgwick,  68,  69. 
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On  the  whole,  then,  as  the  learned  Chief  Justice,  who  tried 
this  cause,  is  satisfied  with  the  verdict,  and  the  plaintiff  re- 
covered substantial  damages  in  the  other  action  tried  at  the 
same  assizes,  I think  the  rule  ought  to  be  discharged. 

Per  Cur. — Rule  discharged. 


Daly  v.  Leamy. 

Record — When  evidence. 

I?i  an  action  for  malicious  arrest  the  plaintiff  attempted  to  put  in  evidence 
the  original  record  in  the  suit  of  the  present  defendant  against  the  present 
plaintiff,  with  the  verdict  of  the  jury  in  this  plaintiff’s  favour  endorsed 
thereon. 

Held,  that  such  record  was  admissible  in  evidence. 

This  is  an  action  on  the  case  for  malicious  arrest. 

The  declaration  containing  one  count  only,  alleging  the 
Want  of  any  reasonable  or  probable  cause  for  the  defendant 
believing  plaintiff  was  about  to  leave  the  province,  with  intent 
to  defraud  &c.  Before  the  cause  was  tried  the  originaal 
suit  of  defendant  v.  plaintiff  was  tried  at  the  same  assizes, 
and  a verdict  rendered  for  the  defendant — that  is,  the  present 
plaintiff — and  on  this  trial  of  the  cause  the  present  plaintiff 
gave  in  evidence  the  Nisi  Prius  record  in  that  case,  with  the 
verdict  endorsed  in  aid  of  this  action,  as  evidence  to  support 
the  allegation  of  malice,  and  to  shew  the  want  of  any 
reason  to  apprehend  that  the  plaintiff  was  about  to  abscond 
to  defraud  defendant  of  a debt  when  no  debt  was  due. 
This  evidence  was  objected  to,  but  received,  and  the  jury 
found  for  the  plaintiff  <£150. 

Last  Michaelmas  Term  defendant  obtained  a rule  on 
plaintifl  to  shew  cause  why  it  should  not  be  set  aside.  In 
the  following  term  (Hilary  Term,  18  Vic.  1855)  A.  Crooks 
shewed  cause ; and  Wilson , Q.  C.,  replied. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objection  to  the  evidence  is,  that  the  present  action 
was  brought  pending  the  other  suit,  and  in  this  declaration 
the  debt  sworn  is  not  denied,  but  in  affect  admitted.  To 
have  made  the  want  of  any  existing  debt  a ground  of  action, 
plaintiff  should  have  waited  until  that  suit  was  at  an  end ; 
but  he  did  not  do  so,  nor  did  the  verdict  shew  it  to  be  at  end. 
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The  plaintiff  could  not,  before  the  trial  of  that  cause,  have 
gone  into  evidence  on  the  trial  of  this  cause  to  shew  the  non- 
existence of  the  debt  sworn  to;  and  if  not,  much  less  is  the 
verdict  therein  (which  is  merely  the  expression  of  the  opin- 
ion of  another  jury,  on  evidence  not  before  the  jury  in  this 
<?ase)  admissible. 

The  debt  not  being  contested  or  put  in  issue  in  the  declar- 
ation as  a ground  of  action  or  otherwise,  but  left  uncontra- 
dicted, the  plaintiff  cannot,  to  shew  malice,  or  to  rebut  a 
fraudulent  design  on  his  part  to  abscond  or  to  enhance  dam- 
ages, produce  the  Nisi  Prius  record.  Consistently  therewith, 
and  with  the  verdict  for  defendant  therein,  the  present  de- 
fendant may  have  had  reasonable  and  probable  cause  for 
swearing  to  the  debt,  and  if  so,  no  action  would  lie  as  for  a 
malicious  arrest  on  that  ground. 

The  arrest  without  reasonable  or  probable  cause  in  relation 
to  the  alleged  intention  to  abscond,  and  maliciously,  consti- 
tutes the  gist  of  this  action,  and  the  verdict  in  the  other  suit 
is  not  relevant  or  admissible  in  evidence  in  support  of  this 
action ; but  it  may  have  influenced  the  jury,  and  materially 
increased  the  damages. 

If  admissible  at  all,  the  suit  should  first  be  at  an  end, 
which  it  was  not ; and  my  impression  is,  that  even  if  at  an 
-end  at  the  time  of  the  trial  the  result  would  not  be  admissi- 
ble to  shew  that  defendant  had  not  reasonable  or  probable 
cause  to  apprehend  that  defendant  was  about  to  abscond  to 
defraud  him  of  a debt,  the  existence  of  which  he  had  not  rea- 
sonable or  probable  cause  for  swearing  to. 

I think  we  have  no  alternative  but  to  set  aside  the  verdict 
and  grant  a new  trial  without  costs. 

On  reference  to  the  learned  judge’s  notes,  I find  no  notice 
taken  of  the  Nisi  Prius  record  in  the  other  suit,  but  the 
merits  of  the  accounts  were  a good  deal  gone  into  in  the 
course  of  the  trial,  and  though  objected  to  apparently 
during  the  process  of  the  cause,  and  certainly  at  its  close, 
the  evidence  was  received  and  retained;  so  that  irrespective 
of  the  verdict  in  the  other  suit,  inadmissible  evidence  seems 
to  have  been  received.  It  is  for  the  defendant  to  consider 
what  is  to  be  gained  by  this  rule.  Now  that  the  other  suit. 
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shewing  nothing  to  have  been  due,  is  at  an  end,  it  is  for  him 
to  consider  whether  the  plaintiff  can  be  allowed  to  add  an- 
other count  to  this  declaration,  or  whether,  in  order  to  pro- 
ceed upon  both  grounds — i.e.,  because  no  debt  was  due,  and 
because  defendant  had  no  reason  to  apprehend  &c.,  he  must 
discontinue  this  action  and  begin  de  novo. 

Per  Cur. — Rule  absolute. 


Wilson  v.  Aitkin. 

Lex  loci  contractus — Promissory  notes. 

A promissory  note  made  in  Upper  Canada,  for  a sum  of  money  expressed  ta 
be  sterling,  payable  in  Glasgow,  not  adding  the  words  and  not  otherwise 
or  elsewhere , is  a note  payable  generally,  and  that  the  plaintiff  was  not  en- 
titled to  recover  the  difference  of  exchange  on  such  note. 

In  two  cases,  Mr.  Freeman  moved  on  leave  reserved  to 
increase  the  verdict.  The  actions  are  brought  by  the  holders 
against  the  maker  of  promissory  notes  made  in  Upper  Cana- 
da, for  certain  sums  of  money  expressed  to  be  sterling,  pay- 
able at  the  office  of  the  payees  in  Glasgow,  not  adding  the 
words  “ and  not  otherwise  or  elsewhere;”  and  the  question 
is,  whether  sterling  money  is  to  be  calculated  according  to 
the  statutes  4 & 5 Vic.  chap.  93,  sec.  3;  and  16  Vic.  chap.  158, 
sec.  5,  at  £1  45.  4 d.  currency  to  the  pound  sterling,  or  whether 
the  difference  of  exchange  exceeding  that  sum  (as  it  does  in 
fact)  can  be  added,  so  as  to  enable  the  plaintiff  to  purchase 
bills  and  remit  the  amount  to  Glasgow,  where  the  notes  are 
made  payable. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  appear  that  the  notes  were  in  fact  presented 
there  for  payment  or  protested  there  for  non-payment. 

On  reference  to  the  P.  S.  7 W.  IV.  ch.  5,  and  12  V.  ch.  76, 
s.  2;  and  the  cases  of  Rothschild  v.  Currie  (1  Q.  B.  43);  Allen 
v.  Kemble  (13  Jur.  287);  Gibbs  v.  Fremont  (17  Jur.  820, 
S.  C.  20  Eng.  R.  555) ; and  Story  on  Bills,  s,  177,  it  appears 
to  me  that  by  our  law,  or  the  lex  loci  contractus , the  notes  are 
payable  generally,  and  that  the  plaintiff  is  only  entitled  to 
recover  at  the  rate  of  £1  45.  4td.  to  the  pound  sterling.  See 
Ross  et  al.  v.  Winans  & Poore  (5  U.  C.  C.  P.  R.  185.) 

Judgment  accordingly. 


DOUGLASS  ET  AL.  V.  MAYER. 


377 


Douglass  et  al.  v.  Mayer. 

Cognovit — Impeachment  of. 

In  an  action  on  the  case  to  set  aside  a security,  under  which  plaintiff  claims, 
or  a portion  of  the  sum  confessed,  the  plaintiff  in  the  confession  may  shew 
in  support  of  it  the  circumstances  that  constituted  the  consideration  for 
the  acknowledgment,  and  that  such  confession  was  to  operate  as  a continu- 
ing security,  to  cover  future  as  well  as  past  advances. 

Case.  First  couut  abandoned  at  the  trial.  Second  count 
recites  that  being  indebted  to  the  defendant — to  wit,  in 
£316  14s.  4 d. — it  was  agreed  plaintiffs  should  give  a confes- 
sion of  judgment  for  a nominal  sum  of  £600  to  secure  the 
aforesaid  sum,  on  the  defendant’s  agreeing  that  any  execu- 
tion issued  thereon  should  be  endorsed  only  for  so  much 
thereof  and  interest  as  might  remain  due;  the  judgment  to 
be  security  for  the  said  £316  145.  4 d. 

That  in  pursuance,  &c.,  the  plaintiffs  did,  on  the  30th  of 
September,  1854,  sign  a confession  of  judgment  in  the 
Queen’s  Bench,  confessing  nominal  damages  of  £1000  and 
costs,  with  leave  to  enter  up  judgment  forthwith,  but  no 
execution  to  issue  till  the  4th  of  October  next  following,  in 
default  of  payment  of  £600  and  interest ; and  that  the  de- 
fendant afterwards  entered  up  judgment  thereon;  that  the 
plaintiffs  had  paid  £132  of  the  said  £316  145.  4 d.f  leaving 
£184  145.  4c/.  only  due;  yet  the  defendant  wrongfully  and 
maliciously  caused  a Ft.  Fa.  to  be  issued  on  said  judgment, 
&c.,  and  endorsed  for  £446  16s.‘  10cL  damages,  £3  95.  8 d. 
costs  and  interest,  and  175.  6d.  for  writ,  and  caused  the  plain- 
tiff’s goods  to  be  seized  by  the  sheriff  of  York  and  Peel  for 
the  same,  whereas  £184  1 45.  4rf.  only  remained  due,  &c. 

Pleas.  First — Not  guilty.  Second — Denial  of  agreement. 
Third — That  the  plaintiff  did  not  sign  the  confession. 
Fourth — That  the  full  amount  endorsed  on  the  writ  was 
due ; absque  hoc , that  £184  145.  4 d.  only,  or  any  less  sum 
than  the  amount  endorsed,  remained  due  and  owing,  &c. 

The  plaintiffs  proved  a confession  as  stated,  taken  through 
the  intervention  of  J.  Crawford,  Esq.,  the  plaintiffs’  attor- 
ney. It  calls  the  £600  the  true  debt  in  the  action. 

It  appeared  at  the  trial  that  £600  was  not  all  due  when 
confessed  ; and  that  of  the  amount  then  due  £184  145.  4 d. 
onty  remained  due  when  execution  issued  at  thetimealleged, 
3 b v.,  u.  c.  c.  p. 
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but  that  £446  16s.  10 d.  was  due,  including  subsequent  ad- 
vances of  goods,  and  that  the  £600  was  confessed  as  the 
true  debt  to  cover  future  as  well  as  past  advances ; in  short, 
to  be  a continuing  security.  Verdict  for  defendant. 

Ii.  Cameron  obtained  a rule  Nisi  to  set  the  verdict  aside, 
as  being  contrary  to  law  and  evidence.  Hagarty , Q.  C. , 
shewed  cause. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  facts  then  shew,  not  that  the  £600,  or  the  confession 
to  that  extent,  was  to  operate  as  a continuing  security,  but 
rather  that  it  was  to  operate  as  a security  to  the  extent  of 
£600,  including  past  and  future  advances;  and  that  the 
execution  was  not  really  endorsed  for  more  than  the  balance 
due,  such  balance  being  composed  partly  ot  both.  Under 
such  circumstances,  I do  not  think  the  verdict  should  be 
disturbed.  The  satisfaction  piece  is  satisfactorily  explained 
— Dillon  v.  Browne,  6 Mod.  14  ; Hatton  v.  Young,  2 W.  B. 
943;  Charrington  v.  Laing,  6 Bing.  242;  Wooley  v.  Jen- 
nings, 5 B.  & C.  165;  Saltmarshe  v.  Ilewett,  1 A.  & E.812; 
Be  Brown,  2 Grant  Chy.  Cases  111 ; Shaw  v.  Vanduzen,  5 
U.  C.  Q.  B.  R.  353. 

The  amount  confessed,  as  compared  with  the  debt  really 
due,  and  the  short  interval  between  the  confession  and  the 
time  when  execution  might  issue,  tend  strongly  to  the  in- 
ference that  it  was  meant  to  operate  as  a security  to  the 
extent  of  £600. 

The  second  count  does  not  impeach  the  confession  on  the 
ground  of  fraud,  but  of  excess.  Then  prima  facie  it  admits 
£600  to  have  been  the  true  debt ; and  if  so,  there  was  no 
excess.  But  the  plaintiffs  seek  to  contradict  it  by  parol, 
and  to  prove  that  the  true  existing  debt  was  less,  and  that 
subsequent  payments  had  redued  it  to  £184  when  the  exe- 
cution issued.  This  is  objected  to  as  contradicting  and 
varying  the  instrument  without  imputing  fraud.  (Part  of 
it  may  have  been  a gratuity). 

The  defendant  admits  that  if  the  confession  cannot  be 
contradicted  he  is  protected ; and  if  it  can  be,  that  on  the 
same  principle  he  may  rebut  the  parol  evidence  by  other 
parol  evidence,  proving  that  the  £600  was  inserted  to  ope- 
rate as  a security  for  future  as  well  as  past  advances,  not  as 
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a continuing  security,  but  as  a security  for  any  advances  not 
exceeding  £600:  and  if  so,  that  he  is  equally  protected. 
This  seems  reasonable.  The  consideration  for  confessing 
a sum  due  by  a confession  of  judgment,  like  the  conside- 
ration for  a sum  promised  to  be  paid  by  a note  of  hand, 
may,  I dare  say,  be  investigated  when  necessary  to  the  ends 
of  justice,  as  both  resting  in  parol  contract.  But,  admitting 
this  when  the  object  is  to  defeat  or  set  aside  the  security,  or 
a portiou  of  the  sum  confessed,  I think  the  plaintiff  in  the 
confession  may  shew  in  support  of  it  all  the  circumstances 
that  really  constituted  the  inducement  or  consideration  for 
the  acknowledgment,  such  as  an  existing  debt  and  further 
advances  contemplated  and  made,  and  the  balance  really 
due  when  the  execution  issued. 

Per  Cur. — Rule  discharged. 
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Present — The  Hon.  J.  B.  Macaulay,  C.  J. 
“ A.  McLEiN,  J. 

“ W.  B.  Richards,  J. 


Ruttan  v.  Winans. 

Easement — Prescriptive  right  to. 

Defendant,  and  those  under  whom  he  claimed,  having  the  right  to  overflow 
the  adjoining  lands  to  an  extent  not  exceeding  ten  acres,  for  supplying 
their  mill  with  water,  and  which  had  been  exercised  to  a certain  extent  for 
twenty  years  or  more. 

In  trespass  quare  clausum  fregit  for  entering  the  adjoining  close — Held,  that 
having  the  right  to  overflow  a part  of  plaintiff’s  close,  defendant  had,  as 
incident  to  that  right,  authority  to  enter  and  repair  breaches  in  the  natural 
state  of  the  soil  of  the  dam,  but  not  to  add  thereto  so  as  to  cause  additional 
overflow. 

Held,  also,  that  the  extent  to  which  such  right  could  be  maintained  was  that 
to  which  it  was  exercised  during  twenty  years  after  such  right  accrued  ; 
and  that  a partial  overflowing  would  not  keep  alive  the  right  to  extend  the 
verflow  at  any  time  to  the  full  extent  of  ten  acres. 

Declaration  states  that  the  defendant,  on — to  wit,  the  1st 
of  June,  1853, — with  force  and  arms,  broke  and  entered  a 
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close  of  the  plaintiff ’s,  being  lot  No.  19  in  broken  concession 
A.  in  the  township  of  Hamilton,  and  then  and  there  put  and 
placed  an  embankment  or  dam  arid  large  quantities  of  wood, 
dirt  and  stone  in  and  upon  the  said  close,  and  kept  and  con- 
tinued the  said  embankment  or  dam,  wood,  dirt  and  stone 
so  there  put  and  placed,  without  the  leave  or  license  and 
against  the  will  of  the  said  plaintiff,  for  a long  time — to  wit, 
from  the  time  of  putting  and  placing  the  same  as  aforesaid 
until  the  commencement  of  this  suit,  and  thereby  greatly 
incumbered  and  prevented  the  plaintiff’s  enjoyment  of  the 
said  close  ; and  other  wrongs,  &c.,  to  the  plaintiff’s  damage 
of  £500. 

Pleas — First.  As  to  so  much  of  the  declaration  as  relates 
to  the  breaking  and  entering  that  part  of  the  said  close,  which 
may  be  known  as  follows:  commencing  on  the  limit  between 
lots  Nos.  19  and  20,  where  it  intersects  the  south-east  line 
of  the  timbers  of  the  old  dam  occupied  by  the  defendant; 
then  N.  36°  38'  E.,  following  the  line  of  the  timbers  of  the 
said  old  dam  5 c.  18  1.;  then  N.  4°  E.  1 c.  90  L;  then  N.  72° 
30'  W.  3 c.  7 1.;  then  N.  16°  E.lc.  10  L;  thenN.  21°  W.  2 c. 
91 1;  then  N.  7°  W.  4 c.  73  L;  then  N.  15°  30'  W.  1 c.  70  1.; 
then  N.  49°  W.  1 c.  7 1. ; then  N.  37°  W.  90  1.;  then  N.  40° 
W.  1 c.  57  1.;  then  S.  65°  W.  90  1.;  then  N.  46°  45'  W.  1 c. 
44  1.  to  a fence ; then  S.  54°  45'  W.  1 c.  61  1.  to  the  division 
line  between  the  lots  Nos.  19  and  20  aforesaid  ; then  south- 
erly along  the  said  division  line  20  c.  90  1,  more  or  less,  to 
the  place  of  beginning,  and  the  putting,  placing,  keeping 
and  continuing,  &c. — Not  guilty. 

Second.  As  to  so  much  of  the  first  count  as  relates  to  the 
breaking  and  entering  that  part  of  the  said  close  described 
in  the  last  plea,  and  the  putting,  placing,  keeping  and  con- 
tinuing, &c.,  that  the  part  of  the  said  close  in  which,  &c„  so 
described  at  the  said  time  when,  &c.,  was  not  the  plaintiff  s 
close,  &c. — To  the  country,  &c. 

Third.  As  to  so  much  of  the  same  close  above  described, 
&c.,  that  Patrick  Wallace  before  the  said  time  when,  &c. — 
to  wit,  on  the  1st  of  J anuary,  1850, — was  seized  in  fee  of  that 
part  of  the  said  close  above  described  ; and  being  so  seized, 
&c.,  by  an  indenture  made  between  him  of  the  first  part  and 
Stewart  Easton  McKechnie,  said  Wallace  demised  unto  said 
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McKechnie  that  part  of  the  said  close,  to  hold  from  the  1st 
of  January,  1850,  for  999  years  thence  next  ensuing ; by 
virtue  of  which  demise  said  McKechnie  entered  and  was 
possessed  of  said  term ; and  afterwads  by  indenture — to 
wit,  on  the  1st  of  May,  1858, — assigned  the  same  to  William 
Butler  for  the  residue  of  the  term  ; and  afterwards— to  wit, 
on  the  2nd  of  May,  1858, — said  Butler  assigned  said  residue 
of  said  term  to  said  McKechnie  and  defendant,  who  entered 
and  became  possessed  for  the  residue  of  the  said  term  ; and 
plaintiff  claiming  that  part  of  the  said  closeby  color  of  a charter 
of  demise  to  him  thereof  pretended  to  be  made  for  life  by  said 
Wallace  before  said  demise^  to  said  McKechnie  (whereas- 
nothing  passed  by  the  said  charter),  before  the  said  time  when, 
&c.,  entered  into  andupon  that  partof  thesaid  close;  in  which, 
&c.,  and  thereupon  defendant  afterwards,  at  the  said  time, 
when,  &c.,  entered  into  and  upon  that  partof  the  said  close  and 
in  and  upon  the  plaintiff’s  possession  thereof,  and  commited 
the  trespasses  in  the  introductory  part  of  the  plea  mentioned. 

Fourth  plea.  As  to  so  much  of  the  declaration  as  relates  to 
that  part  of  the  close  described  in  the  first  plea,  &c.,'  (en- 
umerating the  alleged  trespasses),  that  for  the  full  period  of 
twenty  years  next  before  this  suit  the  occupiers  pro  tem.  of 
lot  No.  20  in  broken  concession  A.  in  the  township  of  Ham- 
ilton, being  the  lot  adjoining  the  said  close  in  the  first  count 
mentioned,  had  actually  used  and  enjoyed,  and  were  accus- 
tomed to  use  and  enjoy  as  of  right  and  without  interruption, 
the  right  to  build,  erect,  put  up,  repair  and  maintain  a dam 
across  a stream  (running  and  flowing  through  the  said  several 
lots,  and  extending  from  a certain  point  in  the  said  lot  No. 
20  into,  upon  and  to  a certain  point  in  that  part  of  the  said 
close  in  which,  &c.,  before  described)  at  all  seasons  of  the 
year,  and  at  all  times  into  and  upon  that  part  of  the  said 
close  in  which,  &c.,  at  all  times  as  necessity  required,  to  put 
up  and  maintain  the  embankment,  &c.  ; that  during  part  of 
the  said  twenty  years  he  occupied  the  said  lot  No.  20,  and 
having  occasion,  &c.,  he  did  at  the  time,  when,  &c.,  commit 
the  trespasses  in  this  plea  mentioned,  doing  no  unnecessary 
damage. 

O 

Fifth.  As  to  the  residue  of  the  trespasses  and  causes  of 
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action  in  the  declaration  mentioned,  defendant  brings  into 
court  <£3,  &c.,  denying  further  damage  in  respect  thereof. 

Replication — To  the  first  and  second  pleas  : Similiter. 

To  third  plea  : That  said  Patrick  Wallace  was  not  seized 
in  fee  of  that  part  of  the  said  close  in  which,  &c.,  modo  et 
forma \ &c. 

To  fourth  plea:  That  plaintiff  commenced  his  action,  not 
tor  the  trespasses  in  that  plea  mentioned,  &c.,  but  for  that 
defendant  at  the  said  time  when,  &c.,  vie  et  armis,  broke 
and  entered  the  said  close  of  plaintiff,  and  then  and  there 
put  and  placed  thereon  a dam  or  embankment,  &c.,  wood, 
dirt  and  stone,  &c.,  other  and  different  from  the  dam,  wood, 
dirt  and  stone  in  said  plea  referred  to  ; which  newly-as- 
signed trespasses  are  other  and  different  than  those  men- 
tioned in  ^aid  fourth  plea  : verification. 

To  fifth  plea : Plaintiff  accepts  the  said  sum  of  money  in 
satisfaction  of  the  residue  of  the  said  trespasses  in  the  de- 
claration mentioned  ; therefore  as  to  such  residue  the  de- 
fendant is  acquitted,  &c. 

Rejoinder  to  replication  to  third  plea.  Similiter. 

To  new  assignment : First — not  guilty. 

Second:  That  part  of  the  said  close  in  which,  &c.,  at  the 
said  time  when,  &c.,  was  not  the  close  of  plaintiff. 

Third : As  to  the  trespasses  newly-assigned,  that  for  the 
full  period  of  twenty  years  next  before  this  suit  the  occupiers 
pro  tem.  of  lot  No.  20,  &c.,  being  the  lot  adjoining  said  close 
in  the  declaration  mentioned,  had  actually  used  and  enjoyed, 
&c.,  as  of  right  and  without  interruption,  the  right  to  Over- 
flow a portion  of  the  said  close  in  which,  &c.,  not  exceeding 
ten  acres,  for  the  supply  of  a mill-pond  with  water,  which 
mill-pond  had  been  all  that  time  used  by  the  said  occupants 
for  useful  purposes ; and  the  same  had  during  all  that  time 
been  kept  up  and  maintained  upon  and  across  a stream 
(running  through  the  said  several  lots),  and  extending  from 
a certain  point  in  said  lot  No.  20,  into,  upon  and  to  a point 
in  that  part  of  said  close  in  which,  &c.,  in  said  fourth  plea 
described  ; and  that  during  part  of  the  said  twenty  years — to 
wit,  at  the  said  time  when,  &c. — defendant  was  occupier  of  said 
lot  20,  and  of  the  said  mill-pond;  and  because  the  ground 
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at  a certain  point  in  the  said  close  in  which,  &c.,  having  been 
worn  away  by  freshets  and  the  action  of  the  waters  of  said 
stream  when  it  overflowed  its  usual  and  natural  limits,  it 
became  necessary  in  order  to  enjoy  the  right  to  overflow  a 
portion  not  exceeding  ten  acres  of  said  close,  in  which,  &c 
to  put,  place  and  lay,  within  the  usual  watermark  of  saidpond, 
and  within  that  part  of  the  said  close  so  described  in  the  said 
first  plea,  the  same  not  exceeding  ten  acres,  a dam  or  embank- 
ment, and  wood,  dirt  and  stone  to  prevent  the  escape  of  the 
water  from  the  said  pond,  and  to  prevent  injury  to  proprietors 
on  each  side  of  said  stream  below  said  mill-pond  ; and  that 
having  occasion  to  use  the  said  mill-pond,  and  to  overflow 
thereby  part  of  the  said  close  in  which,  &c.,  described  a& 
aforesaid,  the  same  not  exceeding  ten  acres,  defendant  did 
necessarily,  &c.,  commit  the  said  trespasses  newly-assigned, 
as  he  lawfully  might,  &c. : verification. 

Replication  to  pleas  to  new  assignment.  To  first  and 
second  pleas  : Similiter.  To  third  plea : De  injuria , to  the 
country  and  issue. 

It  is  not  quite  clear  on  these  pleadings,  whether  the 
plaintiff  means  to  newT  assign  other  trespasses  to  the  close 
mentioned  in#the  declaration  beyondthe  limits  of  that  part  of 
it  which  is  described  in  the  defendant’s  first  plea  and  referred 
to  in  the  subsequent  pleas,  or  to  other  and  different  trespasses 
within  the  limits  of  that  part  of  the  close  described  in  the 
defendant’s  pleas.  The  plea  to  the  new  assignment,  though 
not  very  distinctly,  seems  to  limit  the  prescriptive  right 
pleaded  to  that  part  of  the  close  which  is  described  in  the 
first  and  referred  to  in  the  fourth  pleas,  as  if  the  new  assign- 
ment was  for  different  and  other  trespasses  within  the  limits 
of  that  part  of  the  close  in  which,  &c.,  so  described.  Both 
parties  seem  agreed  to  this,  and  that  the  object  was  to  putin 
issue  the  merits,  and  to  raise  the  question  whether  defendant 
could  establish  a prescriptive  right  to  do  what  he  had  done 
upon  that  part  of  the  plaintiff’s  close  of  which  he  complains, 
and  which  in  fact  is  within  the  limits  described  in  the  fourth 
plea.  All  beyond  these  limits  is  covered  by  the  fifth  plea, 
and  satisfied  by  payment  of  money  into  court,  and  accepted 
by  the  plaintiff. 
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It  appeared  in  evidence  that  lot  Ho.  19  was  granted  to 
Elias  Jones,  who  by  indenture  of  bargain  and  sale  the  9th  of 
June,  1819,  among  other  lands  conveyed  to  Lawrence 
Ilerchmer  lot  Ho.  19  in  front  of  the  1st  concession,  township 
of  Hamilton,  described  as  commencing  in  front  at  the  S.  E. 
angle  of  said  lot  Ho.  19  in  the  broken  front  upon  lake 
Ontario  ; then  H.  16°  W.  121  c.  more  or  less,  to  the  front 
line  of  1st  concession;  then  S.  74°  W.  20  c.;  then  S.  16°  East 
to  lake  Ontario,  and  then  easterly  along  the  water’s  edge  to 
the  place  of  beginning,  235  acres,  more  or  less ; Habendum 
in  fee  : 44  Subject  to  a certain  agreement , made  by  the  said 
Elias  Jones,  whereby  permission  is  granted  to  the  proprietors 
of  a certain  mill,  situate  on  the  east  half  of  lot  Ho.  20  in  front 
of  ths  1st  concession  ot  the  said  township  of  Hamilton,  to 
overflow  a certain  portion  of  lot  Ho.  19  in  front  of  the  first 
concession  of  the  said  township  of  Hamilton,  ashereinberore 
described,  not  to  exceed  ten  acres , should  the  same  be  necessary 
for  the  maintenance  of  the  said  mill  in  water”  Registered 
the  7th  of  July,  1819.  That  the  plaiutiff  became  entitled  to 
the  said  lot  from  Ilerchmer,  and  has  possessed  it  many  years; 
that  there  was  a mill  and  dam  on  lot  Ho  20  as  far  back  as 
1817,  a part  of  which  was  then  on  lot  Ho.  19,  though  it  caused 
a little  back-water  upon  lot  Ho.  19  higher  up  thestream,  such 
mill  and  dam  being  at  and  across  a stream  of  water  running 
intolake Ontario, and  situated  nearthe  mouthof  suehstream; 
that  the  stream  was  chiefly  upon  lot  Ho.  20,  and  the  mill  near 
the  line  between  lots  Hos.  19  and  20  ; that  latterly  there  is 
morewateron  lot  Ho.l9thanof  old;  thatlotHo.20  belonged 
to  Alexander  Macdonald,  who  sold  it  to  Robert  Henry  in 
1817,  at  which  time  there  was  a mill  upon  it,  and  Jones  lived 
upon  lot  Ho.  19;  that  the  privilege  to  extend  the  dam  and 
back-water  upon  lot  Ho.  19  was  under  some  agreement 
between  Henry  and  Jones,  after  Henry  became  possessed  of 
lotHo.  20;  that  Henry  increased  the  dam,  and  built  it  partly 
upon  Ho.  19, soon  after  he  became  owner  of  Ho.  20;  that  a 
wing-dam  has  been  more  recently  erected  on  Ho.  19,  which 
has  given  rise  to  this  action;  Henry  being  aged  and  infirm 
(76  years  old),  was  examined  on  interrogatories  at  his  house, 
at  Cobourg ; and  in  his  answers  stated,  that  he  came  to 
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Cobourg  in  1817,  at  which  time  plaintiff  resided  inHaldimand, 
and  afterwards  upon  the  lot  No.  19  now  in  question  : that 
No.  20  belonged  to  Henry  from  1817  to  1831 ; and  that  when 
he  first  knew  the  premises  there  was  an  old  dam,  mill  and  pond: 
that  he  purchased  No.  20  from  Macdonald  and  sold  the 
premises  to  George  Ham,  having  previously  built  a new  mill, 
mill-dam,  and  wing-dam,  and  overflowed  about  eight  or  nine 
acres  of  lot  No.  19,  which  were  needed  soon  after  he  purchased 
lot  No.  20  : that,  requiring  to  overflow  eight  or  nine  acres 
of  lot  No.  19,  he  arranged  with  Jones,  the  owner  of  it,  for 
the  purchase  of  ten  acres,  and  afterwards  paid  him  there- 
for ; and  that  J ones  acknowledged  the  receipt  of  the  money 
in  a current  account  between  them,  made  in  his  own  hand- 
writing, i.  e.,  Jones’s,  and  produced.  It  is  headed,  “ Messrs. 
Henry  and  Bethune  with  Elias  Jones,  balance  on  settlement, 
£1  17s.  7 d.”  Then  follow  various  small  items,  commencing 
the  18th  of  February,  1819,  and  running  on  to  the  16th  of 
August ; the  last  item  being  land  for  mill-pond  £50,  E.  E., 
1st  of  January,  1820,  signed  Elias  Jones.  Below,  on  the 
same  half  sheet  of  paper,  is  a further  account  from  the  20th 
of  Jannary,  1820,  to  the  20th  of  January,  1821,  £3  17s.  6d., 
E.  E.,  1st  of  March,  1821,  signed  Elias  Jones  ; but  no  receipt 
appears. — That  the  part  so  purchased  was  shewn  on  a plan  of 
lot  No.  20,  made  by  Birdsall,  a surveyor,  which  is  referred 
to  ; it  is  dated  the  5th  of  June,  1820,  and  purports  to  be 
a plan  of  the  survey  of  lot  No.  20.  It  represents  lot  No. 
20  lying  west  of  No.  19,  and  the  line  or  course  of  the  stream 
in  question  running  from  lot  No.  '20  in  its  southerly  course 
to  the  lake  and  touching  lot  No.  19  ; then  returning  upon  lot 
No.  20  and  again  crossing  the  division  line  between  lots  Nos. 
19  and  20,  and  so  continuing  until  it  came  to  the  mill-pond 
which  is  represented  as  partly  upon  lot  No.  20,  and  partly 
upon  lot  No.  19,  and  about  or  nearly  five  chains  on  lot  No. 
19,  to  embrace  such  pond.  A part  of  lot  No.  19  is  laid  off 
at  right  angles  to  the  dividing  line  on  the  south  side 
about  thirty-two  chains  from  the  lake ; the  east  nearly  five 
chains  ; then  north  about  twenty  chains  ; the  west  about  five 
chains,  whence  to  the  place  of  beginning,  running  down  the 
pond,  would  be  about  twenty  chains,  indicating  a tract  of 
3 c v.,  u.  c.  c.  p. 
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five  chains  by  twenty,  or  about  ten  acres.  These  outlines 
include  more  of  lot  No.  19  than  is  covered  by  the  pond  as 
laid  down  on  the  plan.  The  mill  works  are  all  represented 
as  upon  lot  No.  20.  Henry  said  he  paid  Jones  the  £50,  and 
took  no  other  writing  from  him ; but  that  in  Jones’s  deed  to 
Herchmer  the  right  was  reserved,  and  that  he  Henry  took 
possession  of  the  reserved  portion  from  the  year  1818  : that 
he  used  and  occupied  about  three-quarters  of  an  acre  on  lot 
No.  19,  between  the  dam  and  the  road  running  east  and  west, 
south  of  dam,  with  Jones’s  and  afterwards  with  Herchmer’s 
consent,  and  continued  to  do  so  till  he  sold  the  property. 
The  road  alluded  to  is  laid  down  on  the  plan  as  the  York  road, 
crossing  the  water-course  below  the  mill  and  dam,  and  then 
running  up  north  through  lot  No.  20 ; the  three-quarters  of 
an  acre  mentioned  seems  to  be  that  which  lies  south  of  the 
south  line  that  defines  the  ten  acres.  That  he  Henry  built  the 
wing-dam  in  1820  on  lot  No.  19,  represented  as  extending 
the  pond  on  the  south-east  end  of  it  upon  lot  No.  19,  but 
within  the  right  lines  marking  the  ten  acres  : that  from  the 
line  of  this  wing-dam  (which  was  built  c f frame  work)  he 
carried  a mud-dam,  thirty  or  forty  feet  long,  in  a more  norther- 
ly direction,  to  prevent  the  water  washing  round  in  freshets  : 
that  in  1818  he  built  a temporary  wing-dam  above  where  the 
present  wing-dam  stands,  and  planked  it  with  plank  of  the 
old  dam,  and  banked  it  with  earth  which  he  took  off  lot  No. 
19  with  Jones’s  consent : that  the  main  dam  was  on  lot  No. 
20,  and  the  wing-dam  on  lot  No.  19,  as  indicated  on  the  plan 
referred  to : that  he  used  as  much  of  the  lot  No.  19  as  his 
dam  and  embankment  overflowed  (whatever  it  was)  from  the 
spring  of  1818  to  July  1831 ; he  thought  eight  or  nine  acres ; 
but  the  high-water- mark  never  extended  beyond  the  limit  of 
the  ten  acres : that  plaintiff  bought  lot  No.  19  in  1832  : 
that  the  old  dam  gave  five  or  six  feet  fall,  with  an  under-shot 
wheel : that  it  was  on  the  same  site  as  the  present,  and  the 
east  end  went  to  within  a few  feet  of  lot  No.  19  ; and  that 
the  dam  he  afterwards  built  went  further.  In  another  place, 
he  said  the  main  dam  had  between  ten  and  eleven  feet 
fall,  including  apparently  the  wing-dam  on  lot  No.  19  ; and 
that  he  repaired  the  dam  whenever  and  as  required,  during 
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his  occupation ; that  plaintiff  did  not  complain  till,  he  thought, 
more  than  twenty  years  after  he  erected  the  wing-dam  on  lot 
No.  19,  when  he  said  he  did  not  think  Henry  had  any  right 
to  have  done  it,  but  which  Henry  asserted  his  right  to  do. 
He  said  that  some  years  after  he  had  purchased  from 
Macdonald  he  (Macdonald)  gave  him  (Henry)  a bond  or 
agreement  in  writing  under  seal  from  Jones  and  wife,  securing 
to  the  first  purchaser  of  lot  No.  20  as  much  of  lot  No.  19  as 
was  necessary  for  the  mill  and  dam ; but  he  was  not  aware  of 
it  when  he  purchased  the  ten  acres  of  Jones  (said  bond  not 
produced,  but  said  to  be  lost  or  mislaid),  to  whom  he  paid 
£50,  and  was  promised  a conveyance  when  the  title  was 
cleared  of  embarrassment,  but  never  got  one:  that  he  built  a 
mud-dam  or  embankment  to  the  east  end  of  the  wing-dam  of 
thirty  or  forty  feet,  to  prevent  the  water  washing  round  in 
freshets,  &c.  He  further  stated,  that  he  sold  and  conveyed 
to  Ham  and  conferred  upon  him  the  rights  and  privileges 
which  the  conveyance  gave,  and  intending  to  include  the  right 
to  ten  acres  of  lot  No.  19  ; but  the  deed  is  not  before  the  court. 
He  also  stated  in  explicit  terms  that  he  had  extended  the 
wing-dam  and  mud-dam  upon  lot  No.  19  early  in  his  own 
time,  and  disposed  of  the  property  thirteen  years  afterwards 
to  Ham,  in  1832.  He  admitted  the  plaintiff  afterwards  .con- 
versing with  him  on  the  subject,  but  thought  he  was  satis- 
fied the  wing-dam,  &c.,  was  duly  authorized  : so  the  contest 
seems  to  be,  whether  within  twenty  years  the  owners  of  the 
mill  have  encroached  upon  lot  No.  19  by  what  is  called  the 
mud-dam,  though  within  the  limits  of  the  ten  acres  promised 
or  reserved,  or  granted  by  Jones. 

The  plaintiff  called  several  witnesses  to  prove  that  the 
embankment  beyond  the  wing-dam  (running  east  and  north 
of  it)  had  been  extended  notherly  within  a few  years  past, 
to  prevent  the  escape  of  the  water  round  the  east  end  of  the 
wing-dam,  as  it  was  before  at  high  or  flood  water ; and  that 
theheight  of  water  had  beenraised  in  the  dam  : not  attributed 
to  the  extension  of  the  embankment  or  new  wing-dam,  as  it 
was  called,  but  to  a piece  of  timber  being  laid  across  the  dam 
which  raised  it  seven  inches. 

The  defendant’s  witnesses  alleged  the  extention  of  the  new  • 
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wing-dam  northerly,  within  a few  years,  hut  upon  the  water- 
line of  the  pond,  and  not  further  east  than  the  ten  acres 
would  admit.  Surveyor  Roach  proved  another  plan  prepared 
by  him,  shewing  in  red  lines  the  outline  of  the  ten  acres  as 
he  represents.  He  said  the  quantity  of  lot  No.  19  actually 
covered  by  the  water  was  eight  f050  acres;  and  that  the  wing- 
dam  was  within  the  ten  acres,  which  included  dryland  within 
the  lines  laid  down.  The  defendant  further  endeavored  to 
shew,  that  the  water  was  not  higher  than  formerly.  Roach’s 
plan  exhibits  the  line  of  the  main  dam,  the  main  wing-dam 
and  the  new  or  extended  wing- dam,  and  also  the  water-line 
caused  by  the  dam  within  the  outlines  of  the  ten  acres. 

The  learned  judge  asked  the  jury,  first,  whether  the  main 
wing-dam  or  embankment  was  extended  within  twenty 
years ; that  is,  beyond  what  it  used  to  be,  in  the  line  of  it  : 
second,  whether  the  new  wing-dam  was  built  within  the 
water-line  of  the  pond,  or  encroached  upon  the  dry  land  of 
lot  No.  19  in  'plaintiff’s  possession.  To  the  first,  the  jury 
said  that  the  dam  extended  eastward : to  the  second,  that 
the  dam  was  constructed  outside  the  water  of  the  pond.  On 
which  finding,  he  directed  a verdict  for  the  plaintiff  with  one 
shilling  damages,  with  leave  for  the  defendant  to  move  the 
court  to  enter  it  for  the  defendant,  if  entitled  thereto  on  the 
evidence. 

In  Easter  Term,  18  Vic.  1855,  Connor , Q.  C obtained  a 
rule  on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  entered  for  the  defendant,  or  a new  trial 
be  had,  on  the  ground  of  misdirection,  and  as  being  contrary 
to  law  and  evidence.  4 

Vankovgknet,  Q.  C.,  shewed  cause,  and  contended  that  it 
was  for  the  jury,  and  no  misdirection.  That  the  defendant 
claimed  the  right  to  erect  the  dam,  as  he  had  done ; and 
whether  he  had  exceeded  within  twenty  years  was  a fact 
respecting  which  there  was  conflicting  evidence,  such  excess 
relating  to  the  main  wing-dam  and  the  new  one : that  he 
did  not  plead  or  rely  upon  a grant  or  license  from  Jones 
(query,  under  second  plea),  but  upon  twenty  years’  enjoy- 
ment: so  that  the  question  was,  to  what  extent  he  had  actually 
enjoyed  for  twenty  years  and  more  ; not  whether  he  had  ex- 
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ceeded  the  ten  acres  or  not.  That  the  defendant  endeavored 
to  shew  that  the  plaintiff  was  not  possessed  within  the  ten 
acres’  line,  but  the  jury  found  for  the  plaintiff,  and  no  agree- 
ment with  Jones  was  proved.  He  also  relied  upon  the  right 
derived  from  Jones  being  extinct,  the  mill  having  been  burnt 
a few  years  ago,  which  was  proved,  though  that  point  was 
not  material  in  the  end  : that  the  land  described  in  the  first 
plea  covered  more  land  than  the  water,  as  Roach  proved ; 
and  that  plaintiff  possessed  all  not  overflowed. 

Connor,  Q.  C.,  in  reply,  contended,  that  the  plaintiff  had  no 
merits.  That  on  reference  to  the  map  (Roach’s)  it  would  be 
seen  there  was  no  excess ; that  Henry  acquired  ten  acres 
more  than  twenty  years  ago  ; and  having  entered  upon  part, 
was  constructively  entitled  to  the  whole ; and  that  the  plain- 
tiff was  not  possessed  of  any  part  thereof. — Wood  v.  Lead- 
bitter,  13  M.  & W.  838.  That  the  true  water-line  was  shewn 
by  the  fact  that,  when  the  new  wing-dam  was  cut  by  Roach, 
the  water  escaped  upon  the  land  outside  : that  at  all  events 
the  action  should  have  been  case,  not  trespass.  The  tract 
described  in  the  first  plea  seems  to  be  that  laid  down  in 
Roach’s  map  in  zig-zag  red  lines,  within  the  red  outline  of 
the  ten  acres. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

All  the  defendant’s  pleas  except  the  last  relate  to  that 
part  of  the  close  which  is  described  in  the  first  plea  ; to  which 
defendant  pleads,  first,  not  guilty;  second,  not  plaintiff’s 
close  ; third,  that  Wallace  was  seized  in  fee  ; that  he  demised 
to  McKechnie  for  999  years,  who  entered  and  assigned  to 
Butler,  who  assigned  to  said  McKechnie  and  defendant,  who 
entered,  and,  giving  color  to  plaintiff  under  an  invalid  char- 
ter of  demise  for  life,  justifies  the  trespasses  mentioned  in 
that  plea ; fourth  plea,  a prescriptive  right,  by  virtue  of 
twenty  years’  uninterrupted  enjoyment.  The  fifth  plea  is 
of  payment  of  £3  into  court,  in  satisfaction  of  the  residue 
of  the  trespass  in  the  declaration  mentioned,  which  would 
of  course  extend  to  all  or  any  trespasses  beyond  the  limits 
defined  in  the  first  plea,  and  might  include  trespasses  com- 
mitted within  those  limits  not  covered  by  the  third  or  fourth 
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In  reply,  plaintiff  takes  issue  on  the  first  and  second  pleas. 
To  the  third,  denies  that  Wallace  was  seized  in  fee  in  manner 
and  form  alleged:  concluding  to  the  country  and  issue. 
To  the  fifth,  plaintiff  accepts  the  £3  in  satisfaction,  and 
acquits  defendant,  &c.  To  the  fourth,  plaintiff  new  assigns 
other  and  different  trespasses,  committed  in  the  said  close, 
than  those  mentioned  in  the  fourth  plea  ; to  which  defend- 
ant pleads  a prescriptive  right,  by  reason  of  twenty  years’ 
uninterrupted  enjoyment,  as  of  right,  &c.,  to  put,  place  or 
lay,  within  the  usual  water-mark  of  said  pond,  and  within 
that  part  of  said  close  described  in  the  first  plea,  the  same 
not  exceeding  ten  acres,  a dam,  &c. ; and  so  justifies.  Plaintiff 
replies  de  injuria. 

Though  not  clearly  expressed,  I think  it  must  now  be 
taken  that  the  new  assignment  means  other  trespasses  within 
the  limits  stated  in  the  first  plea,  and  that  the  fifth  plea  relates 
only  to  trespasses  beyend  those  limits  ; if  not,  the  one  is  not 
consistent  with  the  other.  In  the  application  of  the  evidence 
to  the  pleadings,  it  appears  that  the  newly  made  embank- 
ment, in  the  extension,  or  to  the  north  and  east  of  the  first 
or  earlier  embankment  made  upon  plaintiff’s  lot  No.  19,  but 
both  being  within  the  limits  specified  in  the  first  plea,  con- 
stituted the  trespass  complained  of  as  newly-assigned.  The 
defendant  does  not  plead  title  thereto  by  non-existing  grant. 
But,  according  to  the  late  decisions,  it  would  be  open  to  him 
to  prove  his  title  under  the  second  plea  of  not  possessed,  or 
not  plaintiff’s  close — Whittington  v.  Boxall  (5  Q.  B.  139), 
Jones  v.  Chapman  (2  Ex.  It.  803).  But  the  evidence  does 
not  prove  title  to  the  land,  or  the  estate  in  the  land.  The 
account  rendered  by  Jones  to  Henry,  in  which  he  charges 
£50  for  land  for  mill-pond,  would  not  pass  the  estate  ; nor 
would  the  exception  or  mention  thereof  in  Jones’  deed  to 
Herchmer  have  that  effect ; and  Henry  says  that  he  did  not 
receive  any  other  grant  or  conveyance.  Of  course  the  bond 
from  Jones  to  Macdonald,  from  whom  Henry  purchased  lot 
No.  20,  would  not  pass  the  estate.  Even  if  the  existence  and 
contents  of  such  instrument  appeared  more  clearly  than  they 
do,  I see  no  sufficient  ground  therefore  for  holding  the  de- 
fendant, or  those  deriving  title  and  holding  under  Henry, 
seized  of  an  estate  in  the  locus  in  quo.  No  paper  title  is 
traced  to  the  defendant,  nor  does  he  justify  under  any  one 
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who  had  such  a title,  even  if  he  could  set  up  the  jus  tertii 
under  the  second  plea ; nor  was  twenty  years’  possession 
shewn,  if  that  would  do.  It  follows,  that  under  the  deed 
from  Jones  to  Herchmer,  and  Herchmer  to  plaintiff,  the  latter 
became  seized  and  possessed  of  the  whole  of  lot  No.  19,  in- 
cluding the  locus  in  quo,  subject,  however,  to  an  easement 
subsisting  in  favor  of  the  owners  of  lot  No.  20  and  the  mill, 
to  overflow  the  same  to  the  extent  of  ten  acres.  The  plaintiff 
does  not,  however,  deny  the  right  stated  to  have  been  acquired 
in  the  fourth  plea,  to  some  extent ; meaning  to  the  extent  of 
the  first  or  original  wing-dam  erected  on  lot  No.  19  by  Henry, 
and  maintained  thereon  by  his  successors  to  the  mill : but 
the  plea  to  the  new  assignment  limits  the  locus  in  quo  to 
something  beyond  that,  and  applies  to  the  recent  or  new 
embankment.  Then,  as  to  that  embankment : Its  legality,  I 
think,  depends,  not  on  title  to  the  land,  for  the  evidence  does 
not  establish  that ; but  upon  the  consideration  whether  it 
was  merely  a repair,  or  was  in  fact  an  addition,  and  more 
than  a reparation. 

I think  that,  as  against  plaintiff  (holding  as  he  does  under 
Jones),  the  mention  of  the  right  to  overflow  is  evidence  of  a 
grant  of  such  an  easement  by  Jones  to  the  occupants  of  lot 
No.  20,  but  the  grant  of  an  easement  only.  He  conveyed 
to  Herchmer,  subject  to  an  agreement  whereby  permission 
was  granted  to  the  proprietors  of  the  mill,  &c.,  to  overflow 
lot  No.  19,  not  exceeding  ten  acres,  should  the  same  be  ne- 
cessary for  the  maintenance  of  the  mill  in  water. 

I think  that,  coupled  with  the  other  evidence,  this  may  be 
taken  to  admit  a grant.  It  says,  “ whereby  permission  was 
granted,  and  the  grant  of  permission  would  be  a grant  of 
the  right  or  easement.  The  defendant  does  not,  however,  in 
pleading,  rely  upon  the  grant  of  an  easement  only,  or  upon 
a right  to  enter  and  repair  as  incident  to  such  easement. 
Then,  as  to  the  easement  itself,  it  only  permitted  the  over- 
flow, not  exceeding  ten  acres,  so  far  as  necessary  to  maintain 
the  mill  in  water.  That  grant  existed  as  far  back  as  1819, 
at  the  latest,  and  perhaps  as  far  back  as  1817,  or  still  earlier ; 
but  it  contains  no  permission  to  erect  an  embankment  or 
dam  upon  any  part  of  lot  No.  19  in  order  to  cause  the  over- 
flow of  ten  acres,  or  to  maintain  the  mill  in  water.  Henry, 
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however  construed  his  right  otherwise,  and  did  enter  and 
erect  a part  of  his  dam  upon  lot  No.  19 ; and  having  main- 
tained it  there,  and  caused  back-water  thereby  upon  some 
other  parts  of  the  said  lot  No.  19  for  upwards  of  twenty 
years,  the  right  to  do  so  has  been  acquired  by  lapse  of  time 
and  the  Statute  of  Limitations ; but  only  to  the  extent  so 
enjoyed.  On  the  other  hand,  though  the  grant  originally 
authorized  the  overflow  of  ten  acres  (whether  by  a dam  or 
embankment  placed  upon  lot  No.  20  only,  or  partly  upon 
both  lots  Nos.  19  and  20),  still  such  right,  if  not  exercised 
within  twenty  years,  would  be  lost  by  lapse  of  time,  as  it 
might  have  been  acquired  in  the  absence  of  any  grant : con- 
sequently, the  easement  must  now  be  limited  to  the  extent 
overflowed  within  twenty  years  from  the  time  of  the  grant, 
and  cannot  be  extended.  Although  the  excess  does  not  go 
beyond  ten  acres,  the  lapse  of  time  exceeding  twenty  years 
must,  I think,  be  taken  conclusively  to  establish  that  it  was 
not  necessary  to  overflow  more  than  was  overflowed  within 
twenty  years  to  maintain  the  mill  in  water ; in  other  words, 
the  defendant  cannot  now  extend  his  works,  or  even  upon 
lot  No.  20  erect  a dam  that  should  cause  the  overflow  of 
plaintiff’s  lot  to  a greater  extent  than  it  had  been  overflowed 
within  twenty  years  after  the  right  to  do  so  first  accrued.  I 
think  the  right  may  be  lost  or  abandoned  by  non-user,  or  it 
might  be  acquired  by  usage  exceeding  twenty  years. 

If  it  turned  upon  the  exercise  of  the  easement,  therefore, 
the  defendant  could  not,  at  the  time  when,  &c.,  overflow  for 
the  first  time  land  that  had  been  previously  dry  : much  less 
could  he  enter  on  such  dry  land  to  raise  for  the  first  time 
additional  embankment  or  dam  to  retain  the  water.  At  the 
same  time,  however,  I am  of  opinion  that,  having  the  right  to 
overflow  a partof  plaintiff’s  lot,  the  defendant  had,  as  incident 
to  that  right,  legal  authority  to  enter  upon  the  plaintiff’s 
close  and  repair  breaches  that  might  have  been  made 'in  the 
natural  state  of  the  soil.  I think  he  was  entitled  to  repair 
and  preserve  the  natural  state  of  the  soil,  so  as  to  keep  it  in 
statu  quo,  but  not  to  add  to  its  natural  level,  so  as  to  cause 
additional  overflow  or  back-water.  If  so,  then  I think  defend- 
ant does  establish  under  his  plea  to  thenew  assignmentaright 
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to  overflow  the  plaintiff’s  close  to  a certain  extent,  by  reason 
of  twenty  years’  enjoyment,  &c.;  and,  so  far  as  that  overflow 
extended,  he  had  a right  to  enter  and  repair. 

The  plaintiff  does  not  deny  this  : but,  deeming  it  as  meant 
to  be  covered  by  the  fourth  plea,  he  waives  that  and  new 
assigns  additional  or  other  trespasses,  which  reduces  the  case 
to  the  consideration  whether  the  defendant  has  done  more 
than  repair  breaches  so  as  to  maintain  the  soil  in  that  part 
of  plaintiff’s  close  in  its  natural  state,  not  adding  thereto  or 
causing  extra  overflow  of  the  waters,  or  has  added  to  or  raised 
the  natural  level  of'  the  soil  and  placed  additional  embank- 
ments on  plaintiff ’s  close,  not  in  necessary  repair  of  breaches 
in  the  natural  soil,  but  in  order  to  increase  the  quantity  of 
the  overflow  on  plaintiff ’s  close ; or,  at  all  events,  disturbing 
or  incumbering  his  close  beyond  the  limits,  or  to  an  extent  not 
sanctioned  by  twenty  years’  previous  usage,  or  necessary  to 
effect  repairs.  It  may  be  remarked  that  the  plea  to  the  new 
assignment  does  not  allege  that  the  trespasses  complained  of 
were  committed  within  the  usual  water-mark;  but  after 
alleging  the  necessity  for  so  doing,  he  adds,  that  he  did  ne- 
cessarily commit  the  trespasses  newly  assigned,  not  saying 
they  were  the  identical  or  the  same. 

However,  taking  the  substance  of  the  issue  to  be  not 
whether  it  was  within  the  usual  water-mark  of  the  pond,  but 
whether  the  defendant  had  acquired  the  right  under  the 
statute,  as  pleaded,  it  was  for  the  jury  to  decide  upon  the  fact 
whether  it  was  a mere  repair  required  to  sustain  the  pond  in 
the  state  it  had  been  for  twenty  years  before,  or  an  encroach- 
ment or  excess  beyond  what  twenty  years’  enjoyment  sanc- 
tioned: and  they  have  found  for  the  plaintiff;  and  the  evi- 
dence, though  conflicting,  seems  to  warrant  such  finding. 

As  to  the  argument  that  Henry  having  possessed  or  over- 
flowed part  of  the  ten  acres,  .was  constructively  possessed  of 
the  whole  ten  acres,  - 1 do  not  think  (for  reasons  already 
given)  that  the  facts  warrant  that  view.  Neither,  on  the 
other  hand,  do  I think  that  the  original  mill  having  been 
burnt  down  and  the  mill  rebuilt,  destroyed  or  abridged,  or 
suspended,  the  rights  acquired  by  the  occupants  of  lot  No.  20 
to  overflow  a part  of  lot  No.  19  not  exceeding  ten  acres.  But 
3 D V.,  U.  C.  C.  P. 
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I think  that  the  extent  to  which  such  rights  can  be  asserted 
and  maintained  depends  upon  the  extent  to  which  it  was  in 
fact  exercised  within  twenty  years  after  it  accrued,  and  that 
a partial  exercise  of  it,  as  by  overflowing  eight  or  nine  acres, 
did  not  keep  alive  the  right  to  extend  the  overflow  at  any 
time  so  as  to  cover  ten  acres. 

On  the  whole,  I think  that  as  to  a portion  of  the  trespasses 
complained  of  the  defendant  was  not  repairing  breaches  that 
he  was  legally  entitled  to  repair,  but  did  otherwise  commit 
acts  of  trespass  upon  plaintiff’s  close  not  legalized  by  twenty 
years’  previous  enjoyment,  and  that  the  rule  should  be  dis- 
charged.— Smith  v.  Loyd  (25  Eng.  Rep.  492,  Exch.);  Statute 
of  Limitations. 

Per  Cur. — Rule  discharged. 


Sparrow  v.  Champagne. 

Ordnance  lands — Leasehold  lands — Sale  of. 

In  debt  on  a lease,  it  was  proved  the  plaintiff  held  under  the  last  of  several 
assignments  of  a yearly  lease  from  the  principal  officers  of  Her  Majesty’s 
ordnance.  A judgment  was  obtained  against  the  plaintiff,  and  his  in- 
terest in  the  lot  sold  under  a writ  of  Fi.  Fa.  against  goods  and  chattels. 
Plaintiff  afterwards  demised  the  said  lot  to  defendant,  and  on  nonpay- 
ment of  rent  brought  his  action  on  the  lease. 

Held,  that  the  interest  of  plaintiff  was  a chattel  interest,  and  might  be  sold 
under  Fi.  Fa.  against  goods  and  chattels — See  7 Vic.  ch.  11,  sec.  7 ; and 
that  the  lease  to  defendant  being  made  after  such  seizure  and  sale,  plain- 
tiff was  not  entitled  to  recover. 

Declaration  states  that  on  the  3rd  of  March,  1853,  plain- 
tiff demised  to  defendant  a messuage  and  premises  for  the 
term  of  three  years,  from  1st  of  May,  1853,  at  a yearly  rent 
of  £24,  payable  monthly  in  advance,  in  equal  proportions ; 
that  defendant  entered  and  was  possessed  from  thence  until 
the  30th  of  June,  1854,  when,  to  wit,  £30  for  fifteen  months* 
rent  ending  31st  July,  1854,  became  payable,  wherefore  an 
action  hath  accrued,  &c. 

Pleas — First.  Never  indebted  ; to  the  country,  and  issue. 

Second.  That  plaintiff  did  not  demise  modo  et  forma,  &c. ; 
to  the  country,  and  issue. 

Third.  As  to  £3  for  one  and  a half  months’  rent,  to  wit,  on 
the  15th  of  June,  1853,  defendant  paid  the  same  to  plaintiff, 
in  full  satisfaction  of  so  much,  &c. — Verification. 

Fourth.  As  to  residue  being  rent  for  thirteen  and  one  half 
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months,  that  the  plaintiff  was  himself  only  a tenant  for  years 
and  until  his  interest  was  sold  by  the  sheriff  of  Carleton, 
under  a writ  of  Fi.  Fa .,  and  Venditioni  Exponas  against  his 
goods  and  chattels,  under  a judgment  recovered  by  the  Bank 
of  Upper  Canada,  on  the  22nd  of  December,  1851,  for  £1010 
155.  7 d.,  on  promises,  in  Queen’s  Bench.  The  plaintiff’s  in- 
terest in  the  residue  of  the  said  term  being  sold  to  Nazarin 
Germain,  who  became  entitled  to  the  rents  from  defendant. 


and  hath  received  the  same ; without  this,  that  defendant 
held  and  enjoyed  the  said  demised  premises  as  tenant  to  the 
plaintiff  for  the  residue  of  the  term  in  the  declaration  men- 
tioned ; to  the  country,  and  issue. 

Replication — To  first,  second  and  fourth  pleas — Similiter. 
To  third  plea,  denies  payment. 

At  the  trial,  before  Macaulay,  C.  J.,  at  last  assizes  at 
Ottawa,  the  facts  appeared  to  be — an  officer  from  the  Ord- 
nance office  produced  a book  belonging  to  the  department, 
headed  K.,  Sussex  street,  west  side — 


John  Mulvhill,  Dr. 


Contra,  Cr. 


1827 —  Nov.  1.  To  \ yrs.  rent£3  0 0 

1828—  May  1.  “ 1 do  6 0 0 

1829—  May  1.  “ 1 do  6 0 0 


1828 — Jan.  2.  BycashfromT.  B£3  0 0 
May  28.  do  do  3 0 0 
By  balance  contra 9 0 0 


£15  0 0 


£15  0 0 


Paul  Lamotte,  Dr. 

1830 —  To  balance  per  contra  £9  0 0 

1831 — “ 1 year’s  rent,  6 0 0 

1832—  “1  do  do  6 0 0 

“1  do  do  6 0 0 


Contra,  Cr. 

By  cash  of  J.  N.  H £6  10  6 

“ do.  from  do.  not  ac- 
counted for 0 13  & 

1832 — May  1.  By  bal’nc  due,  19  16  0 


£27  0 0 

1832 — To  balance  due  per  contra 
1832 — To  1 year’s  rent 


£27  0 0 
£19  16  0 
6 0 0 


The  officer  stated,  as  a witness,  that  the  lot  K.  (which  is 
situated  in  Lower  Bytown,  now  city  of  Ottawa,)  originally 
stood  in  the  name  of  John  Mulvhill,  the  first  entry  being 
1st  of  November,  1827,  and  that  he  was  recognized  tenant 
from  year  to  year,  and  rent  is  credited ; that  he  is  entered 
as  transferring  to  Paul  Lamotte,  who  is  credited  with  rent 
also;  that  the  rent  has  been  charged  from  November,  1827, 
at  £6  135.  4d.  a year ; that  the  arrears  on  the  north  half  of 
the  lot  have  been  paid  by  Germain  up  to  June,  1854;  that 
the  book  shewed  Lamotte  in  arrears  £25  16  s 0 d.,  to  and 
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including  the  year  1833,  and  he  supposed  Germain  paid  on 
the  north  half  as  far  hack  as  that ; that  in  1848  or  1849, 
plaintiff  applied  verbally  to  be  recognized  as  tenant  of  the 
north  half  of  the  lot,  and  said  he  was  willing  to  pay  the 
arrears  if  he  got  a lease  (meaning  an  ordnance  lease) ; but 
it  was  objected  to  unless  the  arrears  on  the  whole  lot  were 
paid  off ; and  so  it  Went  on  till  the  15th  of  June,  1854,  when 
an  ordnance  lease  was  made  to  Germain  for  thirty  years, 
renew*!ble,  made  to  him  as  assignee  of  plaintiff.  This  witness 
only  spoke  from  what  the  books  in  the  office  imported,  and 
did  not  speak  from  personal  knowledge. 

He  had  no  knowledge  of  plaintiff  having  paid  any  rent  to 
the  department.  It  further  appeared  that — 1st,  By  inden- 
ture made  on  the  13th  of  May,  1829,  John  Mulvhill,  in  con- 
sideration of  £30,  granted,  bargained  and  sold,  &c.,  to  Paul 
De  Lamotte,  his  heirs  and  assigns  forever,  all,  &c.,  in  Lower 
Bytown,  being  lot  letter  K.  on  Sussex  street,  specially  de- 
scribed— and  the  rents,  &c.,  and  all  the  estate,  right,  title 
and  interest,  &c.,  at  law  or  in  equity,  of  said  Mulvhill;  haben- 
dum in  fee,  with  covenant  for  seizin  in  fee,  right  to  convey, 
&c.  It  is  in  the  usual  form  of  conveyance  in  fee. 

Second.  By  deed  poll,  6th  of  December,  1836,  Paul  De 
Lamotte,  in  consideration  of  £25,  bargained,  sold  and  as- 
signed, &c.,  to  Charles  Brossard  the  north,  half  of  said  lot 
letter  K.,  and  all  the  estate,  &c.,  right,  title,  term  of  years  to 
come,  possession,  claim,  &c.,  of  said  De  Lamotte ; habendum 
to  said  Brossard,  his  executors,  administrators  and  assigns 
forever,  under  and  subject  to  the  payment  of  an  annual  rent 
of  £3  sterling,  to  such  officer  of  Her  Majesty’s  Ordnance  as 
may  from  time  to  time  be  duly  authorized  to  receive  the 
same,  and  performing  the  several  covenants,  conditions  and 
agreements  that  may  at  any  time  hereafter  be  reasonably 
and  lawfully  required  by  Her  Majesty’s  government  to  be 
done  and  performed,  touching  and  concerning  the  same — 
covenant  for  quiet  enjoyment  on  these  terms. 

Third.  Charles  Brossard  assigned  to  J.  B.  Lavvie. 

Fourth.  Lavvie  assigned  to  Thomas  Mason. 

1849 — Mason  assigned  to  Joseph  Bell. 

1849 — October  29th,  Bell  assigned  to  John  Scott. 
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1849 — November  9th,  Scott  assigned  to  plaintifi  Sparrow. 

It  was  admitted  the  plaintiff  claimed  under  De  Lamotte. 
Plaintiff  proved  that  he  came  into  possession  eight  or  nine 
years  ago,  and  therefore  claimed  to  be  owner  since  21st 
of  September,  1843. 

1851—  December  22nd,  Bank  of  Upper  Canada  obtained  a 
judgment  against  plaintiff,  JohnSparrow  and  John  O’Dough- 
erty, for  £1010  155.  7 d.,  &c. 

1852 —  July  30th.  Fieri  Facias  issued  thereon  against 
goods  and  chattels  to  sheriff  of  Carleton,  tested  13th  of 
June,  (15  Vic.)  returnable  1st  of  T.  T.,  then  next;  endorsed 
to  levy  £521  5s.  4£d.,  &c.,  received  31st  July.  Returned, 
made  £409,  and  as  to  residue  goods  on  hand  for  want  of 
buyers. 

1853 —  -February  5th,  Yen.  Ex.  issued  to  same  sheriff, 
tested  29th  of  June,  (16  Vic.)  endorsed  to  make  £146  65.  3d., 
&c.,  in  all : £151  95.  6d.  received  7th  of  February,  1853. 
Returned,  made  £151  95.  6d. 

1 '353 — March  3rd,  by  deed  poll  plaintiff  demised  to 
Antoine  Champagne  part  of  lot  letter  K west  of  Sussex 
street,  upon  which  the  dwelling-house  is  erected  known  as 
the  blue-house,  extending  in  rear  from  said  blue-house  as  far 
as  to  include  the  small  stable,  and  no  further,  to  hold  from 
the  first  of  May  then  next  for  three  years  at  £24  yearly 
rent,  payable  monthly  in  advance ; to  keep  in.  repair  and 
render  up  at  the  end  of  the  term.  Plaintiff  covenants  for 
quiet  enjoyment,  &c. : tenant  to  pay  all  taxes,  &c. : executed 
under  seal  by  both — not  registered. 

1853 — June  23,  by  deed  poll,  Simon  Fraser,  sheriff  of 
Carleton,  after  reciting  the  writ  of  Ven.  Ex. — that  after 
the  receipt  of  the  Fi.  Fa.  therein  mentioned,  and  before  its 
return,  he  did,  under  it  and  other  writs  of  Fi.  Fa.  against 
plaintiff’s  goods,  &c.,  seize  and  take  in  execution  all  the 
estate,  right,  title,  term  of  years  yet  to  come  and  unexpired 
of  said  plaintiff,  of,  in  and  to  the  said  north  half  of  lot 
letter  K.,  &c.,  and  which  was  part  of  the  goods  and  chattels 
returned  as  remaining  on  hand  for  want  of  buyers  ; and  that 
under  the  said  Fi.  Fa.  .and  Ven.  Ex.  and  other  writs  of 
F\.  Fa.  he  did,  on  the  15th  of  June,  1853,  due  notice  having 
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been  given,  sell  all  the  estate,  term,  &c.,  of  said  plaintiff, 
of  and  in  the  same,  at  public  auction,  to  Nazarin  Germain, 
for  £160.  He,  in  consideration  thereof,  assigned  to  him  all 
the  estate,  right,  title,  term  of  years,  &c.,  of  said  plaintiff, 
of,  in  and  to  the  said  half  lot,  &c. ; habendum,  to  said 
Germain,  his  executors,  administrators  and  assigns,  subject 
to  the  rents  due  and  to  become  due  to  the  principal  officers 
of  Her  Majesty’s  ordnance,  in  as  full,  large,  and  ample  a 
manner  as  he,  the  said  sheriff,  under  said  writs  of  execution 
on  any  of  them,  could  sell  and  convey  the  same,  &c., — regis- 
tered the  23rd  of  June,  1853.  By  indenture  made  the 
15th  of  June,  1854,  the  principal  officers  of  Her  Majesty’s 
ordnance  demised  and  leased  to  Nazarin  Germain  the 
north  half  of  said  lot  K.,  for  thirty  years  from  date,  at 
£3  65.  8 d.,  yearly  rent,  payable  on  the  1st  of  May  in  each 
year,  the  first  payment  on  the  1st  of  May  next ; renewable 
by  like  terms  of  thirty  years,  forever,  with  right  to  the  fee 
simple  on  payment  of  £55  11s.  2d., — not  registered. 

The  sheriff  (Fraser)  said,  as  a witness,  he  had  sold  the  said 
north  half  lot  to  Germain  as  a chattel ; that  he  heard  the 
plaintiff  objected  to  the  sale,  but  did  not  recollect  that  he 
did  so  at  the  sale  or  before  it,  though  he  understood  at  the 
time  or  soon  after  that  he  did  so.  The  deputy  sheriff 
said  plaintiff  gave  him  a memorandum  of  lands  before  the 
sale,  including  the  north  half  of  lot  K. ; and  that  he  heard 
some  objections  on  the  day  of  sale,  unless  the  price  plaintiff 
laid  on  it  was  obtained.  Mr.  Lewis,  called  as  a witness  for 
defendant,  said  plaintiff  did  not  object  at  the  sale,  but 
declined  agreeing  to  his  wife’s  barring  her  dower,  unless  the 
property  brought  a certain  price ; that  he  is  solicitor  to  the 
ordnance,  knew  the  lot  and  knew  that  it  was  part  of  the 
land  mentioned  in  statute  7 Vic.  chap.  11 ; that  documents 
were  placed  in  his  hands  as  such  solicitor  respecting  the 
plaintiff’s  right,  the  assignments  produced  being  some  of 
them  but  not  all — referring  to  the  assignments  above  men- 
tioned. A witness  for  plaintiff  proved  that  he  knew  the  lot 
before  1843,  and  that  there  have  been  buildings  on  it  fifteen 
or  sixteen  years,  and  before  the  21st  of  September,  1853, 
worth  £10  and  upwards. — See  the  statute  7 Vic.  ch.  11, 
secs.  4 &.  7. 
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It  was  contended  the  plaintiff  held  as  a squatter,  and  not 
as  tenant,  and  so  had  no  saleable  interest. 

The  learned  Chief  Justice  ruled  that  he  had  a reversionary 
interest,  which  interest  was  a chattel  interest  only,  and  so 
liable  under  the  Fi.  Fa .,  which  could  only  impart  to  Germain 
the  plaintiff’s  place  in  relation  to  the  board  of  ordnance  on  the 
one  hand,  and  to  the  defendant  on  the  other;  that  he  acquired 
the  plaintiff’s  rights.  The  jury  found  for  the  defendant. 
The  plaintiff  has  leave  to  move  to  have  it  entered  for  him  on 
all  or  any  of  the  issues,  if  in  law  entitled  thereto,  or  as  he 
might  be  so  entitled,  for  £26  155.  0 d.  All  the  assignments 
from  Mulvhill  downwards  to  be  admitted. 

The  learned  Chief  Justice  told  the  jury  to  find  for  plain- 
tiff on  the  first  and  second  issues,  and  for  defendant  on  the 
third  and  fourth,  but  they  rendered  a general  verdict.  After 
which  Mr.  Scott,  for  defendant,  said  Mr.  Lees,  for  plaintiff, 
had  leave  to  move  as  above  mentioned,  it  being  so  mutually 
understood. 

During  Michaelmas  Term,  19  Vic.,  Wilson,  Q.  C.,  obtained 
a rule  nisi  to  shew  cause  why  the  verdict  on  all  the  issues 
except  that  on  the  third  plea,  should  not  be  set  aside  and  a 
verdict  entered  for  the  plaintiff,  pursuant  to  the  leave 
reserved. 

Helliwetl  shewed  cause,  referring  to  the  statute  7 Vic.  ch. 
11,  secs.  4 & 7. 

Wilson,  Q.  C.,  in  support  of  the  rule,  contended  that  it 
was  not  a saleable  interest — Sparrow  not  a tenant  from  year 
to  year.  As  to  pre-emption,  the  equitable  right  follows  the 
legal  estate. — Sheldon  v.  Chisholm,  2 Grant’s  Chancery 
Reports.  The  7th  Vic.  ch.  11,  sec.  1 and  schedule,  vested 
lands,  including  the  tract  in  question,  in  the  principal  officers 
of  Her  Majesty’s  ordnance ; and  the  question  is,  whether 
Sparrow,  the  plaintiff,  is  to  be  regarded  as  holding  possession 
within  the  meaning  of  the  4th  and  7th  sections  of  the  act — 
See  4 & 5 Vic.  ch.  100,  sec.  11. 

Macaulay,  C.  J. — I thought  at  the  trial,  and  still  think, 
that  plaintiff  held  within  the  4th  section,  and  was  recognized  by 
the  officers  of  the  ordnance  as  a tenant  from  year  to  year,  in 
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the  absence  of  any  more  specific  term — Doe  dem.  Shore  v. 
Porter  (3  T.  R.  13) ; that  his  interest  was  a chattel  legally 
saleable  under  the  executions  against  goods  and  chattels,  and 
that  the  rule  should  be  discharged. 

McLean,  J.,  and  Richards,  J.,  concurred. 


Gray  et  al.  v.  McMillan. 

Notary — Certificate  of. 

A certified  copy  of  a power  of  attorney  to  convey  lands,  &c.,  from  the  De- 
positary of  Notarial  Records  in  Lower  Cannda,  under  the  corporate  seal 
of  the  Board  of  Notaries  of  Montreal,  Lower  Canada,  is  admissible  in 
evidence,  it  being  presumed  that  such  power  of  attorney,  though  not  in 
itself  an  official  document,  came  officially  into  the  hands  of  the  notary 
among  whose  records  it  was  found. 

This  is  a rule  to  set  aside  a non-suit  on  leave  reserved. 

The  plaintiffs  claimed  under  an  indenture  of  bargain  and 
sale,  dated  the  18th  February,  1829,  from  John  McKindley, 
executed  by  him  by  David  Ross  his  attorney.  The  power 
of  attorney  was  not  produced ; but  plaintiffs  offered  a copy 
certified  the  14th  June,  1855,  under  the  corporate  seal  of  the 
Board  of  Notaries  in  and  for  the  District  of  Montreal, 
signed  by  the  secretary,  M.  B.  N.,  certifying  that  it  was  a 
true  copy  of  the  original  power  of  attorney  found  in  the 
notarial  records  of  the  late  Henry  Griffin  deceased,  in  his 
lifetime  a notary  public  in  Lower  Canada — the  said  notarial 
records  deposited  in  the  archives  of  the  said  board  of  notar- 
ies, of  which  archive  he  was  depositary. 

The  power  purports  to  have  been  made  and  executed  the 
12th  May,  1855,  at  Greenocx,  empowering  four  persons  in 
Lower  Canada,  including  Ross,  jointly  and  severally  to  exe- 
cute deeds,  “ ail  and  each  of  them  my  true  and  lawful 
attornies  and  attorney  ; for  me,  and  in  my  name,  to  sell  &c., 
any  part  of  my  lands  in  XJ pper  or  Lower  Canada,  and  to  pass 
and  execute  deeds  of  sale  and  conveyance  for  the  same, 
giving  to  all  and  each  of  them,  jointly  and  separately,  all 
powers  and  authority  necessary  in  the  premises  ? ” 

The  objection  is,  that,  though  upwards  of  thirty  years  old, 
the  power  of  attorney  is  not  a document  that  can  be  proved 
by  certified  copy  under  the  statutes. 
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Plaintiff  took  a non-suit.  During  Michaelmas  term  last 
a rule  was  obtained  for  defendant,  to  set  aside  the  nonsuit 
and  for  a new  trial. 

Sherwood  shewed  cause,  and  contended  the  power  of 
attorney  was  not  a public  or  official  document  within  the 
13  & 14  Yic.  ch.  19,  sec.  4.  That  although  thiry  yerrs  old 
apparently,  that  did  not  dispense  with  its  production,  or 
render  a copy  proof  of  it,  in  its  absence.  That  if  less  than 
thirty  years  old,  it  is  not  a document  susceptible  of  proof  by 
a certified  copy,  like  original  public  or  official  entries  in 
notarial  acts  or  proceedings.  That  the  statute  applies  only 
to  documents  originating  with  the  notary  or  otherwise  of 
record,  as  notarial  acts  or  archives,  not  foreign  instruments 
merely  deposited  with  him  without  (so  far  as  shewn)  any  actual 
necessity.  There  is  no  proof  of  lands  sold  under  it,  or  of  its 
being  acted  upon  in  Lower  Canada,  requiring  its  being  filed 
with  the  notary,  if  necessary  to  be  left. 

Richards,  A.,  in  reply,  submitted:  That  if  the  original 
had  been  produced  it  would  prove  itself  being  upwards  of 
thirty  years  old — Doe  dem.  Oldham  v.  Wolley,  8 B.  & C. 
22;  Doe  dem.  Coore  v.  Clarke,  2 T.  K.  741,  B.  N.  P. 
154-8;  Le  Cheminant  v.  Pearson,  4 Taunt.  876;  and  it  did 
belong  to  the  corporation  under  the  statutes.  Referring  to 
10  & 11  Vic.  ch.  21,  13  & 14  Vic.  ch.  30,  13  & 14  Vic. 
ch.  19,  sec.  2. 

That  the  power  of  attorney  must  be  presumed  duly  and 
necessarily  filed  with  the  notary  in  course  of  being  acted 
upon,  and  being  so  filed  and  transferred  to  the  corporation, 
it  became  a public  document  within  the  act,  wherefore  a copy 
was  admissible  in  lieu  of  the  original ; and  being  so,  the  copy 
shews  it  thirty  years  old ; and  such  copy  being  admissible  in 
lieu  of  the  original,  and  the  original  appearing  to  remain 
in  the  proper  place  of  official  deposit,  the  copy  imports  & 
power  of  attorney  exceeding  thirty  years  old,  and  proves 
the  same  without  more,  just  as  if  the  original  had  been 
produced. 

On  the  whole,  therefore,  he  urged  that  the  verdict  should 
be  set  aside,  because  the  copy  was  inproperly  rejected  in 
evidence  at  the  trial. 

3 E 
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Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  13  & 14  Yic.  ch.  19,  sec.  4,  enacts  that  a copy  of  any 
official  or  piiblic  document  in  this  province,  certified  under 
the  hand  of  the  proper  officer  or  person  in  whose  custody 
such  official  or  public  document,  shall  or  may  be  placed,  or  a 
copy  of  any  document,  by-law,  rule,  regulation,  or  proceed- 
ing, or  a copy  of  any  entry  in  any  register  or  other  book,  of 
any  corporation  created,  or  to  be  created  by  charter  or 
statute  of  this  province,  purporting  to  be  certified  under  the 
seal  of  such  corporation  and  the  land  of.the  residing  officer 
or  secretary  thereof,  shall  be  receivable  in  evidence  of  any 
particular,  in  any  court  of  justice,  or  before  any  legal  tribunal, 
&c.,  or  in  any  judicial  proceeding,  without  any  proof  of  the 
seal  of  such  corporation  or  of  the  signature,  or  of  the  official 
character  of  the  person  or  persons  appearing  to  be  signed 
the  same,  and  without  any  further  proof  thereof,  in  every 
case  in  which  the  original  record  could  have  been  received  in 
evidence.  The  question  is,  whether  the  power  of  attorney  in 
question  is  a document  of  the  corporation  of  notaries  in 
Lower  Canada,  under  the  10th  & 11th  Yic.  ch.  21. 

By  the  13th  & 14th  Yic.  ch.  39,  sec.  3,  number  4,  which  last 
renders  it  the  duty  of  each  board  of  notaries  (created  corpor- 
ate bodies  by  section  1,)  to  receive  and  keep  the  records  of 
notaries  deceased, absent  or  removed  from  office  or  interdicted. 

Sec.  2,  No.  2,  empowers  the  secretary  to  have  costody  of 
all  records  and  deliver  copies  thereof,  &c.  10  & 11  Yic.  ch. 

21,  secs.  20,  24,  requires  the  records  of  deceased  notaries  to 
be  deposited  with  the  board  of  notaries;  see  number  6 and 
16  Yic.  ch.  19,  sec.  9. 

A witness  from  Montreal  proved  that  when  a power  of 
attorney  of  the  kind  in  question  is  acted  upon  before  a 
notary  public  in  Lower  Canada,  as  by  conveying  an  estate 
under  it,  it  is  necessarily  deposited  with,  retained  and  filed  of 
record  by  the  notary,  and  not  afterwards  removeable.  Brooms 
Maxims,  427-8 : “It  is  a maxim  that  all  acts  are  presumed  to 
be  rightly  done”;  which  maxim,  applied  to  the  filing  of  the 
power  of  attorney,  justifies  the  inference  that  it  must  have 
been  acted  upon  and  have  come  officially  into  the  hands  of  the 
notary,  although  there  is  no  proof  that  any  act  or  conveyance 
was  passed  under  it  before  such  notary. 
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I believe  my  learned  brothers  '.hink  such  presumption 
should  be prima  facie  made,  and  that  the  instrument,  though 
not  itself  an  official  act  or  record  before  the  notary,  is  within 
the  spirit  and  meaning  of  the  statute  and  should  be  regarded 
as  a document  of  the  corporation  and  as  such  capable  of 
secondary  proof  by  an  official  copy  duly  certified  (as  this 
was),  without  the  production  of  the  original.  I was  under 
a different  impression  at  the  trial,  but  fully  assent  to  the 
expediency  of  holding  this  instrument  within  the  provisions 
of  the  statute,  if  it  can  legally  be  done. 

Being  upwards  of  thirty  years  old,  it  would  upon  produc- 
tion prove  itself,  and  therefore  the  objection  to  the  admissi- 
bility of  a copy  without  proof  of  the  orginal  has  the  less 
weight.  But  if  a power  of  attorney,  executed  elsewhere  than 
before  the  notary,  and  filed  as  this  is,  becomes  a document 
proveable  by  a certified  copy  without  proof  of  the  execution  of 
the  original,  or  without  shewing  that  it  was  proved  before  the 
notary  (like  the  execution  of  deeds  before  the  registrar,  under 
our  registry  laws),  evidence  of  an  instrument  may  be  thus 
obtained,  though  recently  executed  according  to  its  date  and 
import,  &e.,  without  any  proof  of  its  due  execution.  If  the 
mere  filing  it  is  to  render  it  an  official  document,  I still  feel 
great  objection  to  its  adoption  : but  if  its  due  proof  is  pre- 
supposed, then  regarding  it  as  proved  {prima  facie)  once  for 
all,  unless  afterwards  impeached  (see  16  Vie.  ch.  19,  secs.  5, 
6,  7),  it  is  described  that  the  reception  of  a copy  in  evidence 
should  be  approved,  in  accordance  with  the  objects  of  the 
statute. 


Buie  absolute  without  costs. 
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McGill  y.  Frazer,  as  Landlord,  &c. 

By  patent  of  22nd  of  May,  1797,  lot  No.  36,  in  the  6th  concession  Charlot- 
tenburg,  was  granted  unto  the  widow  of  Allan  McDonell  and  her  heirs, 
&c.,  238  acres,  specially  described. 

By  will  of  nth  of  December,  1^02,  Eleanor  McDonell  of  M.  devised  to  her 
brother-in-law,  Archibald  McDonell,  one  lot  of  land  in  Charlettenburg, 
238  acres,  to  whom  letters  of  adminstration  were  granted,  It  appeared  in 
evidence  that  Kennedy  was  married  to  Helen,  one  of  the  daughters  of 
Colonel  and  Eleanor  McDonell  and  a niece  of  A.  McDonell,  and  that 
Kennedy’s  wife  survived  him ; that  a conveyance  was  drawn  from  A. 
McDonell  to  Donald  Kennedy  for  half — seemingly  the  west  half — of  the 
lot ; that  A.  McDonell  arranged  a dispute  with  one  Grant,  who  claimed 
the  lot  on  account  of  a debt ; and  that  he  Grant  afterwards  occupied  the 
east  half : that  there  were  a great  many  Allan  McDonells  in  Glengarry, 
and  many  widows  by  the  name  of  Eleanor  McDonell : that  Kennedy's 
wife  had  ch  ldren,  and  survived  him. 

That  by  indenture  of  mortgage,  dated  31st  of  October,  1835,  Kennedy  and 
Helen  his  wife,  conveyed  to  Angus  McDonell,  his  heirs,  &e.,  the  west 
half  of  lot  No.  36,  in  the  6th  concession  Charlottenburg,  100  acres,  in 
fee,  to  be  void  on  payment  of  ^150  in  two  payments  on  the  1st  of  Octo- 
ber, 1836  and  1837,  which  mortgage  was  not  acknowledged  by  the  feme 
covert,  as  required  by  the  statute  1 Wm.  IV.  ch.  2. 

By  indenture  of  4th  of  November,  1837,  annexed  to  the  above  mortgage, 
Angus  McDonell  assigned  to  Holmes  and  Spiers,  their  executors,  &c, 
the  land,  &c.,  in  Charlettenburg,  to  hold  to  them,  their  executors,  &c., 
for  the  residue  of  the  term  in  mortgage  mentioned  ; and  Holmes  and 
Spiers,  by  indenture  of  the  6th  of  August,  1838,  demised  to  Kennedy  the 
lot  in  the  mortgage  mentioned  for  twelve  months  from  date,  and  to  be  then 
restored  to  Holmes  and  Spiers,  who  by  indenture  of  the  28th  of  January 
1841,  assigned  to  plaintiff,  his  executors,  &c.,  for  the  residue  of  the  term 
in  mortgage  mentioned,  the  west  half  of  lot  No.  36,  &c. 

In  ejectment  for  the  west  half  by  plaintiff,  claiming  under  assingment 
from  Holmes  and  Spiers,  and  on  a possession  by  K.  of  over  twenty  years 
— Held,  first,  that  if  the  identity  of  the  patentee,  Eleanor  McDonell, 
were  established,  her  will,  if  valid,  gave  only  a life  estate  to  Archibald 
McDonell;  and  that,  he  being  dead,  the  land  would  descend  to  and 
belong  to  Eleanor  McDonell’ s children. 

Held,  also,  that  the  mortgage  by  Kennedy  and  wife  to  Angus  McDonell 
was  inoperative  as  to  Kenndy’s  wife’s  share  of  the  lot,  not  having  been 
acknowledge  by  her  as  required  by  the  statute  1 Wm.  IV.  ch.  2. 

Writ  issued  10th  of  March,  1854.  Ejectment  for  west  half 
of  lot  No.  36, 6th  concession,  Charlettenburg  against  Isabella 
Grant,  Catharine  Grant,  Mary  Grant  and  Betsey  Grant. 

Patent  22nd  May  1797,  granted  unto  the  widow  of  Allan 
McDonell  and  her  heirs , dec.,  all,  &c.,  containing  238  acres, 
more  or  less,  being  lot  No.  36  north  side  river  Aux  Raisins, 
Charlottenburg,  specially  described  as  beginning  at  a post  on 
the  north  bank  marked^;  the  north  24°west,  119  chains; 
then  south  66°  west  19  chains;  then  south  24°  east,  122 
chains  to  the  river,  and  thence  north  66°  easterly  19  chains, 
along  the  river  to  the  place  of  beginning  on  the  bank  of  the 


river. 
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Will,  11th  of  December,  1802.  Eleanor  McDonellofMarys- 
burg,  devised  to  her  brother-in-law,  Archibald  McDonell,  of 
Marysburg,  one  lot  of  land,  containing  288  acres,  in  the 
township  ol  Charlottenburg,  in  the  county  of  Glengarry, 
50  acres  of  family  lands  below  Kingston,  with  some  per- 
sonal property,  viz.,  knives,  ladle,  spoons  and  a medal  stove : 

her 

witness  by  three  witnesses  and  signed  Eleanor  x McDonell. 

mark. 

No  executor  is  named  in  the  copy  of  the  will  filed,  hut  on 
the  judge’s  notes  it  is  stated  that  Archibald  McDonell  was 
appointed  sole  executor. 

On  the  3rd  of  June,  1815,  Archibald  McDonell  made  an 
affidavit  before  Alexander  Fisher, surrogate, dulyto  administer 
the  will;  and  a memorial  thereof  was  registered,  dated  5th  of 
June,  1815,  and  signed  by  him.  It  was  proved  by  Colonel 
D.  McDonell,  Deputy-Adjutant-General,  that  Archibald 
McDonell  was  a first  cousin  of  his  mother  Ghat  he  understood 
and  always  understood  in  the  family,  that  he  had  a brother 
named  Allan,  who  was  said  to  have  been  drowned  in  Lower 
Canada,  leaving  a widow  named  Eleanor,  who  resided  with 
her  brother-in-law,  said  Archibald  McDonell : that  Donald 
Kennedy,  deceased,  was  married  to  a daughter  of  Colonel 
Allan  and  Eleanor  McDonell  and  a niece  of  Archibald  Mc- 
Donell, and  that  his,  Kennedy’s  said  wife,  survived  him ; that 
Colonel  Archibald  McDonell  was  in  Glengarry  in  1816 ; that 
on  the  offical  books  in  the  Crown  Land  office  no  other  lot  is 
mentioned  as  containing  238  acres  except  the  one  granted 
as  above  : that  seemingly  in  1816,  a conveyance  was  drawn 
by  the  witness  from  Archibald  McDonell  to  Donald  Kennedy 
for  half — the  witness  thought  the  west  half — of  the  lot  on 
which  Kennedy  was  living  at  the  time,  and  which  he  occupied 
for  a good  many  years ; but  he  had  since  heard  that  there 
was  some  defect  or  mistake  in  the  deed  in  the  number  of  the 
lot : that  there  was  a dispute  between  Colonel  Archibald 
McDonell  and  John  Grant  of  Lachine,  respecting  one-half 
of  the  lot,  which  was  arranged  in  1816,  and  the  east  half  was 
afterwards  occupied  by  Duncan  Grant : that  there  were  a 
great  many  Allan  McDonells  in  Glengarry,  and  probably 
many  widows  of  Allan  McDonells.  Duncan  McDonell, 
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brother  of  the  Deputy- adjutant-General,  corroborated  his 
evidence  as  to  the  identity  of  the  grantee.  He  also  said, 
that  Colonel  Archibald  McDonell  is  dead  : that  Grant  of 
Lachine,  claimed  the  ,-ot  .on  account  of  a debt  which  he  and 
Colonel  Archibald  arranged,  in  1815  or  1816,  by  each  taking 
one  half : that  Donald  Kennedy  married  a daughter  of  Allan 
McDonell,  who  survived  her  uncle,  and  may  be  still  living. 
It  was  admitted  she  had  had  children,  and  was  said  to  be  dead . 
Another  witness  (John  Smith)  said  Donald  Kennedy  lived  on 
the  west  half  of  the  lot ; that  he  came  there  a year  or  two 
after  the  last  war,  and  left  about  the  year  1888,  and  is  now 
dead,  leaving  three  sons  living  : that  he  told  witness  he  had 
burnt  the  deed  because  he  did  not  get  the  whole  lot.  He 
proved  the  execution  of  an  indenture  of  mortgage,  made  the 
81st  of  October,  1885,  between  Donald  Kennedy  and  Helen 
his  wife,  of  Charlottenburg,  and  Angus  McDonell,  whereby, 
in  consideration  of  £150,  said  Kennedy  and  his  wife  granted, 
bargained,  sold,  &c.,  to  said  Angus  McDonell  and  his  heirs, 
&c.,  the  west  half  of  lot  No.  36,  6th  concession  Charlotten- 
burg, 100  acres  more  or  less  habendum  in  fee ; with  a 
a proviso  for  avoiding  the  same  upon  payment  by  the  said 
Kennedy  and  wife  to  said  Angus  McDonell  of  £150,  with 
interest  from  date,  £75  on  or  before  the  first  of  October  then 
next  and  £75  on  or  before  the  first  of  October,  1837,  with 
covenant  to  pay,  &c.,  executed  by  both  parties  of  the  first 
part — -endorsed  certificate  of  registration  of  a memorial  on  the 
3rd  of  November,  1815.  No  acknowledgment  of  the  feme 
covert  appears.  It  was  stated  Kennedy  got  possession 
from  Duncan  Grant,  who  had  previously  occupied  the  whole 
lot,  the  time  being  when  Colonel  Archibald  McDonell  was 
at  Glengarry,  and  that  Colonel  Frazer  recovered  possession 
in  ejectment  about  three  years  ago. 

Another  witness  (John  Grant)  said  that  Kennedy  received 
possession  from  hisfather,  and  continued  possessed  till  1838 : 
that  he  understood  that  the  lot  was  to  be  divided  between 
Kennedy  and  Grant,  but  that  wrong  numbers  of  the  lot  had 
been  inserted  in  the  deeds  of  both  halves. 

4th  November,  1837.  Indenture  : Angus  McDonell,  in 
consideration  of  £150,  assigned  to  James  Holmes  and  John 
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Spiers,  their  executors,  administrators  and  assigns,  all  that 
tract  of  land,  &c.,  containing  100  acres  more  or  less,  in 
Charlottenburg  (no  lot  mentioned), to  hold  to  said  Holmes 
and  Spiers,  their  executors,  administrators  and  assigns,  for 
and  during  the  rest,  residue  and  remainder  of  the  said  term 
to  come,  &c.,  in  the  annexed  mortgage  mentioned,  free  from 
all  incumbrances  : it  is  annexed  to  the  above  mentioned  mort- 
gage, which  is  in  fee.  Registered  18th  November,  1837. 

By  indenture  6th  of  August,  1838,  Holmes  and  Spiers 
demised  to  Donald  Kennedy  the  half  lot  mentioned  in  the 
aforesaid  mortgage,  for  twelve  months  from  date,  to  be  then 
restored  to  the  lessors  or  their  assigns.  It  is  signed  by 
Holmes  and  Spiers  by  their  agent  Alexander  Frazer  and 
by  Donald  Kennedy. 

By  indenture  28th  of  January,  1841,  Holmes  and  Spiers 
assigned  to  plaintiff  (consideration  <£150),  his  executors,  ad- 
ministrators and  assigns,  for  the  residue  of  the  term  in  the 
mortgage  mentioned,  being  the  west  half  of  the  lot  No.  36  in  the 
6th  concession  Charlottenburg,  covenant  for  good  right  to 
assign  and  for  quiet  enjoyment  against  Donald  Kennedy  and 
Helen  his  wife,  and  their  and  assigns. 

Defendant’s  counsel  moved  a non  suit,  on  the  ground  that 
the  will  of  Eleanor  McDonell,  if  valid,  gave  only  a life  estate 
to  Colonel  A.  McDonell;  and,  he  being  dead  plaintiff  cannot 
recover  on  his  title:  that  having  slnwn  the  nature  of  Ken- 
nedy’s title  under  him,  Archibald  McDonell,  the  plaintiff, 
cannot  abandon  that  claim  of  title,  only  upon  Kennedy’s 
possession:  that  it  was  not  sufficiently  proved  who  the  patent 
was  intended  for,  or  that  Eleanor,  the  devisor,  devised  any 
particular  lot  to  Colonel  Archibald  McDonell.  The  learned 
judge  (McLean,  J.)  held  the  proof  insufficient  to  indentify 
the  grantee  of  the  Crown;  and  that,  if  clear,  the  devise 
under  which  plaintiff  clained  title,  if  sufficiently  explicit  as 
to  the  lot  of  land,  gave  a life  estate  only  to  Archibald 
McDonell ; and  he  being  dead,  the  estate  belonged  to  and 
would  descend  to  Eleanor  McDonell’s  children;  and  so 
directed  the  jury,  who  found  for  defendant,  saying  that  they 
were  not  satisfied  of  the  indentity  of  the  parties.  Plaintiff's 
counsel  contended  that  he  had  opened  the  case  upon  pos- 
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session,  as  well  as  title,  and  could  recover  on  Kennedy’s 
possession,  which  exceeded  twenty  years,  but  was  overruled. 

There  is  with  the  exhibits  a writ  of  Hah.  Fac.  Pos.  issued 
9th  of  July,  1838,  to  the  sheriff  of  the  Eastern  District,  to  give 
possession  of  west  half  of  lot  No.  36,  6th  concession  Charlot- 
tenburg,  on  the  demise  of  Holmes  and  Spiers : returned, — 
Executed.  It  was  against  Roe,  and  seemingly  upon  a Judg- 
ment by  default.  No  title  was  shewn  in  Archibald  Frazer, 
nor  did  it  appear  when  or  under  whom  the  Grants  became 
possessed,  or  that  Kennedy  entered  and  held  under  the  demise 
from  Holmes  and  Spiers  for  a year,  nor  who  was  ejected  by 
them  in  July,  1838,  the  month  proceding  such  demise. 

In  the  following  term  Richards  obtained  a rule  on  defendant 
to  shew  cause  why  the  verdict  should  not  be  set  aside. 

In  Trinity  Term,  19  Vie.,  August  and  September,  1855, 
Brough  shewed  cause,  and  contended — First,  That  the  origi- 
nal grant  was  void  for  want  of  certainty  in  the  grantee — Cro. 
El.  328. 

Second.  That  she  only  devised  a life  estate  to  her  uncle 
Archibald  McDonell. 

Third.  That  Kennedy  married  a co-heiress  of  the  grantee, 
and  plaintiff  claiming  under  him,  and  he  being  dead,  his 
interest  ended,  and  his  wife  did  not  pass  her  estate  in 
remainder  in  fee  by  the  mortgage,  not  having  acknoledged  it. 

Richards,  in  reply,  relied  upon  the  fact  that  Archibald 
McDonell  had  conveyed  to  Kennedy  upwards  of  twenty  years 
before  action,  under  whom  plaintiff  claims,  the  possession 
having  continued  as  drived  from  Archibald  McDonell  ever 
since.  But  is  did  not  appear  what  child  or  children,  if  any 
other  than  Kennedy’s  wife,  survived  Eleanor  their  mother. 
(It  was  said  two  daughters  survived  her).  Nor  did  it  appear 
when  Archibald  McDonell  died. 

If  Archibald  McDonell,  the  devisee  for  life,  died  before  the 
date  of  the  mortgage — 31st  October,  1835 — it  would  follow 
that  at  that  time  Kennedy  and  wife  were  seised  of  a moiety 
in  right  of  the  wife ; and  as  to  the  other  moiety,  that  he  held 
as  by  intrusion  upon  or  ouster  of  the  co-parceners  of  the  wife 
— Crabb  S.  2456  b.  As  to  the  wife’s  moiety,  the  deed  would 
be  void  against  both. 
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Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

If  I thought  the  plaintiff  could  establish  a case  at  another 
trial  I should  be  disposed  to  grant  a new  trial,  because  I 
think  there  was  evidence  to  go  to  the  jury,  from  which 
they  might  have  inferred  the  identity  of  the  grantee  of 
the  crown  with  the  devisor  to  Archibald  McDonell. 

But  the  facts  present  the  difficulty,  that  the  will  of  Eleanor 
McDonell  gave  only  a life  estate  to  Archibald  McDonell ; 
wherefore  from  the  time  of  his  death  Kennedy  and  wife  held 
occupation  of  the  half  lot  in  right  of  his  wife,  she  being  a 
daughter  of  one  of  the  co-heiresses  of  Eleanor  McDonell ; 
wherefore  as  to  her  share  of  the  lot,  the  mortgage  to  Holmes 
and  Spiers  was  inoperative,  not  having  been  acknowledged 
by  Kennedy’s  wife,  as  required  by  the  statute  1 W.  IV.  ch. 
2 — Doe  dem.  McDonell  v.  Twigg  et  al.  (5  U.  C.  Q.  B.  R. 
167),  Doe  Dem.  Burnham  v.  Simmonds  (7  U.  C.  Q.  B.  R. 
600),  Robertson  v.  Norris  (11  Q.  B.  916). 

It  does  not  follow,  however,  that  the  mortgage  may  not 
good  against  Kennedy  for  the  residue  of  the  lot — that  is,  for 
the  portions  that  belonged  to  his  wife’s  sisters,  as  coparceners; 
anditis  said  she  had  one  or  more  sisters  living  at  Archibald 
McDonell’s  death,  and  left  issue  surviving  her,  at  her  own 
death.  The  difficulty  here  is,  that  although  ^Kennedy  may 

have  beenposssessedas  byabatement  orintrusion  of  theshare 

other  than  his  wife’s— see  1 W.  IV.  ch.  1,  sec.  24 — and  so  be 
bound  by  estoppel  under  his  mortgage  pro  tanto,  still  the 
defendants  are  (Frazer  as  landlord  of  the  Grants),  tenants  in 
possession;  and  it  does  not  appear  that  they  entered  or  held 
under  Kennedy  ; and  if  not,  they  may,  though  not  entitled 
themselves,  set  up  they&s  tertii,  or  the  title  of  the  sisters  of 
Kennedy’s  wife — Doe  dem.  Harding  v.  Cooke(7  Bing.  346), 
Doedem. Smith  v.  Webber  (1  A.  & E.  119),  Allan  v. Riving- 
ton  (2  Sand.  111).  Kennedy  may  be  still  living,  and  be 
tenant  by  the  curtesy  of  his  former  wife’s  portion  ; but  if 
the  deed  of  himself  and  wife  as  to  that  part  be  inoperative 
as  to  either,  by  force  of  the  statutes — Doe  dem.  McDonald  v. 
Twigg,  etal.  (5  U.  C.  Q.  B.  R.  167),  Doe  dem.  Burnham  v. 
Simmonds  (7  ib.  600),  Robertson  v.  Norris  (11  Q.  B.  917) — 
it  would  not  affect  the  sepa&rate  interests  of  Kennedy  in  her 
26  5 c.  p. 


410 


COMMON  PLEAS,  HILARY  TERM,  19  VIC. 


real  estate — that  is,  as  tenant  by  the  curtesy;  consequently 
I do  not  see  that  in  any  point  of  view  a new  trial  can  be 
of  any  ultimate  avail  to  the  plaintiff. 

Per  Cv.r. — Rule  discharged. 


Wakefield  and  Skelton  v.  Lynn. 

Estoppel. 

K.  being  indebted  to  L.  gave  him  a chattel  mortgage  and  a confession  of 
judgment,  to  secure  the  amount : R.  after  the  mortgage  became  due,  made 
an  assignment  for  the  benefit  of  creditors  to  W.  and  S.,  who  took  posses- 
sion of  the  goods,  &c. : L.  then  put  in  a writ  of  Fi.  Fa.  in  the  sheriff’s 
hands,  directing  him  to  levy  and  make  the  amount  of  his  debt,  &c. , out  of 
the  goods,  &c.,  of  R. 

Held,  that  the  fact  of  L.  having  put  an  execution  in  the  sheriff’s  hands  at 
his  suit,  directing  to  levy  of  the  goods  mortgaged  to  him  as  the  goods  of 
R.  did  not  estop  him  from  setting  up  his  title  under  the  chattel  mortgage. 

The  declaration  having  been  amended  since  the  last  trial 
the  issue  is  now  said  to  be,  whether  the  goods  in  question 
were,  at  the  time  of  the  seizure  thereof  in  the  City  of 
Toronto,  under  a writ  of  Fi.  Fa. . at  the  suit  of  the  defen- 
dant against  the  goods  of  John  Rogers — namely,  on  the 
25th  of  January,  1855 — the  goods  of  the  plaintiffs. 

The  plaintiffs  allege,  that  the  said  goods  were  the  goods  of 
the  plaintiffs  at  the  time  of  their  being  so  seized  and  taken 
by  the  sheriff  as  aforesaid,  of  which  defendant  had  notice, 
Plea:  That  the  said  goods,  at  the  time  of  their  first  being 
seized  and  taken  by  the  sheriff  as  aforesaid,  were  not,  nor 
were  any  of  them,  the  goods  of  the  plaintiffs  in  manner  and 
form  by  plaintiffs  alleged,  but  were  then  the  goods  and 
chattels  of  the  said  John  Rogers,  liable  to  be  seized  and 
taken  by  the  sheriff  under  said  writ : to  the  country,  &c. 

The  plaintiffs  made  claim  thereto  under  an  assignment 
from  the  said  Rogers  to  them  made  on  the  24th  day  of  Janu- 
ary, 1855,  under  which  the  goods — being  principally  in  a 
store  of  said  Rogers,  and  part  in  Platt’s  yard — were  on  the 
same  day  delivered  to  the  plaintiffs,  being  so  assigned  for 
the  benefit  of  his  creditors,  and  which  assignment  was  not 
in  itself  impeached  as  fraudulent  or  void.  But  the  defendant 
set  up  a prior  bill  of  sale  of  that  portion  of  the  said  goods 
claimed  by  the  defendant  to  belong  to  him,  made  by  the  said 
Rogers  the  8th  of July,  185 4,dAd  registered  the  21st  of  July 
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1854,  of  all  the  wares  then  in  the  shop  of  Rogers,  to  be  void! 
on  payment  of  £450  on  the  8th  of  November,  1854. 

This  bill  of  sale,  so  far  as  it  was  capable  of  transferring  the 
goodsthereinreferredto,wasnotdisputed,so  far  as  respected 
the  fact  of  its  being  a bona  fide  assignmenttosecurea  debt  to 
the  amount  mentioned;  but  it  was  contended  to  have  ceased 
to  bind  the  goods  on  two  grounds  : — 

First.  About  three  weeks  before  the  24th  of  January, 
defendant  had  been  pressing  Rogers  for  money  ; but  owing 
to  Rogers  being  pressed  as  endorser  of  some  promissory 
notes  for  others, defendant  said  he  would  give  him  six  months 
if  he  gavehimgood  security;  and  Rogers  got  him  promissory 
notes  of  Joseph  Helliwell  & Sons  to  cover  all  that  was  due 
him;  and  in  a pass-book  was  shewn,  in  defendant’s  writing,  a 
statement  of  Roger’s  account,  with  an  entry  21st  of  Decem- 
ber,1854:  “By  note  of  Joseph  Helliwell  & Sons, £580  3 s.5d,” 
These  notes  were  given  to  secure  defendant,  who  was  Roger’s 
largest  creditor;  and  there  was  evidence  that  defendant  told 
Helliwell  that  he  would  not  send  the  notes  to  the  bank  or  get 
them  discounted;  and  Rogers  said  he  gave  Helli  wells  his  note 
for  the  same  amount  as  their  note  to  the  defendant.  The 
Helliwells  failed  soon  after ; and  on  the  16th  of  January, 

1855,  Rogers  signed  a paper  writing  restoring  the  defen- 
dant’s right  under  the  bill  of  sale. 

Second.  On  the  25th  of  January,  1855,  the  defendant 
obtained  a Fi.  Fa.  against  the  goods  of  Rogers,  under  a 
judgment  entered  by  him  in  the  Common  Pleas.  On  the 
same  day  the  deputy -sheriff,  being  told  by  the  defendant’s 
attorney  to  seize  the  goods  in  Roger’s  shop,  in  the  market, 
went  immediately,  and  found  it  shut  up,  and  the  goods  in  pos- 
session of  anagent  of  the  plaintiffs;  but  upon  his  application, 
Skelton  delivered  up  the  key  &c. ; levy  was  made  of  goods  in 
the  store  and  in  Platt’s  yard.  N otice  of  plaintiffs’  claim  was 
duly  served  on  the  sheriff,  and  his  application  under  the 
statute  has  led  to  this  issue. 

There  was  a good  deal  of  evidence  respecting  the  identity 
of  the  goods  assigned  to  plaintiffs  and  seized  under  defen- 
dant’s Fi  Fa  with  those  covered  by  Roger’s  assignment  to 
defendant.  It  appears  that  Rogers  had  gone  on  selling  and 
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buying  in  the  ordinary  course  of  his  business,  from  July,  185  4 
to  January,  1 855, and  various  changes  had  been  made  in  the 
.stock  of  goods;  but  it  appeared  that  a good  many  of  those, 
principally  crockery- ware  that  had  been  sold  by  defendant 
to  Rogers,  and  covered  by  the  bill  of  sale  of  July  to  defen- 
dant, were  still  in  the  store  or  in  Platt’s  yard,  and,  so  far  as 
capable  of  being  identified,  form  the  subject  of  this  issue  ex- 
cept that  defendant  contends  that  some  other  portions  of 
the  goods  seized  under  his  Fi.  Fa.  were  not  included  in 
Rogers’s  assignment  to  the  plaintiffs. 

At  the  close  of  the  plaintiffs’  case  the  Chief  Justice  noted, 
that  if  defendant,  having  taken  an  assignment  and  after- 
wards getting  Helliwells’  notes  to  cover  his  whole  debt, 
either  on  that  account  or  for  any  other  reason,  treated  the 
same  goods  afterwards  as  belonging  to  Rogers, and  liable  to  his 
execution,  desiring  the  sheriff  to  seize  them,  the  Chief  J ustice 
thought  he  thereby  abandoned  his  claim  under  the  bill  of  sale, 
and  reduced  the  question  to  the  inquiry,  whether  the  plain- 
tiffs’ subsequent  bill  of  sale  was  valid  and  entitled  to  prevail 
against  the  execution,  putting  the  assignment  out  of  the 
question;  that  he  saw  no  proof  of  fraud  in  the  assignment  to 
the  plaintiffs, though  it  did  privilege  some  creditors  more  than 
others  on  the  face  of  it : that  the  paper  of  the  1 6th  of  J anuary 
was  material,  as  it  would  seem  that  H elli  wells’  note  without  it 
may  have  been  understood  at  first  as  intended  to  stand  in 
place  of  the  assignment;  and  afterwards,  when  the  Helliwells 
were  known  to  be  in  bad  circumstances,  defendant  then 
wished  to  revert  to  his  bill  of  sale,  if  he  pleased,  or  to  treat 
the  goods  as  still  Roger’s,  and  sell  them  under  his  execution; 
then,  if  being  in  that  position,  he  went  and  directed  those 
goods  to  be  seized  under  his  writ,  he  abandoned,  as  the 
Chief  Justice  conceived,  his  title  under  the  assignment. 
There  is  an  account  of  28th  of  June,  1854 : — 


John  Rogers  to  S.  G-.  Lynfc £365  6 2 

Add  account  to  date 65  11  7 

430  17  9 

Paid  in  full. 

By  one  Note  at  three  months  from  28th  June 182  13  0 

“ “ “four  “ “ “ 182  13  2 

“ “ “ fhrPP  “ “ 19f.li  .Tiilv  65  11  7 


430  17  9 


(Signed) 


Samuel  G.  Lynn. 
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Helliwell  & Sons’  note  is  dated  Toronto,  21st  Decem- 
ber, 1854,  to  pay  John  Rogers  or  order,  six  months  after 
date,  £580  3s.  5d,  endorsed  by  him  in  blank,  and  pro- 
tested by  the  Bank  of  Upper  Canada  for  non-payment 
the  25th  of  June,  1855.  The  memorandum  from  Rogers 
to  Lynn  was  as  follows  : — 

16t A January , 1855. 

“On  the  21st  of  December  last,  I gave  Samuel  G.  Lynn 
a note,  drawn  by  Joseph  Helliwell  & Sons,  six  months  from 
21stof  December,  1854,  for  £580  3s.  5 d.,  as  security  for  that 
amount  owinghim  by  me,  and  for  which  beholds  a bill  of  sale 
and  confession  of  judgment : now  hearing  that  the  aforesaid 
Joseph  Helliwell  & Sons  are  in  an  insolvent  position,  I hereby 
authorise  Mr.  Samuel  G.  Lynn  to  make  use  of  any  means  he 
may  think  proper  to  secure  the  payment  of  the  aforesaid 
£580  3s.  5 d.\  either  by  putting  the  execution  in  force,  or 
otherwise  as  he  may  see  fit  in  the  premises ; as  witness  my 
hand  and  seal  this  16th  day  of  January,  1855. 

“(Signed)  John  Rogers  [L.S].” 

The  bill  of  saleof  the  24th  of  January,  1855,  to  the  plaintiffs 
is,  among  other  things,  “ All  and  singular  the  stock-in-trade, 
goods,  wares  and  merchandize,  of  the  said  John  Rogers 
chiefly  being  in  a certain  shop  of  his,  at  or  in  the  St.  Law- 
rence market  or  arcade,  in  the  City  of  Toronto;  andalsoallhis 
household  furniture,  &c.,  and  all  notes,  bills,  debts,  &c.,  and  all 
other  the  estate  of  the  said  Rogers,  real  or  personal,  where- 
soever situated,  a schedule  of  which  said  personal  property, 
goods,  wares  and  merchandize  and  household  furniture,  will 
be  prepared  and  annexed  to  these  presents,  but  the  want  or 
absence  of  which  will  not  vitiate  these  presents,  upon  trust 
to  take  possession  and  sell  the  same  for  cash  or  on  credit : 
and  after  paying  costs  and  expenses,  to  pay  three  small  sums 
due  for  money  borrowed,  of  the  three  persons  named  therein, 
and  the  residue  ratably  among  the  creditors  of  said  Rogers, 
who  shall  execute  the  same  within  the  time  above  mentioned 
(notimebeingmentioned),  asper  schedule  annexed.”  Regis- 
tered the  same  day.  There  is  a schedule  of  goods,  said  to  be 
those  sold  by  defendant  to  Rogers,  amounting  to  £280,  dated 
2nd  February,  1854,  instead  of  1855.  V erdict  for  plaintiffs. 

During  Michaelmas  Term  Hallinan,  for  defendant,  ob- 
tained a rule  Nisi  to  set  aside  the  verdict  for  misdirection. 
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Haqarty,  Q.  C.,  shewed  cause,  and  said  the  Chief  Justice 
ruled  in  plaintiffs’  favour,  as  Burns,  J.,had  done  at  the  first 
trial : that  the  identity  of  the  goods  was  not  proved  correspon- 
ing  with  the  bill  of  sale  to  defendant,  nor  were  they  in  the 
store  when  it  was  executed  and  delivered,  hut  in  Platt’s  yard : 
that  the  chattel  mortgage  to  defendant  was  displaced  by  a 
subsequent  settlement,  and  promissory  notes  of  Helliwells 
accepted  in  satisfaction  of  the  debt  secured : that  the  Chief 
Justice  did  not  rule  in  plaintiffs’  favour,  but  left  it  to  the  jury. 

Hallinan,  in  reply,  contended  that  the  Chief  Justice  ex- 
pressed an  opinion  differing  from  this  court  on  the  effect  of 
defendant’s  execution  upon  his  chattel  mortgage : that  the 
goods  were  in  Roger’s  store,  and  not  in  Platt’s  yard ; and 
that  Platt’s  yard  was  in  effect  Rogers’  store,  or  part  of  it  as 
appurtenant.  He  relied  upon  the  former  decision,  and  sub- 
mitted thatno  new  facts  appeared  materially  altering  the 
case — Whale  v.  Lenny,  2 M.  & P.  20  ; Jacobs  v.  Latour,  5 
Bing.  130  ; Gadsden  v.  Barrow,  9 Ex.  R,  514. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  12  Yic.  ch.  74,  sec.  1,  enacted  that  every  mort- 
gage (or  conveyance  intended  to  operate  as  a mortgage)  of 
goods  and  chattels  (which  shall  not  be  accompanied  by  an 
immediate  delivery  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  mortgaged)  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in 
good  faith,  unless  the  mortgage  or  conveyance  (or  a true 
copy  thereof),  together  with  an  affidavit  of  a witness  thereto, 
sworn  before  a commissioner  of  the  Queen’s  Bench,  of  the 
due  execution  of  the  mortgage  or  conveyance,  &c.,  shall  be 
filed  as  afterwards  directed. 

Section  2.  Such  mortgage  to  be  filed  in  the  office  of  the 
clerk  of  the  District  Court. 

Section  3.  That  every  mortgage  or  copy  thereof  filed  in 
pursuance  of  this  act  shall  cease  to  be  valid  against  the 
creditors  of  the  person  making  the  same,  or  against  subse- 
quent purchasers  or  mortgagees  in  good  faith,  after  the 
expiration  of  one  year  from  the  filing  thereof,  unless  within 
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thirty  days, next  pending  the  expiration  of  the  said  term  of 
one  year,  a true  copy  of  such  mortgage,  together  with  a state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  virtue  thereof,  shall  be  again  filed,  &c. 

The  13  & 14  Yic.  ch.  62,  amended  the  1st  section  of  the 
aboveact  by  adding  thereto,  “and  that  every  sale  of  goods  and 
chattels  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  goods  and  chattels  sold,  shall  be  in  writing, 
and  such  writing  shall  be  a conveyance  under  the  provisions 
of  the  said  act;  and  that  the  mortgages  and  conveyances 
mentioned  in  the  said  act  shall  be  accompanied  with  an  af- 
fidavit of  the  mortgagee  or  bargainee  of  such  goods,  sworn 
before  a commissioner  of  the  Queen’s  Bench  or  Common 
Pleas,  to  the  effect,  in  the  case  of  a mortgage,  that  the  mort- 
gagor therein  named  is  justly  and  truly  indebted  to  the 
mortgagee  in  the  sum  mentioned  in  the  said  mortgage;  that 
it  was  executed  in  good  faith,  and  for  the  express  purpose 
of  securing  the  payment  of  the  money  so  justly  due, and  not 
for  the  purpose  of  protecting  the  goods  and  chattels  men- 
tioned therein  as  against  the  creditors  of  the  mortgagor  (and 
in  case  of  an  absolute  sale,  that  the  sale  is  bond  fide  and  for 
good  consideration), setting  it  forth, and  not  for  the  purpose 
of  holding,  or  of  enabling  the  bargainee  to  hold,  the  goods 
mentioned  therein  against  the  creditors  of  the  bargainor  ; 
otherwise  such  mortgage  or  sale  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith.”  The  statutes 
do  not  declare  that  a mortgage  duly  registered  shall  be  valid, 
but  that  if  not  registered  it  shall  be  void  ; leaving  the  ques- 
tion whether  a registered  mortgage  is  founded  upon  a valu- 
able consideration  and  bond  fide  as  against  creditors  to  be 
determined  on,  irrespective  of  the  mere  act  of  registry,  any 
further  than  as  such  registry  may  be  constructive  notice  of 
the  incumbrance,  and  weaken  the  force  in  evidence  of  the 
fact  that  possession  was  retained.  However  these  statutes 
may  give  implied  sanction  or  encouragement  to  sales  or 
mortgages,  without  possession  accompanying  or  following 
the  deed,  they  do  not  declare  that  any  additional  validity 
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shall  be  given  to  such  assignments,  unless  as  evidence  by- 
reason  of  its  force  in  repelling  the  inference  of  fraud  from 
the  fact  of  possession  not  being  changed  in  consequence 
of  registration  being  substituted. 

Heane  v.  Bogers  and  Lloyd  (9  B.  & C.  577) — Action  by 
alleged  bankrupt  against  his  assignees  for  property  sold  by 
them.  It  appeared  he  had  assisted  the  assignee  by  giv- 
ing directions  as  to  the  sale  of  the  goods  : held  referable 
to  an  intention  to  take  care  of  the  property  and  see  that 
the  most  was  made  of  it,  and  that  it  did  not  amount  to 
an  assent  to  the  sale  which  estopped  him. 

Graves  v.  Key  (3  B.  & Ad.  318  (a) — A receipt  is  an  admis- 
sion only,  and  the  general  rule  is  that  an  admission  though 
evidence  against  the  person  who  made  it  and  those  claiming 
under  him,  is  not  conclusive  evidence  except  as  to  the  person 
who  may  have  been  induced  by  it  to  alter  his  condition — 
referring  to  Wyatt  v.  The  Marquis  of  Hertford  (3  East,  147). 

If  a receipt  be  given  to  an  agent,  &c.,  in  consequence  of 
which  the  principal  deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  discharged,  although 
the  security  given  fails.  Not  so  if  he  do  not  shew  that 
he  was  injured  by  reason  of  the  false  receipt,  &c. 

Pickard  v.  Sears  (6  A.  & E.  469. — In  trover  it  appeared 
that  plaintiff,  being  legal  owner  of  certain  goods,  seized  in 
the  actual  possession  of  a third  party  under  an  execution 
against  such  third  party,  and  sold  by  the  sheriff  to  defendant. 
Held , the  injury  might  infer  that  plaintiff  authorised  the 
sale,  from  his  consulting  with  the  execution  creditor  as  to 
the  disposal  of  the  property,  without  mentioning  his  own 
claim,  after  he  knew  of  the  seizure  and  intention  to  sell.  In 
that  case,  the  execution  debtor  (Metcalfe)  mortgaged  the 
goods  to  plaintiff  15th  of  January,  1834,  to  secure  payment 
of  £913  and  interest  on  15th  January,  1835,  with  leave  to 
plaintiff  to  enter  and  possess  in  case  of  default. 

Hill  obtained  paymentagainst  Metcalfe,  and  issued  execu- 
tion against  the  goods  in  April,  1834,  and  the  goods  (being 
in  his  possession)  were  seized  and  sold  under  it  in  August, 
1834.  Lord  Denman,  after  much  doubt  being  entertained, 
said  the  rule  of  law  was  clear,  that  where  one  by  his  words 
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or  conduct  wilfully  causes  another  to  believe  the  existence 
of  a certain  state  of  things,  that  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a different 
state  of  things  as  existing  at  the  same  time,  &c.;  and  held 
what  the  plaintiff  had  done  sufficient  to  bind  him. 

Hunsden  v.  Cheyney  (2  Vernon  150) — Held  within  the 
rule  in  Pickard  and  Sears. 

Lord  Denman  said  a person  who  negligentlyandculpably 
stands  by  and  allows  another  to  contract  on  the  faith  and 
understanding  of  a fact  which  he  can  contradict,  cannot 
afterwards  dispute  that  fact  in  an  action  against  the  per- 
son whom  he  himself  has  assisted  to  deceive. 

Coles  v.  The  Bank  of  England  (10  A.  & E.  437),  as  to 
which  see  Freeman  & Cooke  (2  Ex.  R.  654),  Howard  & 
Hudson  (2  E.  & B.  10),  Chase  v.  Goble  (2  M.  & G.  930). 

In  a feigned  issue  tp  try  whether  goods  at  the  time  of 
seizure  were  the  goods  of  claimant,  it  is  competent  to  the 
execution  creditor  to  set  up  the  jus  tertii. 

Downs  v.  Cooper  (2  Q.  B.  256)  turned  upon  the  same 
principle  as  Pickard  v.  Sears. 

Freeman  v.  Cooke  (2  Ex.  R.  654)— Trover  by  plaintiffs, 
assignees  of  Broadbent,  against  a sheriff,  for  conversion  of 
B’s.goods, seized underaFLFa.againstC.&D.  It  appeared 
that  immediately  before  the  sale  the  bankrupt  told  the  officer 
that  the  goods  were  C’s. ; immediately  afterwards  denied  it, 
and  said  they  were  the  goods  of  D.,  though  in  reality  his 
own,  but  said  they  were  C’s.  to  induce  the  officer  to  seize 
them:  held,  that  it  did  not  estop  B.  nor  his  assignees. 

This  case  limits  the  force  of  Pickard  and  Sears  materially. 
Park,  B., said,  after  citing  passages  from  Pickard  and  Sears, , 
and  Gregg  and  Wells,  that  by  the  term  “wilfully”  in  the 
rule  thereby  established  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to  be  un- 
true, at  least  that  he  means  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accordingly — Lyon  v.  Reid 
(13  M.  & W.  309),  as  to  estoppel  in  pais. 

Parke,  B. , suggested  in  F reeman  v.  Cooke  as  a test,  whether 
the  facts  could  be  pleaded  as  an  estoppel, had  B.  been  the  plain- 
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tiffaverringthegoodstobehis;  also,  that  he  thought  it  would 
be  found  that  the  person  who  makes  a statement  on  which 
another  alters  h is  position  is  not  estopped,  unless  he  so  induces 
him  that  he  would  be  responsible  to  him  in  an  action  for  it. 

> (Cases  of  inducing  credit  to  third  persons  apply  to  this  view, 
see  Crampton,  J.) — Howard  v.  Hudson  (2  E.  & B.  13), Shef- 
field Railway  Company  v.  Woodcock  (2  M.  & W.  574). 

Lewis  v.  Clifton  (14  C.  B.  254-5) — In  saying  there  was 
an  estoppel  in  that  case  in  pais,  or  by  standing  by  added 
(a  doctrine,  by  the  by,  which  seems  to  me  to  have  been 
carried  to  a dreadful  extent). 

Gadsd  en  v.  Barrow  (9  Ex.R.  5 1 4) — A claimant  plaintiff and 
an  execution  creditor  defendant,  in  an  issue  to  try  whether  th  e 
goods  at  the  time  of  seizure  by  the  sheriff  under  an  execution 
were  the  goods  of  plaintiff,  plaintiff  proved  a valid  bill  of  sale 
to  him  of  the  goods.  It  was  held  competent  to  defendant  to 
defeat  the  plaintiff's  title  by  provinga  prior  bill  of  sale  to  a 
third  party — Cheeseman  v.  Exall  (6  Ex.  R.  341) — much  in 
point — Nicolls  v.  Bastard  (2.  C.  M.  & R.  659),  Bryant  v. 
Wardell  (2  Ex.  R.  479),  Cooper  v.  Willomatt  ( 1 C.  B.  672), 
Howard  v.  Hudson  (2  E.  & B.  10). 

Lord  Campbell  adopts  and  approves  of  the  language  of 
Parke,  B.,  in  Freeman  v.  Cooke.  He  said,  I accede  to  the  rule 
laid  down  in  Pickard  and  Sears  and  Freeman  and  Cooke.  If  a 
party  wilfully  makes  a representation  to  another,  meaning 
it  to  be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to 
what  is  called  an  estoppel:  it  is  not  quite  properly  so  called, 
but  it  operates  as  a bar  to  receiving  evidence  contrary  to  that 
representation  as  between  those  parties.  Like  the  ancient 
estoppel,  this  conclusion  shuts  out  the  truth,  and  is  odious, 
and  must  be  strictly  made  out — Reed  v.  Blades  (5  Taunt, 
219),  Wood  v.  Dixie  (7  Q.  B.  892),  P.  S.  12  Vic.  ch.  74, 
and  13  & 14  Vic.  ch.  62. 

All  this  shews  to  me  that  the  defendant’s  attorney  directing 
the  sheriff  to  levy  on  the  goods  in  Rogers’s  store,  including 
some  of  those  mentioned  in  the  mortgage  to  him,  hadnotthe 
effect  of  putting  an  end  to  the  mortgage,eitherthenor  at  an 
. earlier  period,  so  as  to  make  those  goods  the  goods  of  Rogers, 
and  assignable  as  such  by  Rogers  to  the  plaintiff  before 
the  execution  in  defendant’s  favour  had  been  issued. 
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Feun  v.  Bittleston  (7  Ex.  R.  152),  Tapfield  v.  Hillman 
►et  al.  (6  M.  & G.  245),  as  to  identity. — The  issue  is  not  very 
distinctly  framed  to  shew  whether  the  sole  question  is 
whether  the  goods  were  plaintiffs’,  or  whether  they  were 
liable  to  be  taken  in  execution  at  defendant’s  suit.  So  far 
as  the  last  proposition  goes,  I think  the  assignment  to 
plaintiffs  took  precedence  of  the  defendant’s  execution.  It 
turns  upon  the  validity  of  his  prior  right  as  mortgagee. 

I am  satisfied  the  seizure  under  defendant’s  execution  did 
not  extinguish  it,  but  that  it  subsisted  subject  to  the  ques- 
tion, whether  the  defendant’s  conduct  did  not  impart  to 
Rogers  a dispensing  power  over  the  goods  mortgaged  by 
retail  or  wholesale  to  purchasers  for  money,  and  if  so,  by 
retail  or  wholesale  to  any  or  all  of  his  creditors,  jointly  or 
severally. — See  Street  v.  Hamilton  (U.  C.  0.  S.  1837-8), 
Dyer  v.  Pearson  (3  B:  & C.  38),  Dyer  v.  Pearson(  4 D.  & R. 
653),  Horn  v.  Baker  (9  East,  215),  Dean  v.  Whittaker  (1 
C.  & P.  347),  Closter  v.  Headley  (12  U.  C.  Q.  B.  R.  364). 

It  might  be  left  to  the  jury  to  say whether  quoad  the  goods 
covered  by  the  mortgage  to  defendant  he  (defendant)  had  by 
his  own  conduct  enabled  Rogers  to  hold  himself  forth  to  the 
world  as  having  not  the  possession  only,  but  the  property;  for 
it  is  said  by  Abbott,  C.  J.,  in  Burwood  v.  Felton  (3  B.  & C. 
43),  “If  the  real  owner  of  goods  suffer  another  to  have  pos- 
session of  his  property,  and  of  those  documents  which  are  the 
of  property,  then  perhaps  a sale  by  such  person  would 
bind  the  true  owners;”  or  it  might  have  been  left  to  them  to 
say  whether  the  mortgage  to  defendant  was  fraudulent  and 
void  asagainst  the  other  creditors  of  Rogers;  for  that  defend- 
ant was  a bona  fide  creditor  there  seems  no  room  to  question. 

The  objection  to  the  first  way  of  putting  it  is,  that  however 
valid  a sale  of  the  mortgaged  goods  might  be  to  bona  fide 
casual  purchasers  by  retail,  the  same  reasoning  does  not  apply 
to  a purchaser  of  the whole  stock,  and  especially  to  assignees 
for  the  benefit  of  creditors ; because  as  to  them  the  registration 
of  the  mortgage  was  implied  notice  of  its  existence,  and  it 
behoved  them  to  search  the  County  Court  office  to  ascertain 
whether  any  such  incumbrance  had  been  filed  in  favor  of  an 
individual  creditor  before  an  assignment  was  taken  up  for  the 
benefit  of  all.  If  they  had  notice,  then  a subsequent  assign- 
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ment  with  such  notice  could  not  be  sustained  on  the  grounds 
of  impliedpowers  in  Rogers  so  to  assign;  such  apower  would 
be  inconsist  ent  with  the  security  filed  and  the  assignees  would 
be  driven  to  rely  uponimpeachingitforfraudas  against  them. 

The  case  was  not  submitted  to  the  jury  on  either  of  these 
grounds,  but  on  the  narrow  ground  that  by  authorising  or 
directing  the  sheriff  to  levy  upon  all  the  goods  in  the  store 
under  his  Fi.  Fa .,  if  he  really  did  so,  the  defendant  waived,, 
abandoned,  or  put  an  end  to  his  chattel  mortgage;  and  did  so 
retrospectively,  so  as  to  let  in  and  give  validity  to  the  assign- 
ment to  the  plaintiffs,  though  made  before  the  deli  very  of  such 
execution  to  the  sheriff,  and  of  course  before  any  seizure- 
under  it,  and  therefore  an  assignment  that  could  not  have 
been  influenced  by  it.  The  notice  of  the  assignm  ent  to  plaintiff 
by  the  defendant’s  attorney  from  the  bailiff  Severs  was  gene- 
ral and  the  directions  to  levy  were  not  special.  There  was  no^ 
express  direction  given  to  the  sheriff  to  levy  upon  the  mort- 
gaged goods;  and  to  hold  such  general  direction  and  a general 
levy  to  operate  as  a constructive  waiver  of  the  mortgage 
retrospectively^  as  to  displace  it  in  favor  of  the  assignment  to 
the  plaintiffs, I still  consider  a position  not  sustained  by  law.. 

I therefore  think  the  rule  should  be  absolute  for  a new 
trial  without  costs.  Whether  it  is  worth  the  defendant’s 
while  to  persevere  further,  after  the  two  verdicts  that  have 
rendered  against  him,  and  in  face  of  the  objections  to  which 
his  title  is  evidently  exposed,  it  is  for  him  to  consider. 

Per  Cur . — Rule  absolute. 


In  re  Day  v.  The  Grand  Trunk  Railway  of  Canada. 

Railway  Company — Compensation  by. 

The  Grand  Trunk  Railway  Company  of  Canada,  under  their  acts  of  incor- 
poration, and  under  authority  of  a by-law  of  the  Municipality  of  Guelph, 
ran  their  line  of  road  through  and  along  a street  in  Guelph  to  which  the 
lands  of  the  appellant  were  adjacent. 

Held , upon  application  for  a mandamus  on  the  Railway  Company,  that  if  the 
works  complained  of  amounted  to  a public  nuisance,  it  would  not  be  a case 
for  private  compensation,  and  that  if  authorized  by  law,  that  the  works  did 
not  injuriously  affect  the  applicant,  within  the  meaning  of  the  fourth  sec- 
tion of  the  statute  14  & 15  Vic.  ch.  51. 

This  is  a rule  on  the  Railway  Company  to  shew  cause 
why  a mandamus  should  not  issue  to  them  to  serve  a notice 
on  said  Day,  containing  a description  of  the  powers  exercised 
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and  intended  to  be  exercised  by  the  said  Company  under  the 
acts  of  Parliament  for  making  the  railway  from  Toronto  to 
Sarnia  with  regard  to  lotNo.  1010. in  thetownof  Guelph;  a 
declaratioi^of  readiness  on  the  part  of  the  said  Company  to 
pay  some  certain  sum  for  damages  likely  to  arise  to  the  said 
lot  from  the  exercise  of  the  powers  of  the  said  Company 
under  the  said  acts  of  Parliament,  and  mentioning  the  name 
of  a person  to  be  appointed  as  arbitrator  of  the  said  Com- 
pany if  their  said  offer  be  not  accepted,  on  affidavits  stating 
that  said  Day  owned  the  said  lot  No.  1010,  being  on  the 
south  side  of  Kent  street,  along  the  centre  of  which  street 
the  said  railway  is  carried,  occupying  thirty-four  feet  of 
the  centre  thereof,  and  elevated  from  three  to  six  feet  above 
the  surface  of  the  street,  leaving  only  about  thirty-two 
feet  on  each  side,  rendering  it  necessary  to  use  part  of  the 
lot  in  addition  to  the  said  space  to  get  into  the  yard  of  said 
lot;  and  that  said  Day  hath  sustained  damage  by  reason 
thereof,  such  railway  being  carried  along  said  street  by 
authority  of  a by-law  of  the  Municipality  of  the  Town  of 
Guelph.  That  a plan  annexed  shewed  the  track  of  said 
railway  in  front  of  and  adjacent  to  said  Day’s  lot.  That 
compensation  has  been  demanded,  but  the  said  Company  re- 
fuse it,  or  to  appoint  an  arbitrator  &c.  By  the  by-law  referred 
to , passed  2 1 st  April,  1854,thesaid  Company  was  empowered 
to  carry  the  said  railway  through  the  town  of  Guelph,  and 
through,  over  and  along  any  of  the  streets  within  the  same, 
pursuant  to  the  said  plan  in  all  things  ; and  that  the  said 
Kent  street,  from  the  west  boundary  of  Glasgow  street  to 
the  east  boundary  of  York  street,  should  be  forever  stop- 
ped, provided  only  on  the  following  conditions:  i.e. — that 
the  said  Company  shall  be  responsible  and  liable  at  their 
own  costs  and  charges  for  any  damages  or  claims  of  any 
individuals  or  parties  that  may  have  lawfully  arisen,  or 
may  at  any  time  lawfully  arise  or  be  made  for  or  by  reason 
of  the  carrying  of  the  said  railroad  through  the  said  town 
of  Guelph,  whether  the  same  be  direct  or  otherwise  ; and 
pay  the  said  town  of  Guelph  £115  on  the  passing  of  such 
by-law.-  Annexed  thereto  is  a plan  and  specification, 
shewing  and  describing  the  line  and  course  of  the  said 
railway  in  passing  through  the  said  town  of  Guelph. 
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Galt  shewed  cause,  and  contended  that  Day’s  own  case1 
shewed  he  could  not  sustain  the  claim,  the  damages  com- 
plained of  being  purely  consequential  and  too  remote  to 
entitle  him  to  compensation  as  injuriously  affecting  his 
land  within  the  statute. 

That  the  Railroad  Company  have  acted  under  authority 
of  provincial  statutes  and  a by-law,  without  touching  Day’s 
land  at  all,  or  causing  anything  else  as  back-water  &e. — 
Regina  v.  The  Eastern  Counties  Railway  Co.  2 R.  W. 
Cases  736,  questions  Lord  Denman’s  doctrine  in  Regina  v. 
The  Eastern  Counties  Railway  Co.,  2 Q.  B.  347 ; The  Cast 
Plate  Manufacturer^  v.  Meredith,  4 T.  R.  794.  He  referred 
to  the  statute,  14  & 15  Vic.  ch.  51,  sec.  9,  No.  5,  sec.  12, 
sec  10.  Having  a by-law,  no  case  for  compensation  arises 
— sec.  8,  sec.  11  (No.  5-7),  No.  19.  That  they  cannot  arbi- 
trate, no  provision  being  made  for  such  a case ; and  there 
is  no  right  to  take  possession — Rex  v.  the  Liverpool  and 
Manchester  Railway  Company,  4 A.  & E.  650  ; Regina  v. 
The  London  and  Southampton  R.  W.  Co.,  1 R.  W.  Cases 
717 ; Q.  B.  E.  T.  1839, — the  municipality  authorized  to 
act,  and  must  be  liable  if  any  one  is. 

Macdonald , in  reply — that  the  Railroad  Company  is 
liable  as  if  the  words  injuriously  affected  were  in  the  act. 
The  Company  must  comply  with  the  terms  of  the  by-law. 
The  statute  speaks  of  compensation  when  the  land  may 
suffer  damage,  or  may  suffer  damage  from  the  exercise  of 
any  of  the  powers,  &c. 

He  referred  to  sec.  11,  Nos.  7 and  L9,  which  contain 
language  similar,  and  speak  of  injury  to  land  taken,  or 
suffering  damage,  &c.  If  the  land  taken  applies  to  the 
road  in  this  case  the  other  alternative  applies  to  Day,  who 
is  injured  seriously.  He  referred  to  14  & 15  Vic.  ch.  51, 
sec.  4,  and  the  subsequent  act,  and  sec.  68.  The  East  and 
West  India  Docks  Birmingham  R.  W.  Co.  v.  Gattke,  6 
R.  W.  Cases,  371. — The  by-law  is  incorporated  with  the 
statute,  and  both  are  to  be  taken  together. 

Galt  said  the  Company  are  answerable  to  the  munici- 
pality if  the  by-law  is  not  complied  with — not  to  Day — 
Sec.  1,  Nos.  5 & 7. 
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So  the  question  is,  whether, if  Day’s  lands  are  injuriously 
affected,  in  fact  it  forms  a case  entitling  him  to  compensa- 
tion under  the  provisions  of  the  statute  cited. — Regina  v. 
The  Eastern  Counties  Railway  Company,  2 Q.  B.  347,569,- 
S.  C.  2 R.  W.  cases  736;  The  South  Staffordshire  Railway 
Co.  v.  Hall  15  Jur.  322,  S.  C.,  3 Eng.  Rep.  105  ; Glover  v. 
The  North  Staffordshire  Railway  Co.,  16  Q.  B.  923 — Law 
Times  19th  May,  1855,  p.  106  ; The  Caledonia  Railway 
Company  v.  Ogilvie,  29  Eng.  Rep.  22. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  provincial  statute  14  & 15  Vic.  ch.  51,  sec  4,  enacts, 
that  the  power  given  by  the  special  act  to  construct  the 
railway,  and  to  take  lands  for  that  purpose,  shall  be  exer- 
cised subject  to  the  provisions  and  restrictions  contained 
in  this  act,  and  compensation  shall  be  made  to  the  owners 
and  occupiers  of,  and  all  other  parties  interested  in,  any 
such  land  so  taken  or  injuriously  affectedhy  the  construction 
of  the  said  railway,  for  the  value  of  all  damages  sustained 
by  reason  of  such  exercise  as  regards  such  lands  of  the 
powers  by  this  or  the  special  act  &c.  vested  in  the  Company. 

Sec.  11,  No.  5 — after  deposit  of  maps,  and  giving  notice 
&c.,  application  may  be  made  to  the  owners  of  lands,  or  to 
parties  empowered  to  convey  lands,  or  interested  in  lands 
which  may  suffer  damage  from  the  taking  of  materials  or  the 
exercise  of  any  of  the  powers  granted  for  (qu.to)  the  railway 
&c.  See  residue  of  the  clause,  and  also  sub-sections  Nos.  7 & 
19, and  the  statutes  14&15  Vic. ch. 73, and  16  Vic.  ch.37;  the 
special  act  incorporating  the  Grand  Trunk  R.W.  of  Canada, 
and  chaps.  39  & 76.  The  imperial  statute  8 & 9 Vic.  ch. 
18,  sec.  68,  enacts  that  if  any  party  shall  be  entitled  to  any 
compensation  in  respect  of  any  lands  or  of  any  interest 
therein' which  shall  have  been  taken  for,  or  injuriously 
affected  by,  the  execution  or  the  works  &c. 

The  case  of  The  Caledonia  Railway  Co.  v.  Ogilvie  (House 
of  Lords  Cases,  March  30,1855,29  Eng.  Rep.  22,)  makes  it  a 
test  whether  the  words  .injuriously  affected  entitle  the  owner 
of  lands  to  compensation  in  respect  of  any  act  which  if  done 
by  the  Railway  Company  without  the  authority  of  Parlia- 
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ment  would  have  entitled  him  to  bring  an  action  against 
them;  and  though  not  a universal  test  since  the  statutes 
may  authorize  what  would  otherwise  be  actionable,  still 
it  is  applicable  to  the  case  before  us.  What  the  Railway 
Company  have  done  was  either  legally  authorized  by  the 
statute  and  by-law,  or  it  was  illegal.  If  illegal,  or  as  if 
there  had  been  no  statute  or  by-law,  it  would  be  a public 
nuisance ; and  thus  regarded,  the  applicant  does  not  make 
out  a case  that  would  entitle  him  as  a private  individual 
to  sustain  an  action  because  of  the  peculiar  or  special  in- 
convenience experienced  by  him  by  reason  of  such  nui- 
sance ; he  was  only  inconvenienced  like  any  other  per- 
son, having  occasion  to  pass  that  way;  or,  like  all  others 
who  had  houses,. and  resided  in  the  vicinity  of  the  street. 
I apprehend  he  could  not  maintain  an  action  by  reason  of 
the  inconvenience  he  experienced  every  time  he  went  in 
or  out  of  his  own  premises.  But  if  he  could,  it  is  said  in  the 
above  case  by  the  Lord  Chancellor  it  would  only  be  a mul- 
tiplication of  the  same  damage ; not  a different  damage ; 
and  that  all  attempt  at  arguing  that  it  was  a damage  to 
the  estate  was  a mere  play  upon  words.  And  if  it  is  a 
public  nuisance,  it  follows  that  it  is  not  a case  for  compen- 
sation at  all  events  ; so  to  treat  it  would  be  impliedly  ad- 
mitting its  legality  in  itself,  apart  from  the  applicant’s 
claim. 

Then  if  authorized  by  law,  the  case  above  cited  estab- 
lishes, I think,  that  the  works  complained  of  do  not  in- 
juriously affect  the  applicant’s  land  within  the  meaning 
of  the  statute,  admitting  the  right  to  compensation  when 
lands  are  injuriously  affected  by  the  construction  of  the 
railway  as  distinguished  from  lands  taken,  or  lands  tem- 
porarily occupied,  or  soil  or  materials  removed  therefrom 
in  the  course  of,  and  for  the  purpose  of  the  work. 

It  follows  that  in  either  point  of  view  this  application 
cannot  be  granted. 


Mandamus  refused. 
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Smith  v?  Jones. 

Ship  Registry  Act — Sheriff's  sale  of  vessel. 

A British  subject  owning  a foreign-built  vessel,  having  obtained  registry  of  the 
said  vessel,  his  interest  therein  was  subsequently  sold  under  a writ  of  Fi.  Fa. 
against  his  goods,  &c. , and  was  conveyed  to  the  purchaser  by  sheriff ’s  deed, 
such  deed  not  reciting  any  certificate  of  ownership,  and  not  having  the  endorse- 
ment thereon  required  by  the  provincial  statute. 

Held — I st.  That  a bill  of  sale  from  a sheriff,  conveying  the  interest  of  an  execu- 
tion debtor  in  a ship  or  vessel  to  the  purchaser,  without  reciting  the  certificate 
of  ownership,  and  without  the  endorsement  on  the  bill  of  sale  required  by 
the  act,  is  valid  : 2nd.  That  a foreign-built  ship  or  vessel  cannot  be  registered 
in  this  province. 

Interpleader  issue  to  try  whether  the  steamer  Oxford  was 
the  property  of  the  plaintiff  or  not  on  the  6th  of  June,  1855. 
The  sheriff  of  Essex,  under  a Fi.  Fa.  against  goods  in  the 
suit  of  Lumly  v.  Salmoni,  seized  and  sold  Salmoni  s interest 
in  the  vessel,  then  lying  at  a wharf  in  Amherstburg,  on  the 
22nd  of  October,  1854.  Mercer  bought  her  in  for  plaintiff, 
and  the  sheriff  assigned  to  him,  and  he  received  possession 
on  the  11th  of  November,  1854. 

A certificate  of  registry,  dated  the  20th  of  April,  1854, 
and  the  sheriff’s  sale  thereon  endorsed,  the  11th  of  June, 
1855,  were  put  in. 

It  was  objected  for  defendant — First.  That  the  recital  in  the 
sheriff’s  assignment  shews  a sale  to  Mercer  and  not  plaintiff ; 
that  the  sheriff  could  not  sell  to  plaintiff ; therefore  the  sale 
is  void.  Second.  That  the  sheriff’s  assignment  is  void  for  not 
reciting  the  certificate  of  ownership.  Third.  The  registry  of 
such  assignment  on  the  11th  of  June,  1855,  is  void  for  the 
same  reason,  and  could  not  cut  out  an  execution  delivered 
on  the  6th  of  June  previous. 

The  first  overruled,  and  the  others  reserved. 

Objection  to  sufficiency  of  notice  and  regularly  of  sale  also 
made,  but  given  up. 

Verdict  for  plaintiff,  subject  to  the  opinion  of  the  court. 

If  valid,  one  point  is,  whether  the  registry  of  the  11th  of 
June  related  back  so  as  to  supersede  the  execution  of  the  6th 
of  June.  Queer e. — The  execution  did  not  change  the  property, 
and  if  Salmoni’s  until  registration,  did  it  then  cease  ? The 
vessel  was  registered  on  the  20th  of  April,  1854,  at  the  port 
of  Amherstburg,  and  the  certificate  shews  she  was  foreign- 
built  and  registered  in  the  port  of  Miami  city,  State  of  Ohio , 
the  30th  of  July,  1848. 
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Leith,  for  plaintiff  contended — First.  That  the  assignment 
to  plaintiff  valid,  though  the  notice  of  the  sale  was  not 
regular — Doe  Tiffany  v.  Taylor,  6 TJ.  C.  Q.  B.  B.  426  ; Taylor’s 
Rep.  496;  that  the  provincial  statute  49  Geo.  III.  ch.  4 sec. 
5,  as  to  notice,  is  only  directory.  Second.  That  the  sheriff’s 
assignment  was  not  invalid  because  it  omitted  to  recite  the 
certificate  of  ownership,  not  being  a sale  inter  partes,  but 
under  authority  of  law,  nor  by  reason  of  its  being  bid  off  to 
Mercer.  Third.  The  registry  of  the  sheriff’s  assignment  was 
not  necessary,  the  steamboat  being  a foreign-built  vessel ; 
also  for  the  reason  mentioned  under  the  second  point — Abbott 
on  Shipping,  ch.  2,  p.  58  shows  the  object  of  the  registry 
acts.  That  the  provincial  statute  8 Vic.  ch.  5,  sec.  3,  is  not 
applicable  to  a foreign  vessel.  That,  irrespective  of  the 
registry  acts,  a parol  sale  with  delivery  would  be  good — 
*Benyon  v.  Creswell,  12  Q.  B.  897.  That  if  the  vessel  was 
unnecessarily  registered,  it  is  not  necessary  to  continue  it. 
That  not  being  entitled  to  the  privileges  of  a registered  ves- 
sel, registry  could  not  be  required.  That  such  a vessel,  though 
foreign,  may  be  owned  by  a subject.  That  registry  is  not 
necessary  to  transfer  the  property;  and  only  material  when 
the  vessel  is  home-built,  by  statute  law.  On  the  objection  as 
to  want  of  registry,  he  referred  to  8 Yic.  ch.  5,  secs.  13,  16, 
18  ; Hubbard  v.  Johnstone,  3 Taunt.  177  : The  Tremont,  1 
Rob.  163  ; Bloxam  v.  Hubbard,  5 East,  407 ; Si  C.,  1 Smith 
487  ; Burnham  v.  Daly,  11  U.  C.  Q.  B.  R.  211.  That  registry 
acts  do  not  apply  to  sheriff’s  deeds,  and  defendant  relies  upon 
a subsequent  sheriff’s  sale  and  registry  cutting  out  the  prior 
one  to  plaintiff.  The  certificate  of  ownership  being  in  pos- 
session of  the  execution  debtor,  the  plaintiff  could  not  get  it 
endorsed,  not  being  under  his  control. 

J,  Wilson,  for  defendant,  contended,  referring  to  the  Impe- 
rial statute  8 & 9 Vic.  ch.  89,  that  the  question  is  whether 
plaintiff  owned  the  vessel  on  the  6th  of  June,  1855;  and  that 
in  point  of  law  he  did  not,  the  vessel  remaining  registered 
in  Salmoni’s  name  at  that  time.  That  the  test  is  not  where 
built,  but  by  whom  owned  ; and  being  owned  by  a subject, 
was  properly  registered  and  certified.  That  the  two  questions 
were — First,  whether  the  sheriff’s  assignment  must  recite 
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such  certificates  of  registry;  and,  second,  whether  the  assign- 
ment itself  should  be  registered  to  pass  the  property — -Waters 
v.  Shade,  2 Grant  465  ; Doe  dem.  Brennan  v.  O’Neil,  4 TJ. 
C.  Q.  B.  R.  8.  That  the  object  is  to  preserve  evidence  of 
the  identity  of  the  vessel.  That  the  description  “ steamer 
Oxford  ” is  insufficient ; that  is,  if  the  vessel  and  sheriff’s 
assignment  be  within  the  registry  act ; and  if  so,  insufficiency 
is  not  denied  by  the  plaintiff — Sherwood  v.  Coleman,  6 U.  C, 
Q.  B.  R.  614,  887  ;*  War  burton  v.  Lovedale,  2 D.  & C.,  480. 
That  the  sheriff’s  assignment  cannot  operate  till  registered, 
— Boyson  v.  Gibson,  4 C.  B.  121  ; McCallmant  v.  Rankin, 
2 DeG.  McN.  & G.  403 ; Hughes  v.  Morris,  2 ib.  340 ; Speldt 
v.  Lichman,  13  Yes.  588  ; Duncan  v.  Tindall,  13  C.  B.  250. 
That  defendant  need  not  prove  title  in  himself,  but  the  plain- 
tiff must  prove  it  was  his  on  the  6th  of  June,  the  day  men- 
tioned ; and  it  is  immaterial  whether  the  vessel  was  Salmoni’s 
or  defendant’s,  if  not  the  plaintiff’s. 

Macaulay,  C.  J. — The  objection  to  the  want  of  due  notice 
of  sale  is  met  by  the  cases  cited,  the  act  being  directory  and 
not  conditional. 

The  property  in  the  vessel  did  not  pass  to  Mercer  with- 
out any  written  transfer,  nor  was  it  divested  as  being  in 
Salmoni,  the  debtor,  by  force  of  the  seizure  and  incomplete 
sale.  It  passed  by  the  sheriff’s  deed  of  assignment,  and  that 
assignment  was  to  the  plaintiff  by  Mercer’s  direction,  who 
may  have  acted  as  agent  or  broker  in  the  purchase  for  plain- 
tiff— Giles  v.  Grover  (9  Bing.  159),  Doe  Hughes  v.  Jones 
(9  M.  & W.  372),  Morland  v.  Pellatt  (8  B.  & C.  722),  Higgins 
v.  McAdam  (3  Y.  & J.  13),  Stevens  v.  Donston  (1  B.  & A. 
230),  Playfair  v.  Musgrove  (14  M.  & W.  239),  Hunter  v. 
Parker  (7  M.  & W.  322—343). 

I do  not  think  the  sheriff’s  assignment  required  a recital 
of  the  certificate  of  ownership,  of  which  he  might  be  ignorant, 
or  which  he  might  not  be  able  to  discover  ; and  that  the  sale 
being  not  by  the  owner,  but  by  authority  of  law,  the  pro- 
perty passed  without  observance  of  the  formalities  required 
in  sales  by  the  owners  themselves — Bloxam  v.  Hubbard  (5 
East.  407,  S.  C.  1 Smith  487),  The  Tremont  (1  Rob.  163, 
1843),  Dig.  P.  223. 
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With,  respect  to  the  necessity  of  obtaining  registration  and 
endorsement  of  the  sheriff’s  assignment,  the  same  answer  may 
be  given,  and  the  propriety  of  a registration  de  novo  would 
depend  upon  peculiar  circumstances.  It  is  said  of  the  earlier 
registry  acts  that  they  did  not  apply  to  foreign-built  vessels, 
and  the  statute  8 Yic.  ch.  5 does  not  include  them. 

Benyon  v.  Creswell  (12  Q.  B.  899)  shows  that  the  registry 
of  a foreign-built  vessel,  if  not  authorised  or  necessary,  would 
not  require  to  be  adhered  to  in  subsequent  transfers.  The 
statute  8 Yic.  ch.  5,  -sec.  3,  provides  that  no  certificate  of 
ownership  shall  be  granted  to  any  ship  or  vessel  not  wholly 
built  in  this  province,  and  which  shall  not  wholly  belong, 
and  continue  to  wholly  belong,  to  her  Majesty’s  subjects. 

Sec.  2.  which  gives  the  form  of  the  certificate  of  ownership, 
and  sec.  6,  which  prescribes  the  declaration  thereof,  are 
framed  accordingly.  Secs.  13  & 16  relate  to  sales  by  the 
owners  themselves  ; and  sec.  17,  at  the  end,  seems  to  show 
that  the  sheriff’s  assignment,  if  necessary  and  properly  done, 
having  been  registered  on  the  11th  of  June,  1855,  before  any 
subsequent  sale  by  Salmoni,  or  under  any  other  execution, 
relates  back  to  the  original  sale  and  confirms  it,  to  the  ex- 
clusion of  the  execution  previously  received  on  the  6th  day 
of  the  same  month  of  June — Bloxam  v.  Hubbard  (5  East. 
407),  Doe  dem.  Brennan  v.  O’Neil  (4  U.  C.  Q.  B.  R 8),  Burn- 
ham v.  Daly  (11  U.  C.  Q.  B.  R 211),  Benyon  v.  Creswell  (12 
Q.  B.  899). 

The  defendant,  in  effect,  contends  that  the  execution  of  the 
6th  of  June,  although  not  executed,  was,  while  in  fieri , better 
than  the  former  execution,  executed  by  a sale  and  assign- 
ment under  it ; at  all  events,  that  the  possession  in  the  vessel 
did  not  pass  by  virtue  of  the  sale  that  was  made. 

The  Imperial  statute  17  & 18  Yic.  ch.  104,  sec.  37,  No.  2, 
p.  19,  passed  31st  January,  1854,  to  operate  from  the  1st  of 
May,  1855,  shows  that  foreign-built  vessels  can  only  be  owned 
and  registered  by  British  subjects,  and  if  in  force  here,  it  did. 
not  operate  when  Salmoni  was  registered  as  owner  on  the 
20th  of  April,  1854,  although  it  did  so  on  the  6th  and 
11th  of  June,  1855.  Section  55  of  that  act  relates  to  trans- 
fers by  owners,  and  section  58  as  to  transfers  by  other  lawful 
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means.  See  also  schedule  B.  p.  208,  and  schedule  H.  p.  221  ; 
also  Imperial  statute  17  & 18  Vic.  ch.  120,  p.  243 ; 8 & 9 
Vic.  ch.  93,  sec.  44,  passed  4th  of  August,  1845;  12  & 13 
Vic.  ch.  29,  sec.  1,  passed  the  26th  June,  1849. 

The  question  is,  not  whether  the  vessel  is  entitled  to  the 
privileges  of  a British  ship,  but  whether  the  right  of  property 
therein  passed  by  the  sheriff’s  deed.  Unless  some  other 
Imperial  act  in  force  here  before  the  17  & 18  Vic.  ch.  104 
authorized  and  required  the  registry  of  foreign-built  vessels, 
the  provincial  statute  8 Vic.  ch.  5 did  not,  and  the  registry  of 
the  20th  of  April,  1854,  in  Salmoni’ s name,  would  be  of  no 
force  ; and  rejecting  it,  I find  no  authority  for  holding  that 
the  property  in  a foreign-built  vessel  would  not  pass  by  the 
sheriff’s  sale  that  was  made  soi  as  to  transfer  a good  title  to 
the  purchaser  without  registration  of  the  sheriff’s  assignment, 
although  since  the  17  & 18  Vic.  ch.  104 ; and  so  far  as  that 
statute  is  concerned,  the  plaintiff’s  title  does  not  seem  to 
have  been  registered  with  the  necessary  specification. 

The  Imperial  statutes  previous  to  the  17  & 18  Vic.  ch.  104 
in  the  first  instances,  (8  & 9 Vic.  ch.  93,  sec.  44,)  enacted  that 
no  vessel  or  boat  shall  be  admitted  to  be  a British  vessel  or 
boat  on  any  of  the  inland  waters  or  lakes  of  America,  except 
such  as  shall  have  been  built  at  some  place  within  the  British 
dominions,  and  shall  be  wholly  owned  by  British  subjects,  &c. 
The  12  & 13  Vic.  ch.  29,  sec.  1,  enacted  that  so  much  of  the 
above  act  as  provides  that  no  vessel  or  boat  shall  be  admitted 
to  be  a British  vessel  or  boat  on  any  of  the  inland  waters  or 
lakes  of  America,  except  such  as  shall  have  been  built  at 
some  place  within  the  British  dominions,  &c.,  be  repealed. 
It  would  seem  to  follow  from  this  that  a foreign-built  vessel 
owned  by  subjects  might  be  registered  and  become  entitled  to 
the  privileges  of  home-built  vessels;  but  the  provincial 
statute  8 Vic,  ch.  5 does  not  authorize  the  registry  of  foreign- 
built  vessels,  and  no  act,  Imperial  or  Colonial,  is  referred  to 
that  does  ; if  not,  then  the  registry  at  Amherstburg  was  in- 
valid, and  the  vessel  remained  a foreign-built  vessel,  owned 
by  Salmoni  at  the  time  of  the  seizure  and  sale ; and  if  so, 
such  sale  passed  the  property  therein. 

McLean,  J. and  Richards,  J.,  concurred. — Rule  discharged. 
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McConkey  y.  Gorrie. 

Liability  as  Carrier. 

Fifty  barrels  of  oysters  having  been  shipped  at  Oswego  for  Toronto  per  de- 
fendant’s vessel,  “ Junius,”  and  the  vessel  having  been  obliged  by  stress  of 
weather  to  go  to  Kingston,  from  which  latter  port  the  goods  were  tran- 
shipped for  Toronto  per  the  steamer  “ Oshawa,”  where  they  arrived  in  an  in- 
jured condition. 

Held,  that  the  defendant  was  the  carrier  throughout — that  is,  from  Oswego  to 
Toronto  via  Kingston. 

Declaration  states  that  plaintiff,  at  defendant’s  request, 
shipped  on  board  a vessel  called  the  “Junius,”  at  Oswego,  of 
which  vessel  defendant  was  the  owner,  fifty  barrels  of  oysters 
in  good  order,  to  be  taken  care  of  and  securely  carried  to  To- 
ronto, and  to  be  there  safely  delivered  in  like  good  order  to 
the  plaintiff,  &c.  Yet  defendant,  &c.,  not  regarding,  &c.,  so 
carelessly  and  negligently  behaved  and  conducted  himself 
with  respect  to  the  said  goods,  that  by  and  through  the  neg- 
ligence and  improper  conduct  of  defendant  and  his  servants 
&c.,  the  said  goods  were  wholly  lost  to  the  plaintiff,  &c. 

Pleas — First.  Non  assumpsit. 

Second. — That  the  plaintiff  did  not  deliver  the  said  goods 
to  defendant  for  the  purpose  and  on  the  terms  in  the  decla- 
ration mentioned. 

Third. — That  he  did  not  receive  the  said  goods  on  such 
V,  terms,  &c. 

Fourth.— That  defendant  did^ake  care  of  and  safely  and 
securely  convey  from  Oswego  to  Toronto  aforesaid,  and  de- 
liver the  said  goods  for  the  plaintiff,  according  to  his  said 
promise. 

Fifth. — That  said  goods  were  not  lost  to  plaintiff  by  the 
carelessness  &c.,  of  defendant  or  his  servants,  &c. 

The  case  was  tried  before  the  Chief  Justice,  at  the  last 
assizes  for  the  United  Counties  of  York  and  Peel,  when  it 
appeared  in  evidence : that  the  said  goods  were  shipped 
on  board  the  vessel  and  stowed  under  hatches  three  or 
four  days  before  she  sailed ; that  she  left  the  port  in 
the  end  of  November  for  Toronto,  but  was  compelled 
by  stress  of  weather  to  take  refuge  in  South  Bay,  from 
V whence  she  set  sail  on  the  1st  of  December,  but  was 
obliged  to  put  about  for  South  Bay  again,  but  got  on  a 
reefs  of  rocks  during  a snow  storm,  where  she  remained 
until  next  afternoon ; when  having  jettisoned  part  of  her 
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•cargo,  she  got  off  and  reached  first  South  Bay  and  afterwards 
Kingston,  the  oysters  being  all  the  time  in  her  hold. 

About  the  14th  of  December,  the  oysters  were  shipped  on 
board  the  steamer  “ Oshawa,”  to  be  carried  to  Toronto,  con- 
signed to  defendant,  which  she  reached  on  Saturday  evening, 
the  16th  of  December.  On  Sunday  it  snowed,  and  the  master 
stated  that  on  Monday  he  could  not  get  to  the  wharf.  The 
oysters  were  this  day  taken  from  below  and  part  of  them 
landed,  and  the  remainder  of  them  left  on  deck  and  landed 
the  next  day. 

It  was  admitted  that  the  plaintiff  knew  of  the  arrival  of 
the  oysters  in  the  port  of  Toronto  on  Monday  the  18th  ; and 
on  the  20th  he  wrote  to  the  defendant,  that,  from  the  course 
pursued  in  forwarding  the  goods,  and  his  negligence  as  a 
carrier,  he  should  decline  interfering  with  them,  but  would 
look  to  him  for  the  value  and  loss  sustained  by  deviation  from 
instructions  and  exposure  of  the  goods  to  the  weather,  by 
which  they  were  lost,  being  perishable.  It  appeared  that 
oysters  in  the  shell,  as  these  were,  were  liable  to  serious 
injury  by  freezing,  especially  if  allowed  to  thaw  and  then 
freeze  again;  and  that  in  all  probability  those  had  been 
frozen  more  than  once. 

The  jury  found  for  the  plaintiff,  with  £50  damages. 

Hagarty , Q.  C.,  for  defendant,  obtained  a rule  calling  on 
the  plaintiff  to  shew  cause  why  there  should  not  be  a new 
trial,  the  verdict  being  against  law  and  evidence,  and  for 
misdirection. 

J.  Boulton  shewed  cause. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

I am  not  able  to  discover  that  any  other  authority  conflicts 
with  the  law  as  laid  down  in  Shipton  v.  Thornton  (9  A.  & E 
314),  according  to  which  the  defendant  is  to  be  regarded  as 
the  carrier  throughout — i.  e.,  from  Oswego  to*  Toronto  via 
Kjjigston,  including  the  transhipment.  The  law  is  laid  down 
in  terms  similar  to  Shipton  v.  Thornton,  in  Angell  on  Carriers, 
sec.  127,  and  in  1 Arnould,  185 ; and  I find  no  authority  for 
holding  the  defendant  absolved  from  his  obligations  as  carrier 
either  by  reason  of  what  occurred  at  Kingston,  or  of  the  tran- 


432 


COMMON  PLEAS,  HILARY  TERM,  19  YIC. 


shipment.  The  goods  were  in  transitu  from  Oswego  to 
Toronto,  and  in  the  defendant’s  hands  as  carrier,  until  finally 
delivered  at  Toronto.  Analogous  cases  have  arisen  under 
contracts  to  carry  goods  by  railroad  by  different  lines  in  suc- 
cession, which  lines  were  possessed  and  worked  by  different 
and  independent  owners.  Muschamp  v.  The  Lancaster  ft. 
W.  Co.  (8  M.  & W.  421),  Scothorn  v.  The  S.  Staffordshire  R. 
W.  Co.  (8  Ex.  R.  341),  Watson  v.  The  Ambergate  R.  W. 
Co.  (15  Jur.  448).  The  expediency  of  the  rule  appears  in  this 
case,  as  in  those,  from  the  difficulty  of  determining  when  and 
where  the  goods  received  damage,  and  the  impossibility  of 
the  plaintiff  proving  it — Story  on  Contracts,  S.  374  A.  B. ; 
Wilson  v.  The  Royal  Exchange  Assurance  Co.  (2  Camp.  623). 
I think,  however,  there  should  be  a new  trial  on  the  merits, 
, on  payments  of  costs.  The  plaintiff  shipped  the  oysters  late 
in  the  autumn  at  Oswego,  and  at  a season  when  injury  by 
frost  was  likely  to  be  sustained.  I am  not  satisfied  that  the 
carrier  is  fairly  and  justly  liable  for  the  injury  sustained  by 
frost,  and  no  other  injury  or  negligence  is  complained  of. 
That  the  weather  throughout  the  passage  was  cold  and  boister- 
ous is  very  clear ; but  when  or  where  the  oysters  became  frozen 
is  uncertain,  and  it  is  likewise  uncertain  whether  such  freez- 
ing is  to  be  attributed  to  the  neglect  of  the  carrier  or  to  exig- 
encies beyond  his  control.  It  has  proved  an  unfortunate 
adventure  ; one  of  two  innocent  parties  must  suffer.  A safe 
insurance  might  have  covered  the  loss ; but  if  there  was  no 
insurance,  and  the  loss  must  fall  on  the  plaintiff  or  defendant, 
I think  the  case  should  be  submitted  to  another  jury  before 
such  loss  is  visited  on  the  defendant. 

Per  Cur . — Rule  absolute. 


Barclay  v.  The  Municipality  of  the  Township  of 
Darlington. 

Municipal  Council — Notice  to — By-law.  t 

A Municipal  Council  of  a township  is  entitled  to  one  month’s  notice  of  action 
under  the  statute  14  & 15  Vic.  ch.  54,  sec.  2,  and  12  Vic.  ch.  10,  sec.  5. 

If  a by-law  be  not  void  on  the  face  of  it  without  being  quashed,  all  proceedings 
duly  had  under  it  while  it  remained  in  force  may  be  justified  under  it.  ' 

Writ  issued,  July  29,  1854.  Declaration,  Sept.  15,  1854. 
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Trespass,  quare  clausum  et  domum  fregit , being  on  lot  No. 
19,  7th  concession,  Darlington,  and  taking  the  plaintiff’s 
goods,  and  converting  them,  &c. 

Plea — Not  guilty,  by  statute. 

It  appeared  in  evidence  that  the  trespass  complained  of 
consisted  of  the  seizure  and  sale  of  goods  of  the  plaintiff,  in 
November,  1853,  under  two  distress  warrants  issued  by  the 
reeve  of  the  township,  to  enforce  two  convictions  of  the  plain- 
tiff in  certain  penalties  for  selling  spirituous  liquors  by  retail 
without  a license,  and  contrary  to  the  by-laws  of  the  munici- 
pality— meaning  a by-law  passed  the  7th  of  February,  1853, 
prohibiting  the  keeping  open  a house  for  the  sale  Df  spirituous 
liquors,  &c.,  by  retail,  &c.,  or  to  be  drank  therein  after  the 
1st  of  March  then  next,  under  certain  penalties  therein  de- 
clared: that  in  Michaelmas  Term  (November,  1853)  a rule 
was  issued  by  the  Court  of  Queen’s  Bench,  calling  on  the 
defendants  to  shew  cause  why  said  by-law  should  not  be 
quashed.  After  which — that  is,  in  December,  1853 — the 
defendants  repealed  such  by-law  before  the  rule  Nisi  was 
answered,  and  afterwards  shewed  such  repeal  as  cause  against 
the  said  rule  being  made  absolute ; and  on  the  2nd  of 
February,  1855,  the  rule  was  discharged  on  that  ground,  but 
with  costs  to  be  paid  by  the  defendants. 

The  by-law  is  to  prohibit  the  opening  of  any  houses  for  the 
retail  of  wines  or  spirituous  liquors,  ale,  cider  or  intoxicating 
beer,  in  the  township  of  Darlington,  and  for  other  purposes 
therein  mentioned ; passed  7th  February,  1853.  It  recited 
the  expediency  of  prohibiting  the  licensing  or  opening  of  any 
houses  of  public  entertainment  for  the  sale  of  wines  or  spirit- 
uous liquors,  ale,  cider  or  intoxicating  beer,  within  the  limits 
of  the  said  township  ; and  enacted,  that  if  any  person  should 
open  or  continue  to  keep  open  a house  for  the  sale  of  wines  or 
spirituous  liquors,  ale,  cider  or  intoxicating  beer,  by  retail,  or 
to  be  drank  therein,  within  the  limits  of  the  said  Municipality 
after  the  1st  of  March  next,  he  or  they  should,  upon  conviction 
thereof  before  the  town  reeve,  or  any  one  or  more  justices  of 
the  peace  having  jurisdiction  in  the  said  Municipality,  upon 
the  oath  of  one  or  more  witnesses,  or  upon  the  confession  of 
the  party  charged,  forfeit  and  pay  a sum  not  less  than  £2, 
3 i v.,  u.  c.  c.  p. 


COMMON  PLEAS,  HILARY  TERM,  19  VIC. 


434 


nor  more  than  £5  for  each  and  every  offence,  &c.,  with  costs 
of  prosecution. 

Second.  That  all  penalties  and  costs,  or  both,  imposed  by 
that  by-law,  should  be  levied  and  collected  as  provided  by 
the  6 Wm.  IV.  ch.  4 ; and  in  case  no  distress  sufficient  to 
satisfy  the  amount  of  penalty  or  costs,  or  both,  should  be 
found,  it  should  and  might  be  lawful  for  the  town  reeve  or 
justice  before  whom  the  complaint  should  be  made,  to  commit 
the  offender  to  the  county  gaol  for  any  time  not  exceeding 
twenty  days,  unless  the  penalty  and  costs  should  be  sooner 
paid  : which  penalties,  when  received,  should  be  paid  as  the 
law  directed. 

Third.  Is  to  punish  in  like  mariner  evasive  indirect  sales. 

Fourth.  Repealed  by-law  No.  16,  for  limiting  the  number  of 
houses  of  public  entertainment  in  the  said  township,  &c.,  and 
other  by-laws  inconsistent  with  this  by-law. 

On  the  24th  of  September,  1853,  Mr.  Jones,  township 
reeve,  issued  two  summonses  to  plaintiff  to  answer  for  selling 
spirituous  liquors  by  retail  without  being  licensed  so  to  do,  and 
contrary  to  the  by-law  of  the  Municipality  ; one  summons 
charging  him  with  having  done  so  on  or  about  the  8th  or  9th 
of  September,  the  other  on  or  about  the  8tli,  13th  and  31st 
of  August,  1853,  at  Darlington,  Ac. 

On  the  3rd  of  October,  1853,  the  said  reeve  issued  two 
warrants  to  Coleman,  constable  of  the  township,  reciting 
plaintiff’s  conviction  on  the  foregoing  charge.  One  alleged, 
on  or  about  the  31st  of  August,  1853,  and  the  other  on  the 
9th  of  September,  1853,  contrary  to  the  by-laws  of  said 
township  ; whereby  he  had  forfeited  £5  over  and  above  costs 
and  charges  (in  each  case) ; such  costs  being  £3  75.  3d.  and  £2 
75.  9 d.  respectively,  making  together  £8  75.  3d.  and  £7  7s.  9 d,; 
and  the  constable  was  commanded  forthwith  to  levy  the 
same  of  the  goods  of  the  plaintiff,  and  sell  the  same  in  eight 
days,  if  the  amount  and  costs  of  distress  were  not  paid,  &c. 

In  November  1853  the  goods  were  seized,  and  afterwards 
sold,  &c. 

In  December  1853  the  by-law  was  repealed. 

On  28th  February,  1853,  a rule  Nisi  to  quash  the  said  by- 
law, granted  in  Michaelmas  Term  (1854),  was  discharged,  on 
payment  of  costs  of  the  application. 
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The  jury  found  a verdict  for  plaintiff. 

This  is  a rule  upon  the  plaintiff  to  shew  cause  why  such 
verdict  should  not  he  set  aside  as  against  law  and  evidence, 
and  for  misdirection  and  excessive  damages,  or  to  enter  a 
verdict  for  defendants  pursuant  to  leave  reserved. 

Robinson , C.,  shewed  cause. 

Vankough.net , /.,  Q.  C.,  supported  the  rule. 

The  points  made  at  the  argument  were — First.  Whether, 
trespass  will  lie  against  defendants  for  the  act  complained  of, 
the  by-law  not  being  quashed — In  Re  Barclay  and  The  Mu- 
nicipal Council  of  Darlington,  11  TJ.  C.  Q.  B.  R.  470. 

Second.  Whether  defendants  were  not  entitled  to  notice  of 
action,  and  whether  it  is  not  too  late — Ba.  Ah.  Trespass,  E. 
2 ; Kerri  son  v.  Cole,  8 East.  230,  Com.  Dig. 

Whether  the  by-law,  until  repealed,  did  not  protect  all 
acting  under  it. 

o 

Whether  the  damages  were  not  excessive,  the  goods  having 
been  bought  in  for  plaintiff. 

The  court  at  liberty  to  refer  to  the  report  of  the  case  of 
Barclay  v.  Municipal  Council  of  Darlington,  11  IT.  C.  Q.  B.  R. 
470, as  respects  both  fact  and  law  in  its  application  to  this  case. 


Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  12  Yic.  ch.  81,  sec.  155,  provided  for  quashing  by-laws 
in  the  whole  or  in  part  illegal,  and  enacted  that  no  action 
should  be  sustained  for  or  by  reason  of  anything  legally 
authorized  to  be  done  under  such  by-laws,  unless  such  by- 
law, or  the  part  thereof  under  which  the  same  should  be 
done,  should  be  quashed  (in  manner  therein  provided)  one 
calendar  month  previously  to  the  bringing  such  action;  and 
if  such  corporation,  or  any  person  sued  for  acting  under  such 
by-law,  should  cause  amends  to  be  tendered  to  the  plaintiff 
or  his  attorney,  and  upon  such  tender  being  pleaded,  no 
more  than  the  {amends  tendered  should  be  recovered,  the 
court  should  award  no  costs  to  plaintiff,  but  to  award  costs 
to  the  defendant,  to  be  deducted  out  of  the  amount  of  the 
verdict. 

The  14  & 15  Yic.  ch.  109,  sec.  35,  enacted  that  whenever 
any  by-law,  order  and  resolution  shall  be  or  has  been  adopted 
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by  any  municipality  whatever,  and  such  by-law, order  or  reso- 
lution has  been  or  shall  be  quashed,  or  declared  illegal  or  void 
by  any  court  having  competent  jurisdiction  therein,  the  mu- 
nicipality by  which  such  by-law,  order  or  resolution  has  been 
or  shall  be  passed  shall  alone  be  responsible  in  damages  for 
any  act  or  acts  done  or  committed  under  such  by-law,  order 
©r  resolution ; and  any  clerk,  constable  or  other  officer  act- 
ing thereunder  shall  be  freed  and  discharged  from  any  action 
or  cause  of  action  which  shall  accrue  or  may  have  accrued 
to  any  person  or  persons  by  reason  of  said  by-law  being 
illegal  and  void,  oi  having  been  quashed ; and  such  munici- 
pality shall  pay  all  costs  and  expenses  attending  the  quash- 
ing of  any  such  by-law,  &c.  Section  A.  of  the  same  act, 
number  twenty-one,  substituted  a clause  in  lieu  of  section 
155  of  12  Yic.  eh.  81,  providing  for  the  quashing ,of  by-laws 
illegal  wholly  or  in  part,  and  enacted  that  no  action  should 
be  sustained  for  or  by  reason  of  anything  required  to  be  done 
under  any  such  by-law, unless  such  by-law  or  the  part  thereof 
under  which  the  same  shall  be  done  shall  be  quashed  in  man- 
ner aforesaid  one  calendar  month  at  least  previous  to  the 
bringing  such  action;  and  if  such  corporation,  or  any  per- 
son sued  for  acting  under  such  by-law,  shall  cause  amends 
to  be  tendered  to  the  plaintiff  or  his  attorney,  and  upon  such 
tender  being  pleaded,  no  more  than  the  amends  tendered  shall 
be  recovered,  it  shall  be  lawful  for  the  court  to  award  no  costs 
in  favor  of  the  plaintiff,  and  to  award  costs  in  favor  of  the 
defendant,  and  to  adjudge  the  same  to  be  deducted  out  of 
the  amount  of  the  verdict,  &c. 

The  12  Yic.  ch.  81,  sec.  185,  provided  for  recovering 
penalties,  &c.,  for  the  punishment  of  persons  offending 
against  by-laws. 

The  6 Win.  IY.  ch.  8,  sec.  4,  provided  for  enforcing 
penalties  against  persons  selling  spirituous  liquors  without  a 
license.  The  12  Yic.  ch.  81,  sec.  31,  No.  14,  and  the  13  & 14 
Yic.  ch.  65,  amended  the  laws  relative  to  tavern  licenses. 
The  14  & 15  Yic.  ch.  120,  amended  the  last  mentioned  act, 
and  declared  the  7th  and  8th  sections  of  6 Win.  IV.  ch.  4, 
continued  and  in  force. 

The  14  & 15  Vic.  ch.  54,  amended  the  laws  affording  pro- 
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tection  to  magistrates  and  others  in  the  performance  of  pub- 
lic duties  ; and  enacted,  sec.  two,  that  no  writ  should  be 
sued  out  against  any  justice  of  the  peace,  or  other  officer  or 
person  fulfilling  any  public  duty, for  anything  by  him  done  in 
the  performance  of  such  public  duty,  whether  such  duty  arises 
out  of  the  common  law  or  is  imposed  by  act  of  parliament, 
imperial  or  provincial,  unless  notice  in  writing  be  given,  &c , 
at  least  one  calendar  month  before  suing  out  the  writ,  &c.  See. 
three  provided  for  the  tender  of  amends  within  one  calendar 
month  after  service  of  such  notice  ; and  if.  not  accepted,  that 
such  tender  may  be  pleaded  in  bar,  together  with  not  guilty, 
or  any  other  plea;  and  if  the  jury  find  such  tender  sufficient, 
they  shall  find  for  defendant,  but  if  insufficient  or  no  tender 
made,  and  the  other  pleas  be  found  for  plaintiff,  the  jury  shall 
give  damages  and  the  plaintiff*  recover  the  same,  with  costs. 
Section  five  authorizes  the  general  issue  to  be  pleaded,  and 
the  special  matter  to  be  given  in  evidence  under  it.  Section 
six  authorizes  the  payment  of  money  into  court  to  be  speci- 
ally pleaded,  &c.  Section  eight  limits  actions  for  anything 
done,  & c.,  to  six  months  after  the  act  committed.  Section 
nine  limits  the  act  to  justices,  officers  and  other  persons  act- 
ing as  aforesaid  only : and  so  acting  bona  fide  in  the  exercise 
of  their  duty,  though  they  should  exceed  their  powers  or 
jurisdiction,  and  have  acted  clearly  contrary  to  law.  See  16 
Vic.  ch.  178,  sec.  26,  and  ch.  180,  secs.  8,  9,  10. 

12  Vic.  ch.  10,  sec.  5,  No.  8,  enacted  that  the  word  person 
should  include  any  body  corporate  or  politic,  and  to  whom 
the  context  can  apply,  &c.,  and  sec.  7 Wm.  IV.  ch.  14,  sec.  2 
— Brown  v.  The  Municipality  of  Sarnia  (11  U.  C.  Q.  B.  R. 
215),  Barclay  v.  The  Municipal  Council  of  Darlington  (11  U. 
C.  Q.  B.  R.  470),  and  16  Vic.  ch.  184  (14th  June,  1853),  fur- 
ther defined  the  powers  of  municipal  councils  to  make  by- 
laws. Section  three,  No.  2,  for  regulating  the  sale  of  intoxi- 
cating liquors  by  retail.  Section  four  is  for  prohibiting  the 
sale  thereof  under  13  k>  14  Vic.  ch.  65,  and  requiring  a pub- 
lic vote  to  authorize  such  prohibition. 

This  is  not  a case  in  which  the  by-law  has  been  quashed 
under  the  statutes,  nor  is  the  action  brought  against  the  clerk, 
constable  or  other  officer  having  acted  thereunder.  The 
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question  therefore  does  not  arise  whether  the  reeve  or  any 
other  justice  of  the  peace  convicting  and  enforcing  penalties 
under  such  by-law,  is  liable  to  or  exempt  from  responsibility 
in  damages  therefor,  if  illegal.  But  the  action  rests  upon  the 
ground  that  the  by-law  is  illegal  and  void  on  the  face  of  it, 
and  may  be  so  adjudged  in  a collateral  proceeding  of  this 
kind,  though  not  quashed,  and  cannot  be  set  up  in  justification 
of  the  acts  complained  of,  and  upon  the  ground  that  being 
illegal  and  void,  the  municipality  may  be  sued  in  trespass  for 
the  acts  of  the  reeve,  or  any  other  magistrate,  in  convicting 
the  plaintiff  and  levying  the  penalties  by  distress  and  sale  of 
bis  goods  under  its  authority,  although  not  quashed.  The 
by-law  not  only  imposes  a penalty,  but  provides  for  the  levy- 
ing the  same  by  distress  and  sale  of  the  offender’s  goods,  or 
in  default  thereof,  subjected  him  to  imprisonment;  and  being 
the  authority  under  which  the  plaintiff’s  goods  were  seized 
and  sold,  the  action  was  done  by  the  implicit  direction  and 
order  of  the  defendants,  though  not  imperatively  enjoined 
thereby,  And  if  the  Municipality  alone  is  responsible  in 
damages  for  any  act  done  or  committed  under  it,  I am  not 
prepared  to  say  the  proceedings  complained  of  were  not  acts 
done  or  committed  under  the  by-law,  or  that  the  defendants 
are  not  liable  as  principals  therein.  I do  not  regard  the 
repeal  of  the  by-law  as  taking  their  defence  from  under  them, 
if  it  legalized  and  justified  the  acts  done  and  committed  (as 
they  were)  while  it  subsisted  and  contined  in  force.  If 
therefore  the  by-law  is  not  void  without  being  quashed,  all 
proceedings  had  under  it  while  it  remained  in  force  may  be 
justified  under  it — Steavensoh  v.  Oliver  (8  M.  & W.  '241), 
Simpson  v.  Ready  (11  M.  & W.  340)  ; Surtees  v.  Ellison  (N, 
Ex.  R.  138). 

But  whether  the  by-law  be  illegal  and  void  in  itself,  I do 
not  deem  it  necessary  at  present  to  determine ; because, 
assuming  it  to  be  so,  as  the  Court  of  Queen’s  Bench  seem 
to  have  considered  in  Barclay  v.  The  Municipal  Council  of 
Darlington  (11  TJ.  C.  Q.  B.  R.  470), I still  think  the  action  fails 
for  want  of  notice,  according  to  the  opinion  expressed  by  this 
court  in  Reid  v.  The  ( Sty  of  Hamilton,  ante  209.  The  strongest 
objection  1 have  felt  to  that  view  lias  arisen  from  the  peculiar 
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wording  of  12  Vic.  cli.  81,  sec.  155,  and  afterwards  of  14  & 
15  Vic.  ch.  109,  sec.  A.  No.  21,  suspending  actions  for  one 
calendar  month  after  by-laws  are  quashed,  and  authorizing 
the  tender  of  amends  in  the  meantime  and  the  effect  of  such 
tender  at  trial,  as  compared  with  the  14  & 15  Vic.  ch.  54, 
sec.  3,  passed  the  same  day;  and  which  last  act  contains  a 
provision  similar  in  substance,  but  varying  as  to  the  plead- 
ing, <fec.,  from  the  act  of  the  same  session,  ch.  109. 

It  is  however  to  be  observed  that  No.  21  of  schedule  A.  is 
adopted  from  the  12  Vic.  ch.  81,  sec  155,  which  was  previous 
to  the  ch.  54  above  mentioned,  and  at  which  time  no  such 
provisions  as  those  contained  in  the  14  &;  15  Vic.  ch.  54, 
applicable  to  corporations,  existed ; and  this  may  tend  to  ex- 
plain the  want  of  perfect  consistency  between  the  54th  ch. 
and  the  109th,  schedule  A.  No.  21,  in  relation  to  notice  of 
action,  tendering  and  pleading  tender  of  amends.  Under  the 
last  it  might  be  said  notice  was  unnecessary,  because  the  Muni- 
cipality being  a necessary  party  to  the  vote  quashing  the  by- 
law, is  privy  to  it,  and  has  notice,  or  is  bound  to  notice  the 
result,  after  which  the  same  period  of  time,  without  notice  of 
action,  is  afforded  to  tender  amends  that  is  allowed  under  the 
54th  ch.  after  notice.  It  may  also  be  said  that  if  the  right 
of  action  is  barred  in  six  months  after  an  act  committed,  the 
time  of  limitation  may  expire  before  the  by-law  can  be  quashed. 
But  it  does  not  follow  that  notice  of  action  can  be  given 
previous  to  its  being  quashed,  and  the  writ  issued  if  necessary, 
to  save  the  time  and  the  delay  in  making  absolute  the  rule  to 
quash,  is  with  the  court,  and  not  the  party  aggrieved.  How- 
ever, neither  the  case  of  Reid  v.  The  City  of  Hamilton  nor 
this  case  are  actions  brought  after  by-law  quashed,  and  the 
provisions  in  that  act  do  not  therefore  necessarily  apply. 

The  defendants  have  pleaded  the  several  issues  per  statute, 
and  given  the  subject  matter  in  evidence  under  it;  a privilege 
to  which  they  are  only  entitled  under  the  54th  ch.,  and  no 
tender  is  pleaded  as  made  under  either  act.  The  cause  of 
action  arises  out  of  the  bona  fide  performance  of  the  public 
duty  of  defendants  acting  under  the  municipal  acts  of  parlia- 
ment, however  their  powers  may  have  been  exceeded,  or  the 
acts  or  by-laws  may  have  been  contrary  to  law.  And  for  the 
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reason  expressed  in  Reid  v.  The  City  of  Hamilton,  it  still 
appears  to  me  that  the  facts  permit  a case  being  brought 
against  the  defendants  within  the  spirit  and  meaning  of  the 
54th  chap., and  that  the  argument  iscogentand  prevailing, and 
that  they  are  entitled  to  the  protection  afforded  thereby.  If 
so,  the  action  is  too  late,  and  the  delay  was  the  plaintiff ’s  own 
delay;  and  if  not,  a month’s  notice  of  action  ought  to  have 
been  given.  I may  further  remark  in  relation  to  the  merits, 
that  admitting  the  illegality  of  the  by-law,  that  did  not  au- 
thorize the  plaintiff  to  sell  spirituous  liquors  by  retail  with- 
out a license.  A by-law  illegally  prohibiting  the  saje  at  all 
could  not  warrant  the  sale  without  a license,  if  in  the  absence 
of  such  by-law  a license  would  be  necessary — 6 Wm.  IV.  ch. 
4,  sec.  2,  and  previous  acts,  including  the  Imperial  statute  14 
Geo.  III.  ch.  88,  and  the  provincial  statute  33  Geo.  III.  ch. 
15,  and  12  Vic.  ch.  81,  sec.  31,  No.  14;  13  & 14  Vie.  ch.  65, 
sec.  4,  and  proviso  at  the  end  thereof. 

It  does  not  appear  that  a previous  valid  by-law  under  the 
last  mentioned  act  and  section  did  not  exist;  if  not,  it  did  not 
follow  that  the  previous  statutes  had  ceased  to  operate.  As 
to  the  power  to  issue  licenses,  see  secs.  5 and  9,  and  16  Yic. 
ch.  184,  sec.  5. 

The  plaintiff  was  convicted  for  selling  spirituous  liquors 
without  license  ; and  for  all  that  appears,  he  might  have  been 
rightly  so  convicted ; in  which  event  the  conviction  and  war- 
rants would  be  only  exceptionable  as  wanting  in  due  form  of 
law,  and  perhaps  as  being  for  too  small  penalties.  But  in 
that  event  the  plaintiff’s  remedy  would  be  against  the  con- 
victing magistrate,  for  acting  under  the  statutes  without  duly 
conforming  to  the  requirements  thereof.  And  if  so,  he  would 
be  clearly  entitled  to  notice,  and  the  action  is  too  late  under 
the  14  & 15  Yic.  ch.  54.  So  that  in  any  point  of  view  it 
appears  to  me  the  rule  should  be  made  absolute  for  a new 
trial  without  costs. 


Per  Cur. — Rule  absolute 
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Sanders  y.  Baby. 

Consideration — Failure. 

By  agreement  of  18th  June,  1847,  under  seal,  defendant  agreed  to  sell  to 
plaintiff  the  net  profits  for  two  years  from  the  date  of  the  agreement,  out 
of  certain  shares  in  the  Lake  Huron  and  St.  Mary’s  River  Mining  Com- 
pany, for  £375. 

On  the  25th  of  November,  1847,  the  Lake  Huron  and  St.  Mary’s  River  Min- 
ing Company,  through  their  president,  directors  and  trustees,  or  other 
duly  authorized  officers,  sold  and  assigned  to  the  Montreal  Mining  Com- 
pany certain  tracts  of  land  therein  described,  and  all  tools,  engines,  &c., 
for  £33,250 ; to  which  sale  defendant  assented. 

Held,  That  the  defendant  having  disposed  of  his  stock  which  represented  his 
interest  in  the  mines,  before  the  arrival  of  the  period  at  which  he  was 
to  sell  the  profits  to  the  plaintiff,  he  placed  it  out  of  his  power  to  fulfil  his 
agreement  and  so  broke  his  contract,  and  that  plaintiff  became  immedi- 
ately entitled  to  sue  for  the  breach  thereof  upon  the  ground  that  the  con- 
tract was  at  an  end,  and  that  the  consideration  had  failed. 

First  count  on  special  sealed  agreement,  18th  June,1847j 
whereby  defendant  agreed  to  sell  to  plaintiff  the  net  profits 
for  two  years  from  date,  out  of  1500  shares  of  the  Lake 
Huron  and  St.  Mary’s  River  Mining  Company,  for  £375. 
Alleges  £1500  profits. 

Second — Money  had  and  received. 

Third — Interest.  * 

Fourth — Account  stated. 

Pleas — To  first  count.  Non  est  factum. 

To  second  count.  That  no  such  profits  accrued,  or  were 
paid  to  defendant. 

To  second,  third  and  fourth  counts.  Never  indebted. 
The  agreement  is  that  defendant  shall  sell  to  plaintiff  all 
the  nett  profits  arising  on  500  shares  of  the  Lake  Huron  and 
St.  Mary’s  River  Mining  Company,  which  may  he  divided 
or  in  hand  for  two  years  from  date,  18th  of  June,  1847,  for 
£375,  to  he  paid  as  follows:  £12  10s. down,  (admitted)  £112 
on  or  before  the  18th  of  July  then  next,  £125  on  or  before  the 
18th  of  August  then  next,  and  £125  on  or  before  the  18th  of 
September  then  next.  Two  drafts  of  defendant  on  plaintiff 
dated  the  18th  of  June,  1847,  for  £112,  at  30  days,  and 
£125  at  60  days  were  produced,  accepted  by  plaintiff  and 
paid.  It  was  proved  that  there  had  been  no  profits  : none 
ever  on  hand  or  divided. 

Also,  that  by  notarial  instrument,  executed  in  Montreal, 
L.  C.,  the  25th  of  November,  1847,  The  Huron  and  St. 
28  5 c.  P. 
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Mary’s  Copper  Company  and  Lake  Huron  and  St.  Mary’s 
River  Mining  Company,  through  their  president,  directors 
and  trustees,  or  duly  authorized  officers,  sold  and  assigned 
to  the  Montreal  Mining  Company  certain  tracts  of  land 
therein  described,  known  as  the  Bruce  Mines,  &c.,  and  all 
their  tools,  engines, boats  and  provisions  without  exception, 
with  covenant  for  good  right  to  convey.  The  consideration 
for  which  was  £33,250,  payable  thus  : £15,000  as  follows, 
£6,750  on  demand,  £3,000  in  three  months,  £3,000  in  six 
months  and  £2,250  in  nine  months,  to  be  paid  to  such  mem- 
bers of  the  company  as  the  parties  thereto  selling  should 
indicate  in  writing.  The  remainder,  being  £18,250,  as  fol- 
lows : to  A.  Rankin,  £15,000,  by  six  annual  instalments  of 
£2,500  each:  the  first  on  the  1st  of  March,  1849, and  <£3,250 
to  John  Keating.  The  parties  receiving  such  money  to  pro- 
duce and  deliver  up  certificates  for  stock  as  therein  provided. 

The  Montreal  Mining  Company,  to  increase  its  stock  and 
allot  to  the  parties  of  the  second  part  14,200  shares  of  the 
stock  of  the  said  company  so  increased,  to  be  issued  to  them 
and  their  successors,  twelve  shillings  and  sixpence  a share  to 
he  considered  paid  in,  being  the  amount  paid  upon  the  old 
stock.  It  would  seem  that  twelve  and  sixpence  was  paid,  and 
one  pound  ten  shillings  received  for  the  stock,  if  so — query  as 
profit — plaintiff  held  3000  shares,  and  assented  to  the  sale 
as  well  as  defendant. 

Verdict  for  defendant. 

Leave  to  move  to  enter  it  for  plaintiff  on  the  common 
counts  (as  upon  a failure  of  consideration,  or  by  reason  of 
defendant  having  disabled  plaintiff’s  receiving  any  profits) 
for  £371  15s.,  or  to  move  against  the  verdict  on  the  first 
counts  if  profits  (query  any  profits)  accrued  from  the  Mon- 
treal Mining  Company. 

A.  Prince  obtained  a rule  Nisi. 

O’Connor  shewed  cause. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  count  of  the  declaration  not  only  affirms  the 
covenant  as  still  subsisting,  but  affirms  the  sale  of  the  stock 
and  claims  the  profit  thereon  as  accrued  within  the  meaning 
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of  the  sealed  contract,  whereas  the  count  for  money  hadand 
received  dis-affirms  both  and  treats  the  special  agreement  as 
rescinded  and  at  an  end. 

I am  not  satisfied  that  the  one  pound  ten  shillings  a share, 
to  be  received  by  certain  stockholders  from  the  Montreal 
Company,  was  in  fact  received  by  defendant  on  500  shares, 
or  if  received  that  it  was  nett  profit,  or  that  defendant  receiv- 
ed that  sum  upon  the  500  shares.  I am  disposed  to  think 
that  the  nett  profit  contemplated  by  the  agreement  was  pro- 
fit arising  from  the  working  of  the  mines  and  accruing  to  the 
defendant  as  a stockholder  in  respect  of  his  stock  as  the 
source  of  profit,  such  stock  being  still  retained  by  him.  This 
view  is  strengthened  by  what  follows — “ which  may  be 
divided  or  in  hand  ” meaning  dividends  or  profits  in  the 
hands  of  the  company  or  directors  to  be  divided  among  the 
shareholders.  It  is  by  no  means  clear  to  me  that  a profit 
arising  from  the  sale  of  the  stock  is  not  included  as  being  the 
only  profit  that  could  accrue  under  such  circumstances;  at 
all  events  in  my  opinion,  when  the  defendant  disposed  of  his 
stock  which  represented  his  interest  in  the  mines — that  is, 
disposed  of  the  corpus  whereon  annual  profit  was  expected  to 
accrue,  and  so  disposed  of  it  before  the  arrival  of  the  period 
at  which  he  was  bound  to  sell  the  profits  to  plaintiff  if  there 
were  any — he  thereby  put  it  out  of  his  power  to  fulfil  his 
agreement  and  broke  his  contract.  The  contract  involved 
an  implied  undertaking  that  defendant  would  continue  to 
retainandhold  the  stock  for  the  two  years  mentioned  in  the 
agreement,  and  not  having  done  so,  he  by  his  own  act  dis- 
abled himself  from  selling  any  future  profits  to  the  plaintiff; 
because  they  would  accrue  to  and  belong  to  another — namely , 
his  assignee,  and  he  could  not  sell  the  same  to  the  plaintiff, 
not  being  his  to  sell.  It  is  not  sufficient  to  say  he  could  pay 
plaintiff  an  equal  amount,  that  would  not  be  selling  the 
profit,  but  paying  an  equivalent.  Moreover  the  defendant 
not  only  sold  the  stock,  but  it  was  transferred  under  an 
arrangement  that  merged  it  in  another  company.  The 
corpus  or  estate,  real  and  personal,  of  the  mines,  &c.,  was 
transferred  to  the  other  company  and  the  stock  merged  in 
that  company,  the  stock  of  which  last  company  was  ex- 
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tended  and  taken  in  lieu  of  the  merged  stock,  and  after  that  it 
could  not  be  known  whether  the  Bruce  Mines  would  have 
yielded  a profit  or  not  had  it  continued  separate,  and  been 
managed  by  others  than  those  into  whose  hands  they  passed  • 
the  defendant  having,  therefore,  put  it  out  of  his  power  to 
perform  his  covenant  vftth  plaintiff,  the  plaintiff  became  im- 
mediately entitled  to,  sue  for  the  breach  there  of,  orto  recover 
back  the  money  he  had  paid,  upon  the  grounds  that  the  con- 
tract was  (at  his  election)  at  an  end,  and  that  the  considera- 
tion he  had  paid  entirely  failed  by  reason  of  the  defendant’s 
act.  I see  no  reason  at  present  why  the  plaintiff  might  not 
sue  in  covenant,  alleging  for  breach  the  defendant’s  assign- 
ment of  the  stock  before  it  could  be  known  whether  there 
would  be  any  profits  or  not,  and such  action  be  brought  forth- 
with without  waiting  the  expiration  of  the  two  years  to  deter- 
mine in  the  result  what  the  plaintiff’s  damages  were.  To 
the  extent  of  the  consideration  paid  I am  disposed  to  think 
he  had  a right  to  reimbursement  to  recover  damages  to  that 
amount,  irrespective  of  the  contingency  of  future  profits  aris- 
ing from  the  mines  to  the  new  stockholders.  It  is  not  now  a 
question  whether  had  there  been  profits  exceeding  the  con- 
si  deration,  the  plaintiff  would  be  entitled  thereto  as  damages . 
The  defendant  having  putit  out  of  his  power  toperform  his 
covenant,  the  plaintiff*  would  seem  entitled  to  recover  his 
money  back  in  some  form  of  action;  for  the  defendant  could 
have  no  right  to  retain  the  consideration  paid  after  such  a 
breachof  agreement.  Then  can  the  plaintiff  recover  back  the 
consideration  in  debt  for  money  had  and  received  ? The 
objection  to  it  is  that  the  contract  being  under  seal  and  a 
specialty,  it  affords  a remedy  of  a higher  nature,  and  the 
plaintiff  cannot  rescind  it  by  act  in  pais.  The  cases  of  Gre- 
ville  v.De  Costa  (Peak’s  Additional  Cases  113),  and  English 
v.  Blundell  (8  C.&P.  332),  are  in  favour  of  the  right,  however 
inconsistent  with  the  general  rule  that  a sealed  agreement 
cannot  be  affected  by  collateral  parol  promises,  expressed  or 
implied  by  law.  Both,  however,  proceeded  on  the  ground 
of  the  plaintiff’s  right  to  rescind  the  contract.  Nowhere  the 
defendant’s  sale  of  the  stock  in  effect  causes  a total  failure  of 
consideration;  and  I think  the  plaintiff  became  entitled  to 
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recover  back  the  amount  he  had  paid  as  damages  in  a count 
founded  upon  the  contract.  The  plaintiff  has  declared  upon 
it,  and  therefore  treated  it  as  still  subsisting,  which  is  incon- 
sistent with  its  being  rescinded,  even  if  he  had  a right  to 
rescind  it.  Under  an  amended  count  I think  he  might 
recover ; and  there  are  cases  to  shew  that  in  such  circum- 
stances a new  trial  will  not  be  granted  when  the  merits  are 
with  the  plaintiff,  and  the  amount  of  the  verdict  not  more 
than  he  could  recover  in  the  same  action  under  a count  dif- 
ferently framed.  The  verdict  is,  however,  for  the  defen- 
dant; and  we  are  asked  to  enter  it  for  plaintiff.  If  it  was  a 
condition  implied  that  the  defendant  should  retain  the  stock 
duringthetwo  years,  in  default  or  breach  of  which  the  plain- 
tiff might  rescind  the  agreement,  he  should  have  made  his 
election  and  framed  his  declaration  as  upon  simple  contract 
to  recover  back  the  money  paid,  abandoning  the  contract 
under  seal,  otherwise  than  as  it  might  be  used  in  evidence. 
But  instead  of  that,  he  has  affirmed  it  and  declared  upon  it; 
claiming  profits.  In  this  state  of  the  pleadings,  I do  not  think 
we  are  at  liberty  to  enter  a verdict  for  plaintiff  on  the  count 
for  money  had  and  received ; but  think  a new  trial  should 
be  granted  on  payment  of  costs,  with  leave  the  plaintiff 
to  add  another  count  on  the  contract. 

Per  Cur. — Buie  absolute  for  a new  trial. 


Orchard  v.  ^Etna  Insurance  Company. 

Freight — Insurable  interest  in. 

A party,  being  a stranger  to  the  property  in  both  a vessel  and  her  cargo, 
cannot  create  an  insurable  interest  in  the  freight  by  spontaneously  advanc- 
ing the  amount  of  such  freight  to  the  master  or  owner  of  the  vessel. 

This  is  an  action  upon  a policy  of  insurance  upon  the 
freight  of  a vessel  or  schooner  called  the  “ Ocean,”  alleging 
the  loss  of  the  vessel  by  fire.  The  policy,  dated  11th  Octo- 
ber, is  by  defendants  on  account  of  Captain  W.  H.  Fellowes. 
Defendants  insured,  and  caused  $1200  to  be  insured,  lost  or 
not  lost,  at  and  from  the  port  of  Toronto  to  Goderich  and 
Owen  Sound  on  the  following,  viz  : — Freight  only  to  the 
amount  of  one  thousand  six  hundred  dollars  ($1600),  per 


446  COMMON  PLEAS,  HILARY  TERM,  19  VIC. 

schooner  “Ocean,”  Captain  W.  H.  Fellowes commander, in 
case  of  loss  to  be  paid  to  T.  C.  Orchard,  Esq.,  Toronto,  with 
leave  to  proceed  and  sail  to,  touch  and  stay  at  any  port  or 
place,  if  thereto  obliged  by  stress  of  weather  or  other  un- 
avoidable accident — goods  valued  at  £6000,  usual  condi- 
tions in  print,  &c. 

Defendants  pleaded — First.  Non-assumpsit.  Second. 
The  vessel  was  unseaworthy  at  the  commencement  of  the 
risk.  Third.  Denied  the  loss  as  alleged.  Fourth.  Devia- 
tion. Fifth.  Unreasonable  delay  at  Port  Dalhousie.  Sixth. 
Same  as  fifth.  Seventh.  Denies  plaintiff’s  interest  in  the 
freight  of  the  goods  shipped  and  on  board  of  said  vessel, 
modo  et  forma.  Eighth.  Barratry.  Ninth.  • Robbery. 
Tenth.  Want  of  ordinary  care.  Eleventh.  Unseaworthy, 
and  not  properly  manned  and  found,  &c. 

Replication  takes  issue  on  all  the  pleas. 

At  the  trial  the  plaintiff  produced  the  policy,  bearing  date 
the  11th  of  October,  1854,  which  was  admitted.  But  the 
defendants’  counsel  objected  that  the  only  evidence  of  an 
insurable  interest  in  the  freight  was  the  ship’s  registry;  and 
leave  to  move  a nonsuit  on  that  point  was  reserved. — The 
case  proceecfeed.  It  was  then  proved  that  the  crew  of  the 
vessel  would  not  leave  the  port  of  Toronto  without  being 
paid:  that  the  plaintiff  advanced  moneys  on  security  of  the 
freight,  and  the  bills  of  lading  were  made  out  payable  to  him 
by  the  direction  of  Captain  F ello wes,the  total  amount  thereof 
being  £313  13s.  9 d.  The  plaintiff  advanced  £100  to  him, 
and  accepted  orders  for  about  £150;  in  all  £250,  upon  con- 
dition that  his  name  should  be  put  in  the  policy ; and  the 
defendants’  agent  was  informed  of  the  plaintiff s being  in- 
terested at  the  time  the  policy  was  e ffected.  It  appeared 
that  the  vessel  was  at  that  time  lying  in  the  portof  Toronto, 
at  which  place  she  had  been  loaded  for  Goderich  and  Owen 
Sound,  on  Lake  Huron.  No  registry  was  proved.  Fellowes 
stated  that  she  was  not  registered  in  his  name  ; but  that 
he  held  a bond  for  a deed.  The  vessel  left  Toronto  on  the 
13th  of  October  (query  14th),  and  arrived  at  Port  Dalhousie 
the  same  afternoon,  a person  named  Rea  being  placed  in 
command  of  her,  and  Fellowes  remaining  behind:  that  the 
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crew  consisted  of  such  master,  a mate,  two  able  seamen  and 
two  landsmen  hired  to  pump  her : that  she  was  leaky  at 
starting,  and  in  other  respects  not  in  perfect  sailing  order : 
that  the  master  had  indulged  in  drinking  on  the  way  over ; 
and  that  on  reaching  Port  Dalhousie  she  was  not  well  taken 
care  of:  that  the  master  continued  intemperate;  the  mate 
deserted  her,  and  the  two  landsmen  returned  to  Toronto : 
that  she  was  not  reported  to  the  collector  of  canal-tolls  until 
Monday  morning,  the  16th  of  October;  and  the  master  had 
not  funds  to  pay  the  canal-tolls.  He  presented  a letter  from 
Fellowes  (not  produced),  and  was  told  to  pass  the  lock,  the 
collector  promising  to  see  what  he  could  do : that  he  did  not 
proceed,  and  on  Tuesday  morning  the  vessel  was  destroyed 
by  fire  in  Port  Dalhousie:  that  such  fire  arose  from  gross  care- 
lessness, if  nothing  worse;  and  she  was  in  all  respects  greatly 
neglected  while  at  Port  Dalhousie : that  other  vessels  pro- 
ceeded up  the  canal  on  Saturday  afternoon,  and  the  “Ocean” 
might  have  done  so  had  due  diligence  been  used  and  the 
master  been  provided  with  means  to  defray  the  tolls  ; but 
that  she  was  unnecessarily  delayed,  and  without  being  de- 
tained for  purposes  connected  with  the  voyage. 

It  was  objected  for  the  defendants,  that  neither  the  plaintiff 
nor  Fellowes  had  any  insurable  interest  in  the  freight,  and 
that  the  plaintiff  cannot  maintain  this  action.  Leave  to  move 
anonsuit  on  this  point  was  reserved,  and  the  case  proceeded. 

The  jury  found  for  the  plaintiff  on  all  the  issues  except 
the  fifth  and  sixth,  with  £300  damages  ; and  for  the  de- 
fendants on  the  fifth  and  sixth  issues. 

Cross  rules  were  obtained — First.  For  the  plaintiff,  to  set 
aside  the  verdict  as  to  the  fifth  and  sixth  issues,  as  being 
against  law  and  evidence,  'or  for  judgment  non  obstante . 
Second.  For  defendant,  to  set  aside  the  verdict  as  to  all  the 
issues,  except  the  fifth  and  sixth  ; and  to  enter  a nonsuit 
on  leave  reserved  at  Nisi  Prius,  or  for  a new  trial  on  the 
ground  that  the  issues  found  for  the  plaintiff  are  against 
law  and  evidence,  and  the  discovery  of  new  evidence. 

Richards , for  defendants,  shewed  cause  and  contended, 
first,  against  the  plaintiffs  rule — That  unreasonable  delay 
was  a deviation  ; it  enhanced  the  risk  daily,  and  extended 
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the  time — Solly  et  al.v.  Whitmore,  5 B.  & A.  44,  though  the 
vessel  might  stop  from  stress  of  weather  or  unavoidable 
accident — Arnould  on  Insurance,  342 — and  deviation  is  a 
good  defence — Hamilton  et  al  v.  Sheddon,  3 M.  & W.  50  ; 
Phillip  et  al.v.  Irving,  7 M.  & G.  325.  Second.  He  sup- 
ported defendant’s  rule,  and  said,  If  the  two  pleas  found  for 
them  were  sustained,  he  desired  no  more ; if  not,  then  he 
urged  a nonsuit ; because  that  the  contract  was  with  Fel- 
lowes,  not  plaintiff : that  plaintiff  is  not  named  as  the  in- 
sured ; he  had  not  an  insurable  interest  entitling  him  to  sue 
in  respect  thereof ; and  if  he  had,  the  insurance  is  not  made 
on  behalf  of  all  concerned,  as  is  usual  in  English  policies — 
Arnould,  129,  sec.  105,  p.  260.  The  plaintiff  could  not  have 
insured  for  his  own  benefit,  the  advances  he  made  not  being 
risked  upon  the  success  of  the  voyage  or  the  earning  of 
freight.  He  did  not  advance  the  freight — De  Silvale  v. 
Kendall,  4 M.  & S.  37  ; Manfield  et  al.  v.  Maitland,  4 B.  & 
A.  582.  That  he  lent  money  to  Fellowes  on  security  of  the 
freight,  and  had  personal  recourse,  and  the  objection  was 
open  under  the  general  issue : also,  that  the  vessel  was 
clearly  not  seaworthy  at  starting — Arnould  on  Marine  In- 
surance, 652,  676, — nor  the  master  supplied  with  funds  to 
pay  tolls,  &c. — Arnould  on  Marine  Insurance,  680  ; For- 
shaw  v.  Chabert,  3 B.  & B.  156. 

Eccles,  in  reply,  said,  the  defendants’  agent  told  plaintiff 
he  could  be  insured ; and  the  contract  was  to  pay  plaintiff 
not  Fellowes;  andthedefendants'shouldnot  now  be  allowed 
to  set  up  want  of  interest,  having  insured  with  knowledge  of 
the  facts:  that  plaintiff,  as  agent  of  Fellowes,  might  insure  in 
his  own  name,  even  though  he  could  noton  his  own  account, 
and  was  thus  insured — Arnould  on  Marine  Insurance,  119, 
110;  Davies  v.  Wilkinson,  4 Bing.  573:  that  the  seventh  plea 
is  inapplicable,  it  not  being  material  whether  plaintiff  had 
an  insurable  interest  or  not  if  he  was  the  insured,  and  Fel- 
lowes had  such  an  interest:  that  the  two  pleas  found  for 
defendants  are  in  effect  one  defence,  and  delay  may  amount 
to  a defence.  It  follows  that  the  application  for  judgment 
non  obstante  is  not  sustainable  ; but  the  delay  must  be  un- 
reasonable, and  not  proceed  from  unavoidable  accident  or 
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other  contingency  not  avoidable,  and  that  here  it  was  not 
unreasonable ; wh  eref  ore  he  subm  itted  that  a new  trial  should 
be  granted  as  to  the  two  issues  found  for  the  defendants. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

I have  considered  carefully  whether  the  plaintiff  can  sustain 
this  action  in  any  point  of  view;  and  if  I thoughthe  could  do 
so,  under  the  present  or  under  an  amended  declaration,  I 
should  be  disposed  to  grant  a new  trial,  on  terms  ; for  I 
consider  the  merits  with  him  as  respects  his  interest  in  the 
policy  of  insurance;  but  I think  it  clear  upon  the  authorities 
that  the  action  is  not  tenable.  As  to  the  issuesfoundforthe 
defendants;  it  seems  the  rule  that  unnecessary  or  unreason- 
able delay  in  the  course  of  the  voyage,  to  the  enhancement 
of  the  risk,  must  (in  order  to  discharge  the  underwriters) 
amount  to  a deviation ; and  yet  the  jury  have  found  a fourth 
issue,  which  put  deviation  directly  in  issue,  in  the  plain- 
tiff s favour;  and  I do  not  think  that  the  delay  that  accrued 
was  of  sufficient  duration  to  amount  to  a deviation;  so  that 
it  might  have  been  said  before  the  fire  commenced  that  the 
defendants  had  been  discharged  by  deviation,  although 
there  had  been  some  delay  and  much  neglect. 

If  the  case  depended  upon  the  two  issues  found  for  de- 
fendants,! should  be  disposed  to  grant  a new  trial  on  terms. 
But  if  a new  trial  was  granted,  all  must  be  re-opened,  and 
the  plaintiff  would  have  again  to  contend  with  the  defences 
raised  by  the  other  pleas  ; such  as  the  second,  fourth,  fifth, 
sixth,  eighth,  tenth  and  eleventh  issues. 

And  there  are  other  difficulties  in  the  plaintiff’s  way  that 
seem  to  me  insuperable.  TJ nder  the  plea  of  non-assumpsit  he 
must  establish  a contract  by  the  defendants  with  himself;  to 
do  which,  he  must  shew  that  he  is  the  person  named  in  and  by 
the  policy,  insured,  or  the  person  beneficially  interested  in 
the  insurance  in  a way  that  entitles  him  to  sue  upon  the 
policy.  It  appears,  however,  that  Fellowes,the  master  (and 
not  the  plaintiff),  is  the  person  named  in  the  policy,  and  is 
prima  facie  the  party  insured,  although  it  is  stated  in  the 
margin,  or  at  the  bottom  of  the  policy,  that  in  case  of  loss 
the  amount  was  to  be  paid  to  the  plaintiff.  That,  in  legal 
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construction  can,  I think,  only  mean  to  be  paid  to  him  as 
agent  or  on  behalf  of  Fellowes,and  not  as  being  himself  the 
party  insured.  Then,  to  sustain  the  action  in  respect  of  his 
interest  in  the  subject  matter,  the  plaintiff  must  shew  that  he 
had  an  insurable  interest  in  the  freight.  He  does  not  shew 
that  he  possessed  such  an  interest  as  owner  of  the  vessel ; 
and  the  only  other  way  by  which  he  could  have  acquired 
an  insurable  interest  therein  would  be  by  proving  that  as 
shipper  or  owner  of  the  goods  he  had  advanced  the  whole 
or  a portion  of  the  freight,  as  freight,  to  the  owner  or 
charterer  of  the  vessel  in  anticipation  of  its  being  earned, 
but  before  it  was  earned ; and  that  such  advances  were 
made  strictly  on  account  of  and  in  part  payment  of  the 
freight  expected  tobeearned  andtobecome  due,  and  without 
recourse  against  the  owner  or  charterer  of  the  vessel  per- 
sonally. It  must  bear  analogy  to  bottomry  or  respondentia 
loans , in  which  the  advance  is  put  in  hazard  and  risked 
upon  the  success  of  the  adventure  or  expected  voyage. 
Here  the  plaintiff  was  not  owner  of  either  the  vessel  or 
goods ; nor  did  he  ship  the  goods  as  shipper  or  carrier. 

It  is  reduced  then  to  the  question,  whether  a stranger  in 
point  of  interest  to  both  the  vessel  and  goods  may  neverthe- 
less advance  to  the  owner  of  the  vessel  part  or  all  of  the 
expected  freight,  so  as  to  acquire  a right  thereto  and  an 
insurable  interest  therein.  If  he  could,  then  it  is  contended 
that  the  bills  of  lading  were  in  this  case  made  out  in  the 
plaintiff’s  name  or  favour;  that  is,  that  they  entitled  him  to 
call  upon  the  consignees  to  pay  and  to  receive  payment  of 
the  freight  when  earned.  But  even  in  this  point  of  view  he 
would  be  obliged  to  establish,  not  a loan  or  a mere  advance 
of  money  on  security  of  the  freight,  but  such  an  advance  in 
respect  of  the  anticipated  freight  and  in  reliance  upon  such 
freight,  exclusive  of  any  personal  recourse  against  Fellowes 
or  the  ship-  owner  for  reimbursement:  and  it  is  said  the  plain- 
tiff’s advances  were  made  on  security  of  the  freight ; but  that 
rather  imports  a loan,  with  a claim  to  the  freight  as  collateral 
security,  than  an  advance  in  respect  of  the  freight  itself;  and 
such  I think  the  only  construction  of  which  the  terms  of  the 
policy  and  the  bills  of  lading,  so  far  as  explained  (for  none 
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were  produced  at  the  trial),  are  fairly  susceptible. — Ckmden 
etal.  v.  Anderson  (5  T.  K.  709),  Stainbank  et  al.  v.  Fenning 
(11  C.  B.  51),  Stainbank  et  al.  v.  Shipard  (13  0.  B.  418), 
Hall  v.  Jansen  (29  Eng.  Rep.  Ill),  Moorsom  v.  Greaves  et 
al.  (2  Camp.  627),  Arnould  229,  235,  260,  sec.  105;  Garrett 
v.  Handley  (4  B.  & C.  666),  Manfield  et  al.  v.  Maitland  (4 B.& 
A.  582-5), Sutherland  et  al.  v.  Pratt  etal.  (12  M.  & W.  16), 
Camden  et  al.  v.  Anderson  (1  B.  & P.  272),  Lucena  v.  Crau- 
furd  et  al.  (3  B.  &;  P.  95),  Marsh  v.  Robinson  (4  Esp.  98). 

See  Arnould,  page  232,  sec.  105. — It  is  said  that  in  order 
to  give  an  insurable  interest  in  freight  there  must  be,  first, 
a title  either  legal  or  equitable  in  the  party  insuring  subsist- 
ing at  the  time  of  loss  in  the  subject,  out  of  the  ownership  of 
which  the  right  to  freight  accrues — i.  e.,  the  ship;  or  second, 
an  inchoate  right  to  the  freight,  &c — Wilson  v.  The  Royal 
Exchange  Assurance  Company  (2  Camp.  626).  Plaintiff  also 
declared  upon  another  policy  on  £300  lent  to  the  captain, 
payable  out  of  the  freight.  But  Lord  Ellenborough  held 
that  this  was  not  an  insurable  interest;  and  the  policy  being 
illegal  on  the  face  of  it,  the  premium  could  not  be  recovered 
back — Webster  v.  De  Taste  (7  T.  R.  157). 

The  case  in  2 Camp.  626  is  like  the  present,  except  that  it 
does  not  appear  here,  as  it  did  there,  that  the  plaintiff  paid  the 
premium,  or  that  he  is  the  person  named  in  the  policy  as  the 
insured.  The  policy  on  the  face  of  it  implies  that  Fellowes 
paid  it,  and  is  the  party  insured.  The  only  view  I feel  war- 
ranted in  adopting  is,  that  the  advance  made  by  the  plaintiff 
was  in  the  nature  of  a loan  to  Captain  F ello  wes,  payable  out  of, 
or  secured  upon,  the  freight  through  the  medium  of  the  bills 
of  lading,  and  not  an  advance  in  part  payment  of  the  freight 
itself  and  in  satisfaction  of  such  freight  pro  tanto;  although, 
had  the  freight  been  earned,  and  the  plaintiff  received  it,  he 
might  have  retained  the  same  in  satisfaction  of  his  advances, 
as  he  might  have  done  with  the  proceeds  of  the  policy  had  the 
defendants  paid  him  the  amount  thereof  according  to  the  pro- 
vision in  the  policy  in  that  behalf.  On  the  legal  ground,  there- 
fore, that  being  a stranger  to  the  property  in  both  the  vessel 
and  goods  the  plaintiff  could  not  create  an  insurable  interest 
inthefreight  by  spontaneously  advancing  the  amount  to  the 
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master  *or  owner  of  the  vessel,  and  on  the  ground  that  in 
point  of  fact  the  advance  made  was  by  way  of  loan  to  him,  and 
not  in  part  payment  of  the  expected  freight,  without  personal 
recourse  against  Captain  Fellowes,  I think  the  action  fails, 
and  that  we  have  no  alternative  but  to  make  absolute  the 
rule  for  setting  aside  the  verdict  and  nonsuitingthe  plaintiff. 

The  result  of  the  cases  as  to  the  plaintiff  seems  to  be,  that, 
as  he  neither  owned  the  vessel  nor  goods,  and  would  not  have 
been  liable  to  pay  the  freight  had  it  been  earned,  either  as 
consignor  or  consignee,  he  had  no  insurable  interest  in  such 
freight.  It  does  not  follow  that  .F  ello  wes,  as  legal  or  equitable 
owner  of  the  vessel,  may  not  enforce  the  policy  for  the  plain- 
tiff s benefit  or  as  trustee  for  the  benefit  of  the  owner;  or,  if 
he  cannot,  that  the  registered  or  legal  owner  may  not  adopt 
and  enforce  such  policy  for  the  benefit  of  himself  nominally, 
but  of  the  plaintiff*  and  Fellowes  really;  for  if  the  freight  had 
been  earned  it  must  have  legally  belonged *to  some  one;  and 
the  vessel  having  been  lost  before  it  was  earned,  the  amount 
insured  in  respect  of  such  loss  ought  to  belong  to  and  be 
recoverable  by  some  one,  so  far  as  the  mere  contract  of  insur- 
ance goes,  if  the  other  difficulties  in  the  way  of  a recovery 
can  be  got  over. 

Per  Cur. — Rule  absolute  for  nonsuit. 


Moore  v.  Kirkland. 

Stockholder — Railway. 

In  an  action  of  debt,  under  the  19th  section  of  the  statute  14  & 15  Vic.  ch. 
51,  against  defendant  as  a stockholder  of  the  Buffalo.  Brantford  and  God- 
erich Railway  Company,  it  is  incumbent  upon  plaintiff  to  shew  an  execu- 
tion against  the  company  returned  unsatisfied,  and  that  it  was  not  in  plain- 
tiff’s power  by  any  reasonable  exertion  to  have  obtained  satisfaction. 
Held,  also,  that  the  making  of  calls  by  the  directors  is  not  a condition  pre- 
cedent to  the  plaintiff’s  right  to  recover,  and  that  the  remedy  given  by  the 
statute  may  be  pursued  by  a single  creditor. 

Writ  issued  16th  of  August,  1855.  Declaration  in  debt 
under  14  & 15  Vic.  ch.  51,  sec.  19. 

Declaration  states — that,  after  the  passing  of  the  above 
statute  and  the  16  Vic.  ch.  45,  to  wit,  on  &c.,  and  thence 
until  suit,  defendant  was  owner  and  holder  of  ten  shares 
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subscribed  by  him  in  the  stock  of  the  Buffalo,  Brantford  and 
Goderich  Railway  Company  mentioned  in  the  last  act;  and 
that  five  pounds  on  each  of  the  said  shares  was,  and  still  is 
due  by  defendant  to  the  said  company  (does  not  say  for  calls 
made).  Then  states,  judgment  recovered  in  the  Queen’s 
Bench  by  plaintiff  13th  of  July,  1855',  against  the  saidrail- 
road  company  for  £115  12s.  2d.  in  assumpsit.  The  issue  of 
a Fi.  Fa .,  on  the  13th  of  July  to  the  sheriff  of  the  County  of 
Perth,  against  the  goods  of  the  said  company  upon  said  judg- 
ment returnable  the  first  of  Trinity  Term  next,  endorsed 
for  £76  11s.  3d.,  and  delivered  to  said  sheriff.  That  there 
were  no  goods  in  his  county,  wherefore  he  returned  “ no 
goods,”  on  the  15th  August;  whereby  &c. ; yet  &c. 

Pleas  : First — Never  indebted. 

Second — Not  a stockholder  when  action  brought. 

Third — No  calls  made  by  the  company. 

Fourth — Defendant  released  his  shares  to  the  company 
who  accepted  the  same  before  an  action  brought. 

Replication,  to  third  plea— Alleges  calls  and  concludes 
to  the  country. 

To  fourth  plea — Denies  the  alleged  release. 

At  the  trial  before  McLean  J.,  it  was  admitted  defendant 
became  a stockholder  of  ten  shares  of  five  pounds  each  in 
the  Brantford  and  Buffalo  Railroad  Company,  created  under 
12  Yic.ch.  84,  secs.  9.-18,  in  1851,  and  13  & 14  Yic.  ch.  72. 
That  on  the  12th  of  July,  1855,  plaintiff  obtained  judg- 
ment against  the  Company — i e.,  the  Buffalo,  Brantford  and 
Goderich  Railway  Company. 

Y enue  does  not  appear. 

On  the  13th  of  July,  1855,  Fi.  Fa.  issued  to  sheriff  of  the 
County  of  Perth  under  said  judgment  endorsed  as  alleged 
&c.  Returned  nulla  bona  on  the  15th  of  August , 1855, 
the  return  day  being  the  27 th  of  August , 1855. 

Notice  of  call  of  ten  per  cent.  11th  of  October,  1851.  On 
the  3rd  of  June,  1852,  a notice  calling  for  the  balance  due 
on  the  stock  by  monthly  instalments  on  10th  of  July,  10th 
of  August,  10th  of  September,  10th  of  October,  10th  of 
November,  10th  of  December,  1852. 

At  the  trial  it  was  objected  : — No  proof  of  publication  of 
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calls  in  the  county  in  which  the  company  held  their  meetings : 
hut  the  defect  in  proof  on  that  head  was  supplied.  Not 
proved  that  defendant  was  a stockholder  when  action 
brought.  Also,  that  a return  of  nulla  bona  by  sheriff  of 
Perth  insufficient — not  the  venue.  That  the  writ  was  re- 
turned too  soon,  27th  of  August  being  the  return  day. 
That  defendant  only  liable  to  the  creditors , and  one  only 
could  not  sue.  No  proof  that  defendant  was  a stockholder 
after  the  passing  of  the  act  of  1852. 

These  objections  were  overruled,  and  plaintiff  obtained 
a verdict  for  £55  2s.,  including  £8  2s.  interest. 

This  is  a rule  Nisi  to  set  aside  such  verdict,  as  being 
contrary  to  law  and  evidence,  and  for  misdirection. 

Duggan.  J.,  shewed  cause  and  referring  to  the  statute  14 
& 15  Yic.  ch.  51,  sec.  19,  contended  the  Fi.  Fa.  was  not  re- 
quired to  follow  the  venue  in  the  action  which  it  had  not 
done.  That  plaintiff  was  not  bound  to  wait  till  the  return 
day.  That  its  return  was  the  act  of  the  sheriff,  not  the 
plaintiff;  and  the  act  only  says,  “ the  action  must  not  be 
brought  until  the  writ  is  returned  unsatisfied,  wholly  or  in 
part.”  The  Buffalo,  Brantford  and  Goderich  Railway  Com- 
pany v.  Parke,  12  U.  C.  Q.  B.  R,  607 ; 12  Yic.  ch.  84. 

Cameron , M.  C.  in  reply  contended  there  was  no  evidence 
that  defendant  was  a stockholder  when  the  act  passed  ex- 
tending the  railroad,  (13  & 14  Yic.  ch.  72.)  That  all  the 
creditors  should  join,  and  that  the  word  creditors  is  not  to  be 
read  any  creditor. — Scott  v.  Berkeley,  5,  R.  W.  Cases  51 ; 
C.  P.,  1847,  S.  C.  3 C.  B.  92-5;  Hitchins  v.  The  Kilkenny 
Railroad  Company,  10  C.  B.  160  : Marson  v.  Dudley,  16 
Q.  B.  344.  Due  diligence  put  in  issue  by  plea. 

Macaualay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  acts  to  be  noticed  are,  12  Yic.  ch.  84, 13  & 14  Yic.  ch. 
72, 14  & 15  Yic.  ch.  121,  122 ; 16  Yic.  ch.  190,  (passed  14th 
June,  1853) ; see  secs.  16,  17,  18,16  Yic.  ch.  45  (passed  10th 
of  November,  1852),  14  & 15  Yic.  ch.  51. 

The  Buffalo,  Brantford  and  Goderich  Railway  Company 
was  originally  organized  by  the  name  of  the  Brantford  and 
Buffalo  Joint  Stock  Railroad  Company,  under  the  12  Yic. 
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eh.  84,  and  afterwards  confirmed  by  the  13  & 14  Vic.  ch.  72, 
and  exempted  from  the  repeal  of  the  last  act  by  the  14  & 15 
Vic.  ch.  121,  and  finally  changed  to  the  name  of  the  present 
company,  by  the  16  Vic.  ch.  45,  referring  also  to  14  & 15 
Vic.  ch.  122. 

The  mode  of  making  and  enforcing  payment  of  calls  was, 
until  the  last  act,  governed  by  the  12  Vic,  ch.  84,  secs.  9 and 

18.  But  the  16  Vic.  ch.  45,  sec.  4,  subjected  it  to  the  General 
Clauses  Act,  14  & 15  Vic.  ch.  51,  including  sec.  19. 

As  to  the  liability  of  stockholders  the  16  Vic.  ch.  45,  sec. 
2,  enacted  that  nothing  therein  contained  should  be  construed 
to  make  the  said  company  a new  company  or  a new  corpor- 
ation, so  as  to  cause  any  action  to  cease,  and,  that  every 
subscription  to  the  stock  of  the  said  company,  by  its  present 
name,  should  be  to  all  intents  and  purposes  as  binding,  valid, 
and  effectual,  and  should  vest  in  and  impose  upon  the  sub- 
scriber the  same  rights  and  liabilities  as  if  made  after  the 
passing  of  that  act,  and  to  the  stock  of  the  said  company  by 
name  thereby  assigned  to  it.  The  14  & 15  Vic.  ch.  51,  sec. 

19,  passed  30th  of  August,  1851,  enacted  that  each  share- 
holder should  be  individually  liable  to  the  creditors  of  the 
company  to  an  amount  equal  to  the  amount  unpaid  on  the 
stock  held  by  him  for  the  debts  and  liabilities  thereof,  and 
until  the  whole  amount  of  his  stock  shall  have  been  paid  up; 
“but  shall  not  be  liable  to  an  action  therefor  before  an  exe- 
cution against  the  company  shall  have  been  returned  unsa- 
tisfied in  whole  or  in  part,  and  the  amount  due  on  such 
execution  shall  be  the  amount  recoverable  with  costs  against 
such  shareholders.” 

By  sec.  16,  number  10,  the  directors  may  from  time  to 
time  make  such  calls  of  money  upon  the  respective  share- 
holders, in  respect  of  the  amount  of  capital  respectively 
subscribed  or  owing  by  them,  as  they  shall  deem  necessary; 
provided  that  thirty  days’  notice,  at  the  least,  be  given  of 
each  call,  and  that  no  call  exceeds  the  prescribed  amount  to 
be  determined  therefor  in  the  special  act,  nor  made  at  a less 
. interval  than  two  months  from  the  previous  call,  or  a greater 
amount  to  be  called  in  in  any  one  year  than  the  prescribed 
amount  therefor  in  the  special  act ; and  every  shareholder 
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shall  be  liable  to  pay  the  amount  of  the  call  so  made  in 
respect  of  the  shares  held  by  him  to  the  persons,  and  at  the 
times  and  places, from  time  to  time  appointed  by  the  com- 
pany or  the  directors. 

No.  12.  The  amount  of  which  calls  may  be  recovered  by 
suit. 

No.  13.  Stating  briefly  the  facts  therein  mentioned. 

No.  24.  Notices  of  calls  to  be  published  in  the  Canada 
Gazette,  which  shall  be  conclusive  evidence  of  the  suffi- 
ciency of  such  notices. 

The  special  acts  no  otherwise  determine  the  amount  of  calls 
than  by  12  Yic.  ch.  84,  sec.  9,  which  enacted  that  any  com- 
pany incorporated  under  it  might  sue  for,  and  recover  from 
any  stockholder  the  amount  of  any  call  or  calls,  &c.,  which 
he  might  neglect  to  pay.  after  public  notice  thereof  in  any 
newspaper  published  in  the  district,  &c. ; and  section  18, 
which  authorised  the  directors  to  call  in  and  demand  from 
the  stockholders,  &c.,  all  such  sum  or  sums  of  money  by 
them  subscribed,  at  such  times,  and  in  such  payments  or 
instalment  as  the  directors  should  deem  proper,  &c.  See 
30,  as  to  requisite  proof.  The  16  Vic.  ch.  190  has  no  clause 
relating  to  this  company.  See  sections  16,  17, 18. 

There  appears  therefore  no  limitation  as  to  the  amount  of 
calls,  but  the  General  Clauses  Act,  sec,  16,  No.  10,  prohibits 
calls  being  made  at  less  intervals  than  two  months  from  the 
previous  call. — The  Buffalo,  Brantford  and  Goderich  Rail- 
way Company  v.  Parke  (12  U.  C.  Q,  B.  R.  607),  was  cited 
to  shew  that  the  calls  proved  on  the  trial  of  this  cause 
had  not  the  necessary  interval  between  them.  12  Vic.  ch. 
10,  sec.  5,  No.  11,  the  word  “month”  shall  mean  a calendar 
month. — 1 E.  &B.  P.  16;  Nelson  Road  Company  v.  Bates 
(4  U.  C.  C.  P.  R.,  507),  Nelson  Road  Company  v.  Bates 
(12  U.  C.  Q.  B.  R.  586). 

If  the  case  turned  upon  the  third  plea,  denying  the  making 
of  calls,  the  case  cited  from  the  U.  C.  Q.  B.  R.  determines 
that  the  interval  of  two  months  did  no  t intervene  between  the 
calls — that  is, treating  the  monthly  instalments  as  separate 
calls.  It  is  by  no  means  clear,  however,  that  such  instal- 
ments are  separate  calls.  The  call  was  for  the  balance  due 
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on  th§  stock,  payable  by  instalments,  and  the  whole  time  had 
elapsed  long  before  this  action  was  brought.  See  cases  cited 
in  Nelson  Road  Company  v.  Bates  (4  U.  C.  C.  P.  R.  507). 

If  defendant  is  otherwise  liable  in  this  action,  I do  not  see 
that  the  making  of  calls  by  the  directors  is  a condition  pre- 
cedent to  the  plaintiff’s  right  to  recover;  were  it  so,  a credi- 
tor’s remedy  might  be  indefinitely  deferred  by  the  directors 
refraining  from  making  calls ; and  the  act  is  very  general  in 
its  terms,  and  uses  no  restrictive  language  referring  to  calls. 
I am  disposed,  therefore,  to  consider  the  third  issue  immate- 
rial. The  second  and  fourth  issues  seem  to  have  been  pro- 
perly found  for  the  plaintiff,  and  the  case  turns  upon  the 
first.  The  plea  of  never  indebted  imposed  upon  the  plaintiff 
the  burthen  of.  proving  every  material  allegation  in  the  de- 
claration. 

The  defendant  having  become  a stockholder  under  the  for- 
mer acts  and  the  original  name  of  the  company,  continued 
such  after  the  name  was  altered,  and  the  operations  of  the 
company  extended,  and  the  proof  seems  sufficient  to  establish 
every  averment  in  the  abstract. 

The  only  objection  that  seems  to  have  weight  is  to  the 
sufficiency  of  the  proof  of  the  allegation  of  an  execution 
against  the  company  having  been  returned  unsatisfied.  Its 
issue  and  return  nulla  bona  are  averred — the  latter  under  a 
videlicet;  so  that  the  objection  may  not  arise  on  the  declara- 
tion unless  upon  special  demurrer,  the  day  of  the  return 
alleged  being  before  the  return  day.  Had  the  plaintiff 
proved  its  return  in  fact,  after  the  return  day,  it  would  have 
been  sufficient ; but  the  proof  was  of  a return  (as  alleged) 
before  the  return  day,  and  it  is  objected  that  such  return 
was  premature. 

The  declaration  must  be  taken  to  allege  the  return  of  an 
execution  against  the  company  unsatisfied ; and,  I think,  it 
forms  properly  a matter  for  the  jury,  whether  a return  in 
form  was  such  a return  as  the  statute  requires — namely,  a 
return  unsatisfied,  not  pro  forma,  but  after  due  diligence  to 
realize  the  amount  out  of  the  effects  of  the  company.  The 
cases,  Cross  et  al.  v.  Law,  Public  Officer  (6  M.  & W.  217, 
223),  Eardley  v.  Law  (12  A.  & E.  803),  Clowes  v.  Brettell 
(10  M.  & W.  506),  Field  v.  McKechnie  (4  C.  B.  705  ; S.  C.  5 
3 M V..  U.  C.  C.  P. 
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D.  & L.  172),  Dodgson  v.  Scott  (2  Ex.  R.  457),  bear  analogy 
on  this  point. 

It  has  not  been  contended  that  the  proper  course  is  by 
Sci.  Fa.  and  not  by  action — Ransford  v.  Bosanquet,  in  error 
(2  Q.  B.  972-7),  Cross  et  al.  v.  Law,  Public  Officer  (6  M.  & W. 
217),  Foster  on  Sci  Fa.  90,  91,  123,  and  Sequel  133-4  ; 
Harvey  v.  Scott  (11  Q.  B.  92) — See  Imperial  statute  8 Vic. 
ch.  16,  sec  36 ; 15  Ju.  336,  10  C.  B.  16Q. 

On  the  whole  I think  it  incumbent  npon  the  plaintiff  to 
shew  an  execution  against  the  company  returned  unsatisfied, 
and  that  such  execution  issued  in  a bona  fide  effort  to  obtain 
satisfaction,  and  that  it  was  not  in  his  power  by  reasonable 
exertion  and  efforts  to  have  issued  an  available  execution  for 
that  purpose.  The  execution  must  appear  to  have  been  re- 
turned unsatisfied,  because  no  effects  could,  be  found  available 
to  the  plaintiff  under  it.  It  bears  analogy  to  the  4 Geo.  III. 
ch.  1,  requiring  a return  of  nulla  bona  to  warrant  a Fi.  Fa. 
against  lands — 3 O.  S.  92. 

The  proceedings  and  evidence  do  not  shew  where  the  ven- 
ue is  laid  in  the  action  against  the  company ; but  the  evidence 
does  shew  that  no  execution  could  have  been  made  available 
against  the  company.  1 think  the  remedy  is  given  by  action, 
and  that  a single  creditor  may  pursue  it.  The  defendant  did 
not  rebut  the  presumption  of  his  continuing  to  be  a stockholder: 
the  balance  remained  unpaid,  and  plaintiff  seems  entitled  to 
recover. 

Rule  discharged. 


Miller  v.  Anderson  et  al. 

Trespass*  quare  clausum  fregit — Assault  and  battery. 

By  indenture  of  bargain  and  sale  one  Jacob  Miller  conveyed  to  plaintiff  the 
south-east  quarter  of  lot  No.  18  in  the  8th  concession  of  Markham,  reserv- 
ing the  privilege  of  a road  two  rods  wide  through  to  the  south-west 
quarter  of  the  same  lot,  which  he  afterwards  Conveyed  with  the  right  of 
way  reserved.  In  an  action  of  trespass  quare  clausum  fregit  against  the 
owner  of  the  south-west  quarter. and  his  workmen  for  breaking  and  en- 
tering plaintiff’s  close,  which  was  a lane  nearly  two  rods  wide  leading 
from  defendants’  lot  through  plaintiff’s  premises — Held,  that  defendant 
might  justify  under  a grant  of  right  of  way  ; and  that  the  lane  upon  which 
the  trespasses  were  said  to  have  been  committed  having  existed  of 
nearly  the  same  width  as  that  described  in  the  grant,  for  a long  time,  that 
the  reasonable  coustruction  was  that  the  grant  of  the  right  of  way  was 
meant  to  apply  to  that  lane  as  the  way  granted. 

Writ  6th  of  August,  1855:  Declaration,  4th  of  September, 
1855. 
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Trespass  quare  clausum  fregit , for  that — to  wit,  on  the 
28th  of  July,  1855,  and  divers  other  days,  &c. — defendants 
broke  and  entered  the  plaintiff’s  close,  being  the  south-east 
fifty  acres  of  lot  No.  18,  8th  concession  of  Markham;  bounded 
on  the  west  by  the  lands  of  Peter  Anderson,  on  the  north  by 
lands  of  David  Anderson,  on  the  east  by  an  allowance  for 
road,  and  on  the  south  by  lot  No.  17  in  said  concession,  and 
broke  gates  and  gate-posts,  and  dug  holes,  &c.  Second 
count — De  bonis  asportatis , gates,  &c.,  gate-posts.  Third 
count — Assault  and  battery. 

Pleas — First : Not  guilty  to  the  whole. 

Second  : Not  plaintiff’s  close;  omitting  cutting  gates  and 
posts. 

Third,  by  Peter  and  William  Anderson  to  first  and  second 
counts  : That  for  twenty  years  next  before  suit  the  occupiers 
of  the  west  half  of  the  rear  half  of  lot  No.  18,  8th  concession 
Markham,  adjoining  said  close  in  which,  &c.,  had  used 
and  enjoyed,  &c.,  as  of  right  and  without  interruption,  a way 
— to  wit,  three  rods  wide — for  selves  and  servants  to  go,  pass 
and  re-pass,  on  foot  and  with  horses,  carts,  &c.,  from  said  close 
into,  through,  over  and  along  the  close  in  which,  &c.,  and 
from  thence  into  a highway,  backwards  and  forwards,  &c.,  at 
all  times,  &c.  ; and  as  to  the  west  half  of  the  rear  half  of  lot 
No.  18,  Peter  Anderson  occupied  it,  and  having  occasion  to 
use  said  way  did  at  the  time  when,  &c.,  with  his  servants, 
horses,  carriages,  &c.,  pass  and  re-pass  along  said  way ; and 
because  the  gate  and  gate-posts  in  the  said  first  and  second 
counts  mentioned  were  wrongfully  in  and  across  said  way, 
obstructing  the  same,  said  Peter,  to  the  times  when,  &c.,  and 
said  William  as  his  servant,  dug  up,  pulled  down  and  a little 
damaged  and  spoiled  the  same,  &c.,  and  took  the  same  to  a 
small  and  convenient  distance,  and  there  left  them  for  plain- 
tiff, doing  no  unnecessary  damage  ; which  are  the  same  tres- 
passes, &c. — Verification. 

Fourth  plea  to  first  and  second  counts  by  said  Peter  and 
William  Anderson : Peter  Anderson  was  seized  in  fee  of  the 
west  half  of  rear  half  of  lot  No.  18,  8th  concession  Markham  ; 
and  that  long  before  and  from  the  1st  of  October,  1850,  one 
J acob  Miller,  then  owning  both  the  closes  of  plaintiff  and  de- 
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fendant  Peter  Anderson  in  fee,  by  deed  from  said  filler  to 
William  Anderson,  William  Anderson  became  owner  in  fee 
of  said  west  half  of  rear  half  of  lot  No.  18,  8th  concession, 
now  of  said  Peter  Anderson,  &c.,  said  Miller  granted  to  said 
William  Anderson,  his  heirs  and  assigns,  the  privilege  of  a 
road  two  rods  wide  through  the  east  fifty  acres  of  said  lot 
No.  18,  which  said  fifty  acres  are  the  close  of  plaintiff,  in 
which,  &c.,  and  so  to  justify  by  grant,  &c. 

Fifth  plea  by  Peter  and  William  Anderson  : That  Jacob 
Miller  was  seized  of  both  closes,  and  conveyed  the  close  of 
defendant  Peter  Anderson  to  William  Anderson,  who  con- 
veyed to  said  Peter  Anderson,  and  that  afterwards  Jacob 
Miller  conveyed  to  plaintiff  the  close  in  which,  &c.:  that 
William  Anderson  while  seized  had  a way  of  necessity  over 
plaintiff’s  close,  and  so  Peter  Anderson,  after  becoming 
seized  of  the  estate  of  Peter  Anderson,  and  because,  &c. 

Sixth  plea  by  William  Anderson  to  third  count : Son  assault 
demesne. 

Replication  to  first  and  second  pleas.  Similiter. 

To  third  plea  : Denial  of  twenty  years’  use  of  right  of  way, 
&c.,  and  excess  ; more  force  and  violence  than  necessary  for 
abating  and  removing  the  said  supposed  stoppages  and  ob- 
structions and  opening  the  said  supposed  way,  &c. ; commit- 
ted the  said  several  trespasses  in  first  and  second  counts  men- 
tioned, which  are  other  and  different  trespasses  than  those 
attempted  to  be  justified. 

To  fourth  plea : Denial  of  grant  and  excess. 

To  fifth  plea : Denial  of  way  of  necessity,  and  excess. 

To  sixth  plea  : De  injuria. 

Rejoinder : Not  guilty  to  the  new  assignment,  and  issues 
on  the  whole. 

It  appeared  in  evidence  that : — 

First.  By  indenture  of  bargain  and  sale,  dated  the  21st  of 
October,  1840,  Jacob  Miller,  by  the  words  grant,  bargain  and 
sell,  &c.,  conveyed  to  William  Anderson  the  west  half  of  the 
rear  half  of  lot  No.  18,  8th  concession  Markham,  specially 
described,  together  with  the  privilege  of  a road  two  rods  wide 
through  the  east  fifty  acres  of  the  said  lot  No.  18  as  aforesaid, 
habendum  in  fee,  in  the  usual  terms  of  a printed  deed  ; 
registered  the  13th  of  June,  1855. 


MILLER  V.  ANDERSON  ET  AL. 


461 


Second.  By  indenture  of  bargain  and  sale,  dated  the  28th 
of  February,  1852,  Jacob  Miller  conveyed  to  Elijah  Miller 
the  east  part  or  quarter  of  lot  No.  18,  8th  concession  Mark- 
ham, containing  fifty  acres  more  or  less,  not  otherwise  de- 
scribed, but  reserving  the  privilege  of  a road  two  rods  wide 
through  the  said  east  fifty  acres  of  the  said  lot  No.  18  to 
the  adjacent  fifty  acres  of  the  same  lot  No.  18  aforesaid , 
unto  William  Anderson,  senior,  his  heirs  and  assigns ; to- 
gether with,  &c.,  in  the  usual  form  of  printed  deeds,  haben- 
dum in  fee  : registered  the  8th  of  October,  1855. 

Third.  By  indenture  of  bargain  and  sale,  dated  the  17th 
of  June,  1852,  William  Anderson  and  wife  conveyed  to 
Peter  Anderson  the  west  half  of  the  rear  half  of  lot  No.  18, 
8th  concession  Markham,  fifty  acres  more  or  less,  especially 
described,  together  with  the  privilege  of  a road  two  rods 
wide  through  the  east  fifty  acres  of  the  said  lot  No.  18  as 
aforesaid ; together  with,  &c.  ; habendum  in  fee : registered 
the  13th  of  June,  1855.  Each  of  the  foregoing  deeds  con- 
tains the  word  “ grant/’ 

Plaintiff  gave  evidence  of  a lane,  not  quite  two  rods  wide 
and  one  hundred  rods  long,  leading  from  the  south-west 
quarter  of  the  lot  through  the  south-east  half  of  it,  to  a 
highway,  at  the  end  of  which  where  it  joins  the  highway 
there  had  always  been  a gate  or  fence  or  bars  for  more  than 
twenty  years  before  the  time  when,  &c.  A gate  that  had 
been  there  was  removed  by  some  one,  and  the  plaintiff  was 
about  restoring  it.  One  or  two  gate-posts  were  set,  and  rails, 
from  the  posts  to  the  side  fence  of  the  lane,  one  panel  on 
each  side ; but  the  gate  had  not  been  put  up. 

The  defendants,  at  the  end  of  July  or  beginning  of  August, 
1855,  said  they  would  throw  the  road  open,  and  pulled  down 
the  rails,  laying  some  in  the  lane  and  some  in  the  highway  ; 
they  also  cut  down  the  posts  and  threw  them  aside — all 
taking  a part  therein.  This  was  the  excess  new-assigned. 

The  road  had  been  used  twenty-five  years,  though  not  so 
long  fenced  in  as  a lane.  The  gate-way  was  nine  feet  four 
inches  wide.  The  defendants  endeavored  to  shew  that  the 
gate-posts  stood  in  the  highway,  and  not  upon  the  plaintiff’s 
close,  and  that  there  had  been  a gate  only  at  times,  not  con- 
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stantly  ; it  was  off  and  on.  Plaintiff  endeavored  to  establish 
an  assault  arising  out  of  plaintiff ’s  carrying  away  an  axe  of 
soule  of  the  defendants,  and  William  Anderson  following 
him  with  a rail,  to  make  him  drop  it ; in  the  course  of  which 
they  threatened  each  other,  one  with  the  rail  the  other  with 
the  axe.  The  lane  was  said  to  be  generally  open  in  winter 
and  shut  in  summer.  Gate-posts  were  put  up  about  twelve 
years  ago,  but  there  had  been  no  gate  for  two  or  three  years 
past,  and  it  stood  open  that  time. 

The  Chief  Justice  was  of  opinion,  that  on  the  plea  of  not 
guilty  the  verdict  should  be  for  the  plaintiff1  against  all  who 
were  there  and  took  part,  unless  the  jury  was  satisfied  that 
the  fence  removed  was  not  on  lot  No.  18,  but  on  the  conces- 
sion line.  If  on  lot  No.  18  then  for  plaintiff  as  to  all  or  any 
of  them,  according  to  the  evidence,  on  which  he  remarked — 

Second.  For  plaintiff  on  the  second  plea,  as  the  close  in 
which,  &lc.,  did  belong  to  him. 

Third.  That  the  alleged  prescriptive  right  should  be  found 
for  plaintiff,  there  being  no  prescriptive  right  to  have  the 
whole  front  of  the  lane  open,  but  only  a passage  through 
the  bars  or  gate. 

Fourth.  That  the  way  by  grant  should  be  found  for  de- 
fendants, being  a way  two  rods  wide  and  covering  the  whole 
width  all  through  to  the  road.  But  as  to  the  excess  newly- 
assigned,  he  thought  the  right  of  way  would  not  give  a right 
to  cut  down  the  posts,  only  to  remove  them,  doing  as  little 
damage  as  might  be. 

Fifth.  That  a right  of  way  of  necessity  should  be  found 
for  plaintiff,  for  there  would  be  no  right  of  necessity  for 
more  than  horses,  carts,  &c.,  to  pass. 

Sixth.  As  to  the  assault,  it  was  left  to  the  jury,  though  he 
could  not  say  any  was  proved;  and  no  evidence  against  any 
but  Peter  Anderson,  and  as  to  him  no  proof  of  striking  with 
the  rail,  within  striking  distance.  He  thought  the  plaintiff 
entitled  to  a verdict  on  the  first,  second,  third  and  fifth  issues, 
and  the  defendants  on  the  fourth : the  sixth  left  openly  to  the 
jury.  If  any,  who  assaulted  first  ? As  to  the  excess,  the 
plaintiff’s  counsel  objected  that  the  grant  of  way  was  not  legal. 

The  jury  found,  as  the  verdict  is  entered,  for  all  the  de- 
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fendants  as  to  the  issues  under  the  third  count ; for  the 
plaintiff  against  Peter  and  William  Anderson  on  the  issues  to 
the  first  and  second  counts,  with  £5  damages  for  the  excess 
on  the  fourth  issue ; and  for  defendant  Osborne,  David 
Anderson  and  Trueman. 

The  Chief  Justice’s  note  is,  Yerdict  for  plaintiff  on  the 
first  and  second  issues  and  £5  damages,  but  only  against 
Peter  and  William ; for  the  other  defendants  on  the  first 
issue,  on  the  third  and  fifth  issues  for  the  plaintiff;  on  the 
fourth,  for  plaintiff  as  to  the  excess  ; on  sixth,  for  defendants. 

Plaintiff ’s  counsel  obtained  a rule  Nisi  to  set  aside  the 
verdict  for  plaintiff,  and  for  defendants  on  the  issues  found 
for  them ; the  verdict  for  defendants  being  contrary  to  law 
and  evidence,  and  for  misdirection. 

M.  Vankoughnet  shewed  cause,  and  referred  to  Ba.  Ab. 
Grant  H.  3 ; Sheppard’s  Touchstone  78  ; Com.  Dig.  Grant 
E.  5. 

M.  C.  Cameron  supported  the  rule,  and  relied  upon  the 
want  of  proof  of  an  existing  road,  and  of  uncertainty  in  the 
road  mentioned  in  the  deeds,  and  referred  to  Preston  on 
Conveyancing,  394. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  is  not  entered  in  accordance  with  the  Chief 
Justice’s  note,  and  if  amended  it  should  be — 

Not  guilty — First.  For  plaintiff  against  Peter  and  William 
Andeison ; and  for  the  other  defendants,  to  first  and  second 
counts ; and  for  all  to  third  count. 

Not  possessed — Second.  For  plaintiff  against  all  the  de- 
fendants— applies  only  to  first  and  second  counts. 

Prescription — Third.  For  plaintiff  against  Peter  and  Wil- 
liam Anderson,  who  alone  pleaded : and  for  the  two  defend- 
ants, as  to  excess. 

Grant — Fourth.  For  defendants  Peter  and  William  Ander- 
son, who  alone  pleaded  against  them ; for  excess,  £5. 

Necessity — Fifth.  For  plaintiff  against  Peter  and  William 
Anderson,  who  alone  pleaded ; and  for  them  as  to  excess. 

Assault — Sixth.  For  all  the  defendants. 

So  plaintiff  has  a verdict  against  Peter  and  William 
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Anderson  on  the  first  issue,  and  the  new  assignment  of 
excess  to  the  fourth  plea,  £5  damages,  and  against  all  on  the 
second  issue  ; also  against  Peter  and  William  on  the  third 
and  fifth  issues  ; the  residue  for  defendants.  As  to  the  first 
issue,  it  was  for  the  jury ; so  the  last — Cowlingv.  Higginson 
(4  M.  & W.  245),  Osborn  v.  Wise  (7  C.  & P.  761),  Webber 
v.  Sparkes  (10  M.  & W.  485-6),  Dand  v.  Kingscote  (6  M.  & 
W.  173),  Ellifeon  v.  Poles  (11  A.  & E.  665). 

Plaintiff  has  a verdict  against  all  on  the  second  issue,  and 
against  those  two  who  pleaded  the  third  and  fifth  pleas.  All 
turns  then  on  the  fourth  issue,  for  he  has  a verdict  as  to 
excess,  £5  damages.  Then,  as  to  the  fourth  plea,  I think  it 
quite  clear  that  the  two  defendants  have  established  a right 
of  way  by  grant ; the  effect  of  which,  with  the  rest  of  the 
verdict,  is  to  bar  the  plaintiff  so  far  as  to  limit  his  recovery 
to  £5  on  the  issue  of  excess  to  the  fourth  plea,  and  costs  of 
the  other  issues  found  for  him,  against  which  defendants’ 
costs  of  issues  found  for  them  may  be  placed. 

I see  no  sufficient  ground  for  setting  aside  the  verdict. 
The  main  question  was,  whether  the  two  defendants  could 
justify  under  a right  of  way  by  grant,  prescription  or  of 
necessity.  I think  a right  of  way  two  rods  wide  was 
granted;  and  that  a lane  having  long  existed  of  nearly  that 
width  leading  from  the  highway  through  plaintiff ’s  close  to 
defendants’,  the  reasonable  intendment  is  that  the  grant  was 
meant  to  apply  to  that  lane  as  the  way  granted. 

My  doubt  is,  whether  the  fourth  plea  shews  an  obstruction 
impeding  the  actual  use  of  the  right  of  way  at  the  time  when 
&c.,  to  justify  abating  the  alleged  nuisance  on  the  one  hand  ; 
and  if  the  plea  be  sufficient,  then  whether  cutting  down  the 
posts,  &c.,  is  not  justified  on  the  other.  But  the  defendants 
acquiesce  in  the  verdict,  and  have  not  moved  against  the 
finding  of  the  jury  as  to  the  excess.  There  being  a grant  of 
way,  and  a wrong  in  fact  existing  at  the  time,  would  indi- 
cate what  the  grant  meant. 

Per  Cur. — Judgment  accordingly. 
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Shipman  v.  Graydon. 

Landlord  and  tenant. 

In  an  action  for  distraining  goods  where  no  rent  was  due,  and  the  case  was 
left  to  the  jury  as  an  ordinary  case,  without  being  expressly  left  to  them 
to  find  double  damages,  and  without  their  being  apprised  of  the  provisions 
of  the  statute,  the  court  refused  to  increase  a verdict  to  double  the  value 
of  the  goods  distrained. 

Case  for  distraining  plaintiff ’s  goods,  a sleigh,  &c.,  when 
no  rent  was  due.  Second.  For  excessive  distress,  and  sell- 
ing at  under  value.  Third.  Trover. 

Pleas — Not  guilty,  by  statute  : a general  verdict  for  plain- 
tiff, and  £8  155.  damages  on  all  three  counts. 

Plaintiff’s  counsel,  Cameron,  H.,  now  applies  to  the  court 
to  order  judgment  for  double  the  amount  of  the  verdict  or 
value  of  the  goods. 

Defendant’s  counsel,  Vankoughnet,  M.,  shewed  cause. 

It  appeared  by  the  Chief  Justice’s  notes  that  plaintiff  was 
a tenant  of  Graydon,  under  a verbal  demise,  commencing  in 
August,  1853,  at  £12  105.  a year,  rent  to  be  paid  yearly, 
quarterly,  monthly  or  weekly,  but  no  definite  time  fixed  ; 
and  there  was  no  evidence  of  payment,  except  that  defen- 
dant’s son  said  he  had  often  demanded  weekly  rent  at  his 
father’s  request.  A notice  to  quit  on  the  9th  of  August, 
1855,  was  served  on  plaintiff  22nd  January,  1855  ; and  Arm- 
strong distrained  for  95.  *ld.  rent  in  arrear,  under  a warrant 
of  Graydon,  dated  22nd  or  24th  January,  1855.  He  seized 
and  sold  a cutter  worth  about  £8  155. 

There  was  evidence  that  Graydon  admitted  the  plaintiff 
owed  him  a small  sum,  which  plaintiff  paid,  and  some  small 
balance  over,  which  he  said  Graydon  cuuld  pay  him  at  any 
time, — when  not  clearly  appearing;  but  last  winter,  before 
the  distress,  at  a time  when  plaintiff  was  about  leaving  the 
premises  to  go  to  Port  Perry. 

The  jury  found  for  plaintiff  £8  155.,  and  no  rent  due. 
Vankoughnet  contended  that  the  application  was  too  late, 
and  that  the  additional  value  should  have  been  assessed  by 
the  jury  at  the  trial,  which  he  failed  to  desire. 

Cameron  contended  he  had  adopted  the  correct  course  in  the 
application — referring  to  Hilton  v.  Fowler.  5 Dow.  P.C.  321; 
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Masters  v.  Farres,  1C.  B.  715 ; Statute  2 W.  & M.  ch.  5, 
sec.  4 ; Woodgate  v.  Knatchbull,  2 T.  It.  148 ; Buckle  v. 
Bewes,  4 B.  & C.  154  ; Cann.  v.  Facey,  5 N.  & M.  405 ; 
Baker  v.  Brown,  2 M.  & W.  199. 

The  case  of  Baldwyn  v.  Girries,  reported  in  Godb.  245  and 
Moo.  873;  pi.  1217,  is  not  quite  like  the  present — S.  C.  18 
Yin.  Ab.  “Prohibition”  F.  No.  4. 

The  case  of  Masters  v.  Ferres  (1  C.  B.  715)  is  more  like  it. 
There  was  in  that  case  a count  for  trover  in  addition  to  the 
count  for  distraining  when  no  rent  was  due.  Here  there  are 
three  counts,  and  a general  verdict  on  all ; and  we  are  asked 
to  double  the  damages,  the  effect  of  which  would  be  to  double- 
them  on  all  the  three  counts.  In  that  case  Maule,  J.,  said 
the  jury  ought  to  have  been  directed,  if  they  found  for  the 
plaintiff,  to  give  damages  to  the  amount  of  double  the  value 
of  the  goods,  but  that  he  did  not  remember  having  so  directed 
them,  or  that  he  was  asked  to  do  so.  Tindal,  C.  J.,  said  the 
mistake  should  have  been  set  right  at  the  time,  and  that  it 
was  then  too  late  to  apply  to  the  court,  being  after  the  ex- 
piration of  the  four  days  for  moving.  Maule,  J.,  said  the 
complaint  in  substance  was,  that  the  jury  had  given  an  in- 
sufficient amount  of  damages. 

Cases  where  treble  or  double  damages  are  to  be  recovered 
do  not  present  the  same  difficulty,  because  the  court  has  in 
the  verdict  the  amount  of  single  damages,  if  it  appears  or  is 
presumed  that  single  damages  only  were  given. — Deacon  v. 
Morris  (1  Chitty’s  Reps.  141),  Buckle  v.  Bewes  (4  B.  &;  C. 
154,  1 Lord  Ray.  342),  Barnard  v.  Moss  (1  H.  B.  107),  Attor- 
ney General  v.  Hatton  (13  Price  476-7,  S.  C.  1 McCl.  214). 
It  was  held  that  the  verdict  must  be  taken  to  be  for  single 
value  when  nothing  is  said  about  it  at  the  time,  and  the 
course  was  for  the  officer  to  double  the  amount.  But  there 
* the  jury  were  aware  of  the  usage,  and  knowing  their 
verdict  would  be  double,  did  not  allow  the  full  value  (of 
duties  abstracted  in  that  case),  but  half  the  amount.  So 
the  language  of  Garrow,  B.,  who  tried  the  case,  as  reported 
in  1 McCl. 

Now  in  the  present  case  it  does  not  appear  that  the  jury 
were  aware  of  the  course  now  urged  upon  the  court,  or  that 
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the  court  Nisi  Prius  was  requested  to  direct  them  to  find 
double  the  value  of  the  chattel  distrained,  or  to  ask  them 
whether  what  they  did  find  was  its  value  simply. 

Their  verdict  covering  the  other  counts  may  in  fact  have 
been  tor  more  than  the  simple  value  of  the  sleigh  in  their 
opinion.  The  amount  is  the  original  price,  according  to  the 
evidence  : and  I think  not  only  should  the  verdict  have  been 
restrained  to  the  first  count  with  a view  to  double  damages, 
but  that  it  should  have  been  left  to  the  jury  to  assess  them 
or  to  declare  expressly  whether  the  amount  they  found  was 
single  value  only.  It  is  not  like  doubling  or  trebling  the 
damages  found.  We  are  asked  to  assume  that  single  value 
only  was  found,  and  nothing  more,  and  then  to  double  it,  on 
the  first  count. 

When  stringent  laws  of  this  kind  are  to  be  applied,  we 
should  see  our  way  very  clearly  that  it  is  incumbent  on  us. 
In  this  case  I do  not  see  my  way  so  clearly,  for  I think  it 
should  either  have  been  left  to  the  jury  expressly,  or  that 
they  should  have  been  apprized  of  the  provisions  of  the 
statute,  and  been  asked  whether  they  found  double  or  single 
value  only.  That  was  not  clear,  but  it  seems  to  have  gone 
to  the  jury  as  an  ordinary  case  in  which  the  plaintiff  sought 
redress  by  single  damages  only;  and  Ido  not  think  that  after 
having  so  submitted  the  case  to  the  jury,  with  a view  to  full 
redress  in  their  verdict,  and  which  they  supposed  to  be  its 
effect,  the  plaintiff  can  now  call  upon  the  court  to  double 
them  as  of  course,  without  knowing  how  far  the  j ury  might 
have  modified  their  verdict,  had  they  been  aware  that  the 
consequence  contended  for  was  to  follow. 

Rule  discharged. 


Elisha  Lane,  Romeo  Hansen.  Stephens  and  George. 
Washington  Stephens  v.  Alpheus  Jones. 

„ Customs — Duties. 

High-wines  imported  into  this  province  are  liable  to  a duty  on  each  gallon, 
according  to  the  strength  of  proof  by  Sykes’  hydrometer,  and  not  accord- 
ing to  the  gallon  by  measurement. 

Writ  issued  7th  August,  1855  : Declaration  6th  September, 
1855.  Assumpsit  for  money  had  and  received. 
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Pleas — To  all  but  £8  5s.,  non-assumpsit  per  statute;  and 
as  to  £3  5s. , payment  into  court. 

The  plaintiffs  claimed  £89  11s.  8 d.  as  having  been  over- 
charged and  paid  to  defendant  as  collector  of  customs  at 
Prescott  on  4500  gallons  of  whiskey,  at  five  pence  per  gal- 
lon, on  the  12th  of  May,  1855. 

The  plaintiffs  entered  250  casks  of  high  wines,  con- 
taining 7815  gallons  and  1959  gallons,  equalling  9,774 


Charged  11,253  gallons  and  2821  gallons 14,074 

Difference 4,300 

Also  £3  2s.  6d.  over-paid  on  the  casks. 


The  case  was  tried  before  Macaulay,  C.  J.,  at  the  last 
assizes  at  Brockville,  when  notice  of  action  was  admitted. 
Plaintiffs  proved  the  entry  of  the  high  wines  on  the  12th  of 
May,  1855,  and  payment  of  duties  on  the  number  of  gallons 
above  stated,  the  high  wines  being  called  forty-four  per  cent, 
over  proof,  and  the  duty  of  five  pence  per  gallon  charged 
upon  the  quantity  thus  increased  and  paid  under  protest : 
that  the  liquor  was  forty-four  per  cent,  above  whiskey  proof 
by  Sykes’  hydrometer,  and  reduced  accordingly  for  duty. 
The  duties  had  been  paid  over  to  the  Receiver-General  in 
June. 

It  was  then  given  in  evidence  that  high  wines  are  entered 
under  the  head  of  whiskey  ; and  the  question  is,  whether 
the  duties  are  to  be  paid  upon  such  high  wines  as  so  much 
whiskey,  or  whether  the  liquor  is  to  be  first  reduced  to  the 
lower  proof. 

Witnesses  were  examined  as  to  the  practice,  and  it  appeared 
that  high  wines  were  entered  as  whiskey  over-proof,  but  re- 
duced for  duty  to  whiskey-proof  by  Sykes’  hydrometer. 

For  the  defendant  it  was  contended — First.  That  he  was 
not  liable,  having  paid  the  moneys  over  to  government  before 
suit:  to  which  the  plaintiff’s  counsel  answered  that  it  was 
paid  under  protest,  and  should  have  been  retained  or  paid 
with  reservation.  Second.  That  the  duty  charged  was  legally 
collectable;  and  on  reference  to  the  provincial  statute  12  Yic. 
ch.  1,  schedule  A.,  and  the  18  Yic.  chs.  5 & 81,  sec.  2,  the 
learned  Chief  Justice  ruled  that  the  last  act  was  declaratory 
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or  retrospective,  and  put  an  end  to  the  question  ; and  by 
his  direction  the  jury  found  for  defendant. 

In  the  ensuing  term  (Michaelmas  Term,  19  Vic.)  Sherwood , 
6r.,  for  plaintiff,  obtained  a rule  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  set  aside  for  misdirec- 
tion, &c. 

Richards  shewed  cause  during  the  same  term,  and  con- 
tended that  the  word  “ gallon  ” meant  the  gallon-proof  by 
Sykes’  hydrometer : that  by  the  statute  18  Vic.  ch.  5,  the 
gallon-proof  by  Sykes’  hydrometer  should,  in  lieu  of  the  duty 
to  be  paid  under  former  statutes,  be  liable  to  the  duty  im- 
posed by  that  statute : that  the  intention  of  the  legislature 
was  to  impose  the  rate  of  duty  upon  the  gallon  by  strength, 
and  not  by  measurement,  substituting  the  duties  declared 
in  the  statute  18  Vic.  ch.  5 instead  of  the  duties  declared  by 
the  statute  12  Vic.  ch.  1,  sch.  A.:  that  the  18  Vic,  ch.  5 ex- 
plains the  12  Vic.  ch.  1,  sch.  A.,  and  is  to  be  considered  as 
declaratory  of  the  former  act:  that  considering  the  liquor 
imported  as  high  wines  or  whiskey,  the  duty  was  rightly 
charged:  that  the  previous  enactments  should  be  read 
through  this ; that  is,  the  18  Vic.  ch.  5. 

Sherwood,  in  reply — That  whiskey  may  be  of  any  strength: 
that  the  evidence  shewed  that  high-wines  was  considered  by 
merchants  as  whiskey  in  a certain  sense:  that  whiskey  is  of 
no  particular  strength  : that  the  statute  is  not  retrospective, 
and  that  the  word  “ is  ” has  reference  only  to  the  time  of 
the  passing  the  statute. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  reference  to  the  statutes  4 & 5 Vie.  ch.  14 ; 8 Vic. 
ch.  8 and  schedule;  10  & 11  Vic.  ch.  31  and  schedule;  and 
the  12  Vic.  ch.  1,  schedule  A.,  which  has  “spirits  and  strong 
waters  of  all  sorts,  for  every  gallon  of  any  strength  not  ex. 
ceeding  the  strength  of  proof  by  Sykes’  hydrometer,  and  so 
in  proportion  for  any  greater  strength  than  the  strength  of 
proof,  and  for  any  greater  of  less  quantity  than  a gallon — 
namely,  whiskey  the  gallon,  three  pence,  and  further  for 
every  £100  value  £12  10s.;  rum  the  gallon,  one  shilling  and 
three  pence ; Geneva,  brandy,  and  other  spirits  or  strong 
waters  except  rum  and  whiskey,  the  gallon,  two  shillings. 


470  COMMON  PLEAS,  HILARY  TERM,  19  YIC. 

The  statute  18  Vic.  ch.  5,  sec.  1 (passed  18th  December, 
1854,  in  force  6th  April,  1855)  repealed  the  12  Vic.  ch.  1, 
and  16  Vic,  ch.  85,  as  to  whiskey,  rum,  &c. ; and  in  the 
schedule  are — whiskey,  the  gallon,  five  pence ; rum  the 
gallon,  one  shilling  and  eight  pence  ; brandy  the  gallon, 
three  shillings  ; Geneva  or  gin,  and  other  spirits  or  strong 
waters  not  being  whiskey,  rum  or  brandy,  the  gallon,  two 
shillings  and  sixpence. 

By  the  statute  18  Vic.  ch.  81,  sec.  2,  for  the  removal  ot 
doubts  under  the  schedule  to  the  act  18  Vic,  ch.  5,  it  was 
declared  and  enacted  that  the  duty  made  payable  by  the 
said  act  and  schedule  on  each  gallon  of  rum,  whiskey,  brandy 
or  of  Geneva  or  gin,  or  other  strong  spirits  or  waters  not 
being  whiskey,  rum  or  brandy,  is  and  shall  be  payable  (as  the 
duties  repealed  by  the  said  act  were)  for  every  gallon  thereof 
of  any  strength  not  exceeding  the  strength  of  proof  by 
Sykes’  hydrometer,  and  so  in  proportion  for  any  greater 
strength  than  the  strength  of  proof. 

It  still  appears  to  me  that  the  duties  paid  were  legally 
exacted  on  the  principle  adopted  by  defendant.  If  not,  the 
defendant  might  as  well  contend  they  should  have  been 
charged  as  spirits  or  strong  waters  at  two  shillings  and  six 
pence  a gallon,  in  which  event  the  amount  would  have  ex- 
ceeded the  sum  that  was  paid  by  the  plaintiff. 

Rule  discharged. 


Batchelor  v.  The  Buffalo  and  Brantford  Railway 

Company. 

Saw  trial — Damages  excessive. 

In  an  action  on  tLe  case  or  negligently  carrying  the  plaintiff,  at  the  trial  the 
defendants  withdrew  their  plea  of  not  guilty,  and  the  jury,  after  plaintiff's 
evidence,  assessed  damages  for  plaintiff  at  £6178. 

Upon  motion  for  a new  trial  for  excessive  damages,  the  Court,  on  the  ground 
that  it  did  not  appear  that  the  jury  had  exercised  a sound  and  reasonable 
discretion,  made  the  rule  absolute  upon  payment  of  costs,  and  upon 
payment  of  £500  into  court,  with  leave  to  plaintiff  to  accept  it  without 
prejudice,  &c. 

Case  for  negligently  carrying  the  plaintiff  on  defendants’ 
railroad,  whereby  he  sustained  great  bodily  injury,  includ- 
ing the  loss  of  a leg,  &c. 

The  defendants  pleaded  not  guilty.  At  the  trial,  the 
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defendants’  counsel  withdrew  such  plea,  admitted  plaintiff ’s 
right  to  recover,  reducing  the  case  to  a mere  assessment  ot 
damages,  and  the  damages  were  assessed  before  Mr.  Justice 
Draper,  at  the  last  spring  assizes  at  Brantford,  at  £6178 

11s.  7d. 

This  is  a rule  to  set  aside  such  assessment  for  excessive 
damages.  How  the  accident  occurred,  or  the  circumstancesof 
the  event,  were  not  proved  at  the  assessment;  butthe  plaintiff 
proved  the  serious  injuries  he  had  sustained,  and  the  sick- 
ness, sufferingand  expense  which  he  incurred  in  consequence. 

M.  C.  Cameron , in  shewing  cause  for  plaintiff*,  referred  to 
Russell’s  case  in  Lower  Canada,  where  a large  sum  in 
damages  was  given  for  an  accident  in  a stage-coach. — Hew- 
lett v.  Cruchley,'5  Taunt.  280;  McDonald  v.  Cameron,  4 IT. 
C.  Q.  B.  R.  1 ; Robertson  v.  Meyers,  7 IJ.  C.  Q.  B.  R.,  428  ; 
Creed  v.  Fisher,  9 Ex.  R.  472. 

Galt , for  defendant,  referred  to  Ducker  v.  Wood,  1 T.  R. 
277  ; Duberley  v.  Gunning,  4 T.  R.  651;  Jones  v.  Sparrow, 

5 T.  R.  257;  Chambers  v.  Caulfield,  6 East.  244;  Blake  v. 
The  Midland  Counties  Railway  Company,  16  Jur.  562 ; 
Theobald  v.  The  Railway  Passenger’s  Assurance  Company, 
18  Jurist  588;  Mellin  v.  Taylor,  Bing  3.  H.  S.  109;  4 Chitty 
Prac.  Law  64;  2 W.  B.  942, 1827;  Mahoney  v.  Frasi,  1 C. 

6 M.  325  ; Playdell  v.  the  Earl  of  Dorchester,  7.  T.  R.  529 ; 
Wood  v,  Hurd,  2 Bing.  H.  S.  166  ; Bracegirdle  v.  Orford 
and  others,  2 M.  & S.  77;  Barker  v.  Bolton,  1 Camp.  493  ; 
Flemmington  v.  Smithers,  2 C.  & P.  292. 

Macaulay,  C.  J. — The  court  feel  the  great  difficulty  that 
exists  in  the  way  of  setting  aside  verdicts  for  excessive 
damages  in  cases  like  the  present ; at  the  same  time,  after  the 
best  consideration,  we  cannot  but  regard  the  damages  as  very 
large  and  exceeding  what  are  considered  reasonable;  not  that 
any  sum  could  adequately  remunerate  the  plaintiff  for  the 
personal  injury  and  suffering  he  has  sustained,  being  irrepara- 
ble,but  in  the  sensein  which  pecuniary  compensation  is  allow- 
ed and  awarded  in  actions. against  stage-coachmen  or  railroad 
companies  carrying  passengersfor  hire.  That  certain  hazards 
attend  such  mode  ot  travelling  is  known  to  travellers;  and 
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although  the  owners  do  undertake  and  are  bound  to  carry 
then:  safely,  so  far  as  in  their  power,  still  serious  accidents  it 
is  wel  1 kn  own  may  happen  from  slight  degrees  of  negligence. — 
Christiev. Griggs,  2 Camp. 81.  Carriersof  passengers  are  not 
insurers  like  common  carriers  of  goods,  and  are  only  liable  for 
negligence  including  of  course  the  consequences  of  the  inju- 
rious act  or  tcrt  which  constitutesthe  negligence.  Where  negli- 
gence is  established  or  admitted,  the  question  of  damages  no 
doubt  rests  with  the  jury  under  the  circumstances  in  evidence; 
still  the  cases  on  the  subject  seem  to  iudicate  that  such  dam- 
ages require  the  exercise  of  sound  discretion,  with  a view  to 
afford  pecuniary  redress  to  the  injured  partyfor  the  damages 
he  has  sustained. — Blake  v.  The  Midland  R.  W.  Co.  (16  Jur. 
562);  Theobald  v.  The  R.W.  Co.  Passenger  Assurance  Co. 
(18  Jur.  583).  It  is  difficult  to  say  here  that  the  jury  have 
acted  upon  any  wrong  principle  or  been  actuated  by  improper 
motives;  still  it  does  not  appear  to  the  court  that  they  have 
exercised  a sound  and  reasonable  discretion.  The  grievous 
bodily  injuries  and  suffering  of  the  plaintiff  may  have  influ- 
enced them  in  awarding  so  large  a sum;  no  doubt  they  did, 
for  there  was  little  else  laid  before  them  on  the  subject  But, 
however  attended  with  difficulty  as  a precedent  for  disturb- 
ing verdicts  on  grounds  so  peculiarly  witrdn  the  province  of 
the  jury,  we  have  to  consider  that  to  confirm  it  might  serve 
to  form  another,  wdiich  might  prove  inconvenient  and  be  in 
other  points  of  view  not  reconcileable  with  the  exercise  of  a 
sound  judicial  discretion. 

We  think, therefore,  we  ought  to  grantthis  ruleupon  terms, 
unless  the  parties  can  agree  to  reduce  the  verdict  to  a smaller 
sum.  If  not,  we  think  that  the  rule  should  be  made  absolute; 
but  only  on  these  terms — viz.,  upon  payment  of  costs  and 
upon  payment  into  court  of  the  sum  of  <£500,  with  leave  to  the 
plaintiff  to  accept  it  without  prejudice  to  his  claim  for  dam- 
ages ultra  at  another  trial.  The  defendants,  it  so  advised, 
being  at  liberty  to  add  a plea  of  such  payment  into  court. 
The  same  and  costs  to  be  paid  on  or  before  the  1st  of  August 
next;  in  default  of  which  the  rule  is  to  be  discharged.  We 
exact  this  condition  not  because  we  consider  the  sum  men- 
tioned to  be  sufficient  in  amount  to  cover  the  plaintiff’s 
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damages,  but  because  the  plaintiff  has  manifestly  sustained 
great  damage  and  been  put  to  much  expense ; and  we  do  not 
feel  that  we  can  relieve  the  defendants  from  the  present  verdict 
without  their  indemnifying  him  in  a sum  sufficient  to  cover 
his  expenses  and  to  enable  him  to  take  the  case  down  to 
another  trial,  which  the  defendants  desire  to  have.  Of  course, 
if  the  whole  sum  was  paid  into  court  to  abide  the  result,  that 
would  do;  but  the  sum  is  so  large  that  we  do  not  propose  tq 
impose  such  a condition.  On  the  terms  mentioned,  we  think 
we  ought  to  allow  the  case  to  go  to  another  jury,  but  we  do 
not  feel  justified  in  so  doing  on  any  other  more  favorable 
terms  to  the  defendants. 

Per  Cur: — Rule  accordingly. 


Parnell  v.  Martin. 

Assumpsit — General  issue,  and  set-off. 

By  agreement  under  seal,  the  plaintiff  in  this  case  agreed  with  the  defendant 
to  manage,  cultivate  and  improve  the  defendant’s  farm  for  one  year,  and 
do  whatever  work  defendant  should  require  during  that  period,  in  consid- 
eration of  the  sum  of  £95,  payable  at  the  expiration  of  the  said  term — 
plaintiff  to  have  the  use  of  the  house  on  said  farm  during  the  term, 
pasture  for  two  cows,  and  half  an  acre  of  land  for  a garden.  The  plaintiff 
served  the  defendant  until  within  three  weeks  of  the  end  of  the  term — 
then  left  the  farm  at  the  defendant’s  request,  and  upon  defendant’s  promise, 
if  he  would  do  so,  to  pay  or  settle  with  him.  Defendant  afterwards  ob- 
jected, and  plaintiff  sued  in  an  action  of  assumpsit  for  work  and  labor 
generally.  Defendant  obtained  a verdict. 

Rule  Nisi  to  set  it  aside  and  enter  verdict  of  £35  for  plaintiff,  on  leave  re- 
served. 

Held — That  the  plaintiff  could  not  declare  in  assumpsit  for  work  and  labour 
generally,  because  the  work  was  performed  under  a sealed  contract. 

Assumpsit,  among  other  things,  for  £35,  work  done  and 

materials. 

Pleas — General  issue  and  set  off. 

By  agreement  under  seal  of  plaintiff  and  defendant,  dated 
24th  April,  1854,  plaintiff  agreed  that  he  would,  for  one 
year  from  the  1st  May,  1854,  manage,  cultivate,  and  improve 
the  defendant’s  farm  therein  mentioned,  and  do  whatever 
work  defendant  should  require  during  that  period.  In  con- 
sideration of  which  said  promise  and  agreement  and  other 
the  premises  aforesaid,  defendant  agreed  to  pay  plaintiff  the 
salary  or  sum  of  £95  at  the  expiration  of  the  said  term,  &c. ; 
plaintiff  to  have  the  use  of  the  house  on  the  said  farm  during 
3 o v.,  u.  c.  c.  p. 
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the  term,  pasture  for  two  cows,  and  half  an  acre  of  land  for 
a garden. 

The  plaintiff  served  defendant  till  within  about  three 
weeks  of  the  end  of  the  year;  and  then,  in  April,  1855,  left 
the  farm  at  the  defendant’s  request,  and  upon  his  promise, 
if  he  would  do  so,  to  pay  or  settle  with  him. 

He  now  objects  assumpsit  will  not  lie  by  reason  of  the 
sealed  agreement. 

Verdict  for  defendant. 

Rule  J$isi  to  set  verdict  aside,  and  enter  it  for  plaintiff  for 
£35,  on  leave  reserved. 

Another  ground  of  action  for  the  price  of  horses  sold  by 
plaintiff  to  defendant  was  met  by  proof  of  payment. 

Crooks  shewed  cause. 

Wilson,  Q.  C.,  in  reply,  cited  Armstrong  v.  Anderson  et 
Cumming,  4 U.  C.  R.  Q.  B.,  113;  Turley  v.  Grafton  Road 
Company,  8 U.  C.  Q.  B.  R.,  579  ; Jones  v.  Nanney,  1 M.  & 
W.,  333;  1 Smith,  L.  C.;  Fewings  v.  Tindal,  5 D.  & L.,  196. 
For  plaintiff,  Cort  & Gee  v.  The  Ambergate,  Nottingham  & 
Boston  and  Eastern  Junction  Railway  Company,  17  Q.  B. 
127  ; Cro.  Car.  343  ; Ashbrooke  v.  Snape,  Cro.  El.  240;  Fos- 
ter v.  Allanson,  2 T.  R.  479. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  plaintiff  cannot  declare  an  assumpsit  for  work  and 
labour  generally,  because  the  work  was  performed  under  a 
sealed  contract,  excluding  the  implication  of  any  promise  in 
law  arising  out  of  the  performance  of  his  covenant,  which 
affords  a higher  security  or  remedy.  Then  performance — 
viz.,  a year’s  services — being  a condition  precedent  and  the 
contract  entire,  no  action  would  lie  on  the  covenant  without 
the  averment  of  performance,  which  plaintiff  could  not  esta- 
blish. A verbal  waiver  could  not  be  pleaded  in  excuse  of 
the  time  omitted,  and  so  plaintiff  without  remedy  on  the 
special  agreement. 

I see  no  remedy  at  law,  unless  it  be  competent  to  the  plain- 
tiff to  declare  as  upon  a new  special  agreement  by  parol — 
namely,  that  in  consideration  that  he  at  the  defendant’s 
request  would  refrain  from  completing  the  residue  of  the 
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year’s  service,  (whereby  he  would  have  been  entitled  under 
the  covenant,)  defendant  promised  to  pay  him  for  the  services 
he  had  rendered  under  it,  admitting  that  plaintiff  did  so  agree 
to  refrain,  and  had  refrained.  This  would  be  according  to 
the  facts,  and  apparently  founded  on  mutuality  of  considera- 
tion : — the  one  refraining  from  services  he  was  entitled  to 
continue,  and  the  other,  in  consideration  thereof,  promising 
to  pay  for  what  had  been  done. 

In  Goss  v.  Lord  Nugent,  5 B.  & Ad.  58),  Lord  Denman 
said,  “ After  the  agreement  is  reduced  to  writing,  it  is  com- 
petent to  the  parties  at  any  time  before  breach  of  it,  by  a new 
contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner  to  add  to, 
subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus 
to  make  a new  contract.  But  that  was  a parol,  not  a sealed 
agreement. 

Rule  discharged. 


Carter  v.  Hibblethwaite. 

Lease — Verbal  assent  to  sublet — Ejectment. 

In  an  action  of  ejectment  for  breach  of  covenant  not  to  assign  without 
license,  &c. , against  the  assignee  of  the  lessee,  the  plaintiff’s  verbal  assent 
to  the  assignment,  before  defendant  enters  into  possession,  is  no  defence 
to  the  action. 

Writ,  25th  June,  1 855.  Ejectment  for  the  east  half  of  south 
half  of  Lot  No  11,  5th  concession,  township  of  London. 

Lease — Indenture  made  the  1st  May,  1851,  in  pursuance  of  an 
act  to  facilitate  the  leasing  of  lands  and  tenements,  between 
plaintiff  and  William  Taylor — witnessed  that  plaintiff,  in 
consideration  of  the  rent  thereinafter  reserved,  and  of  the 
covenants  thereinafter  contained  on  the  part  of  the  said 
William  Taylor  to  be  paid  and  performed,  did  lease,  and  to 
farm  let  unto  the  said  William  Taylor,  all  that  farm  known 
as  the  east  half  of  the  south  half  of  Lot  No.  11,  in  the  fifth 
concession  township  of  London,  containing  forty-three  acres, 
more  or  less ; to  have  and  to  hold  to  said  William  Taylor  from 
the  1st  May  present  until  the  full  end  and  term  of  five  years 
from  thence  next  ensuing  and  fully  to  be  complete  and  ended, 
— yielding  and  paying  therefor  the  clear  yearly  rent  of  £13 
15s.  of  lawful  money  of  Canada,  half-yearly  in  advance  ; the 
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first  payment  of  £6  17s.  6d.  to  be  made  at  the  time  of  the 
execution  thereof.  And  the  said  lessee  covenanted  with  the 
said  lessor  to  pay  rent,  and  to  pay  half  the  taxes  and  all  the 
statute  labour ; and  the  said  lessee  hath  power  to  cut  down 
and  use  only  twelve  acres  of  wood,  which  wood  is  to  be  cut 
on  the  east  side  of  the  said  lot ; and  the  said  lessee  doth  cove- 
nant to  clear  up  and  fence  in  a lawful  manner  all  the  land 
from  oft'  which  he  cuts  wood  on  the  said  twelve  acres,  against 
the  expiration  of  the  said  lease ; and  the  said  lessor  hath  power 
to  enter  and  view  state  of  lands  and  buildings  ; and  the  said 
lessee  will  keep  the  fences  in  good  order,  and  also  the  build- 
ings, and  will  not  assign  or  sublet  without  leave ; and  the 
foregoing  is  subject  to  a proviso  for  re-entry  by  the  lessor, 
on  non-payment  of  rent  or  non-performance  of  covenants  ; 
and  the  said  -lessor  covenants  with  the  said  lessee  for  quiet 
enjoyment.  In  witness  whereof,  &c.  Signed  and  sealed  by 
both. 

The  lessee  said  he  assigned  the  lease  to  defendant,  who 
entered  and  cropped  it.  There  was  evidence,  and  the  jury 
found  that  the  plaintiff  verbally  assented  to  the  assignment, 
after  the  assignment,  but  before  defendant  entered  into 
possession.  Rent  offered  but  refused ; defendant  possessed 
and  improved.  The  assignment  was  destroyed  after  plaintiff* 
dissented.  The  assignment  was  a year  and  more  after 
the  lease. 

Wilson,  for  plaintiff’,  contended — The  lease  had  been 
assigned  without  leave  in  writing,  and  a subsequent  verbal 
assent  will  not  operate  as  a sanction  or  waiver  binding  on  the 
plaintiff.  That  it  is  a statute  lease,  and  within  the  provi- 
sions of  the  14  & 15  Vic.  c.  8 ; Cro.  Ja.  398 ; Smith  v. 
Arnold,  3 Sal.  3 ; Platt  on  Leases,  467  ; Doe  dem.  Nash  v. 
Birch,  1 M.  & W.  402  ; Doe  dem.  Gregson,  widow,  v.  Harri- 
son, 2 T.  R.  425  ; Littler  et  al.  v.  Holland,  3 T.  R.  590. 
Acceptance  of  rent  might  be  a waiver,  because  it  would  be  an 
act  recognizing  the  tenancy  as  continuing.  A mere  ex  post 
facto  assent  is  nudum,  pactum. 

M.  C.  Cameron,  for  defendant,  contended, — That  it  was 
not  a lease  within  the  statute,  not  conforming  to  its  terms 
as  it  should  do  strictly — pointing  out  wherein  it  varies,  or 
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omits  a due  observance, — 2 Piatt  on  Leases.  That  payment 
of  rent  should  be  presumed  in  May ; and  if  so,  it  cured  the 
forfeiture : so  plaintiff  acquiesced  in  the  assignee  entering 
and  possessing,  and  that  had  a like  effect. — See  Doe  dem. 
Sore  v.  Eykins,  1 C.  & P.  154 ; and  the  statute  14  & 15  Yic. 
ch.  8,  sec.  4,  No.  7.  “And  also  that  the  lessee  shall  not 
nor  will,  during  the  said  term,  assign,  transfer  or  set  over, 
or  otherwise  by  any  act  or  deed  procure  the  said  premises, 
or  any  of  them,  to  be  assigned,  transferred,  set  over,  or 
sublet  unto  any  person  or  persons  whomsoever,  without  the 
consent  in  writing  of  the  lessor,  his  heirs  or  assigns,  first  had 
and  obtained.” — lb.  c.  7 s.  4.  A lease  required  by  law  to  be 
in  writing  of  any  tenements  and  hereditaments,  and  an 
assignment  of  a chattel  interest  in  any  tenements  or  heredita- 
ments, &e.,  not  being  an  interest  which  might  by  law  have 
been  created  without  writing,  shall  be  void  at  law,  unless 
made  by  deed. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  lease  is  within  the  statute,  so  as  to  entitle 
the  plaintiff  to  the  proviso,  against  assigning  without  license 
in  writing  ; and  that  the  lessee  having  assigned  without  any 
license,  the  subsequent  oral  acquiescing  is  not  sufficient  to 
bind  the  lessor  as  having  waived  the  forfeiture,  especially 
as  any  such  assent  seems  to  have  been  recalled  before  the 
defendant  entered,  and  as  the  defendant  seems  to  have  de- 
stroyed the  assignment  in  consequence  of  the  plaintiff’s 
dissent,  so  that  it  cannot  now  be  produced,  that  its  contents, 
date,  &c.,  may  be  seen,  and  that  it  may  appear  whether  it 
was  executed  under  seal  or  not — 14  & 15  Yic.  c.  7,  s.  4. 
Rent,  though  afterwards  offered  by  the  defendant-,  had  been 
refused  by  the  plaintiff,  wherefore  no  act  done,  apart  from 
verbal  assent  before  entry,  is  proved  in  confirmation  of  the 
assent,  and  that  was  nudum,  jpactum,  and  cannot  estop  the 
plaintiff. — Doe  dem.Weatherhead  v.  Curwood  (1  H.&W.  140)> 
Doe  dem.  Sore  v.  Eykins  (1  C.  & P.  154),  Doe  Shepard  v. 
Allen  (3  Taunt.  78),  2 Platt  on  Leases,  277,  467  ; 14  & 15 
Yic.  ch.  7,  sec.  4.  That  a surrender  in  writing,  if  not  by  deed, 
is  void.— Doe  ex  dem.  Davenish  v.  Moffatt  (15  Q.  B.  261.) 

Judgment  for  plaintiff. 
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Glover  v.  Walker  et  al. 

Crown  lands — Receipt  of. 

A purchaser  from  a crown  land  agent,  who  holds  a receipt  for  an  instalment 
for  the  purchase  money,  but  who  has  not  obtained  a patent,  may  maintain 
trsspass  qu.  el.fr.  against  all  strangers,  though  not  against  the  Crown. 

Trespass,  quare  clausum  fregit.  Pleas,  General  issue — 
Not  possessed,  and  liberum  Unementum. 

It  proved  to  be  a government  lot,  sold  5th  of  January,  1855, 
to  plaintiff,  who  produced  a receipt  from  the  Crown  land 
agent,  Jackson,  of  that  date,  for  £3  155.  as  a deposit  on 
account  of  lots  numbers  83  and  84,  third  concession  Glenelg, 
first  instalment.  Plaintiff  entered  upon  the  land  and  com- 
menced erecting  a log-house,  &c.,  but  had  received  no  license 
of  occupation,  and  the  sale  was  not  confirmed. 

It  appeared  the  lots  83  and  84,  with  other  crown  lands, 
were  offered  for  sale  on  the  4th  of  January,  1855,  previous 
to  which  the  defendants  had  done  some  underbrushing  upon 
lot  number  84,  as  squatters  or  trespassers.  That  on  the  5th 
of  January  the  plaintiff  purchased  the  lots,  and  in  two  or 
three  days  afterwards  the  defendants,  or  some  of  them,  ap- 
plied to  the  crown  land  agent  to  purchase,  and  claimed  a pre- 
scriptive right  in  consequence  of  their  alleged  improvements ; 
owing  to  which  the  matter  was  referred  to  the  Executive 
Government  and  remains  still  undecided.  That  the  crown 
land  agent  considered  such  receipt  as  he  gave  the  plaintiff 
authorized  the  purchaser  in  ordinary  cases  to  take  posses- 
sion. That  in  the  spring  the  plaintiff  or  his  servants  en- 
tered upon  lot  number  84  and  chopped  two  acres  or  so.  They 
also  erected  the  walls  of  a log  shanty  or  dwelling-house,  but 
before  it  was  roofed  in  the  defendants  came  (in  June,  1855) 
and  felled  two  trees  across  it,  which  injured  it  so  much  that  it 
took  three  men  nearly  one  day  to  repair  the  damage.  This 
was  the  trespass  complained  of.  The  defendants  were  all 
there,  and  some  had  guns. 

It  was  contended  the  plaintiff  did  not  shew  a possession 
sufficient  to  maintain  trespass,  being  a mere  intruder  upon 
crown  lands.  The  objection  was  overruled,  and  the  jury 
found  a verdict  for  defendants  on  all  the  issues  to  the  second 
count;  and  for  plaintiff  on  first  count,  and  205.  damages. 

Rule  Nisi  to  enter  non-suit  on  leave  reserved. 

Cosens  shewed  cause. 
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McPherson  supported  the  rule,  referring  to  15  Vic.  ch. 
159;  Co.  Lit.  15  ; Harper  v.  Charlesworth,  4 B.  & C.  583: 
and  contended  plaintiff  was  not  an  in  truder  upon  the  Crown, 
but  like  a tenant  at  suffrage,  or  in  possession  with  assent  of 
the  Crown,  sufficient  to  support  a trespass  against  a wrong- 
doer at  common  law. — Doe  dem.  Watt  v.  Morris,  2 B.  N.  S. 
189 ; Monahan  v.  Foley  et  al.,  4 U.  C.  Q.  B.  R.  129  ; 
McLaren  v.  Rice,  5 U.  C.  Q.  B.  R.  151 ; Perry  v.  Buck,  12 
U.  C.  Q.  B.  R.  451. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

Until  the  recent  statute  16  Yic.  ch.  159,  a receipt  such  as 
the  plaintiff  produced  and  relied  on  entitled  the  vendee  of 
the  Crown  to  enter,  and  not  only  to  maintain  trespass  against 
tort  feazer  after  having  en teredo  but  to  bring  ejectment 
against  any  one  wrongfully  in  possession  ; and  though  the 
nature,  of  the  authority  so  to  enter,  or  to  bring  ejectment 
has  been  altered  by  the  late  act,  and  although  the  receipt 
expresses  no  authority  to  enter,  still  I think  that  when  a 
purchaser  has  entered  under  a contract  for  the  purchase 
though  he  could  not  hold  against  the  Crown,  he  may  be  re- 
garded as  so  far  possessed  as  to  be  able  to  maintain  trespass 
against  a stranger,  wrongfully,  and  with  force  and  arms, 
assailing  such  his  possession.  The  Queen  might  probably 
elect  to  treat  him  as  a mere  intruder,  if  he  entered  without 
the  sanction  of  a license  of  occupation.  So  a license  of  occu- 
pation when  afterwards  issued  would  confirm  a possession 
previously  taken.  Wherefore,  although  the  mere  receipt 
contains  no  such  license,  yet  looking  at  the  spirit  of  the 
statutes  and  the  former  provisions  on  this  head,  the  portion 
of  the  interest  acquired  by  the  purchaser  paying  one  or 
more  of  a series  of  instalments  to  become  due  at  yearly  or 
long  intervals,  and  the  prevailing  practice,  I think,  we  are 
justly  entitled  to  regard  a vendee  of  the  Crown,  who  has 
paid  one  or  more  instalments,  and  has  entered  into  peaceable 
occupation  of  the  land  purchased,  entitled  to  support  an 
action  of  trespass  in  defence  of  such  possession  against 
wrongdoers,  so  long  as  the  Crown  does  not  dissent  to  such 
occupation.  The  Crown  land  agent  said  purchasers  were 
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all  considered  entitled  to  enter  on  obtaining  a receipt ; and 
it  is  evident  it  could  not  be  regarded  or  contemplated  that 
the  land  was  to  lie  waste  or  in  its  natural  state  without  im- 
provement until  the  whole  of  the  purchase  money  was  paid, 
by  instalments  at  yearly  intervals.  The  plaintiff  having 
entered  in  the  -assertion  of  a supposed  right  and  made  some 
improvement,  and  having  partly  erected  a log  house,  he  was 
in  possession  in  point  of  fact  of  so  much  of  the  lot,  and  the 
trespass  complained  of  was  upon  such  actual  possession.  To 
hold  that  even  a squatter’s  house,  whether  built  or  in  course 
of  building,  might  be  destroyed  by  strangers  wrongfully 
felling  trees  upon  them,  or  by  other  acts  of  violence,  on  the 
technical  ground  that  the  possession  remained  in  the  Crown, 
notwithstanding  the  intrusion  of  the  squatters,  would,  I 
think,  be  carrying  the  doctrine  too  far,  or  misapplying  it  to 
the  wild  lands  of  the  crown  in  Upper  Canada  in  a contract 
between  a peaceable  occupant  and  a wrongdoer,  and  be  in- 
consistent with  the  legislative  provison  that  has  existed  in 
favor  of  unauthorized  occupants — 4 & 5 Vic.  ch.  100,  sec.  25; 
7 Vic.  ch.  11,  sec.  7;  and  the  regulations  of  the  Executive 
Government  in  that  behalf,  under  16  Vic.  ch.  159,  sec.  25. 

Whatever  arguments  or  rules  apply  to  the  case  of  squatters 
must  operate  a fortiori  in  favor  of  vendees  of  the  Crown, 
who  may  have  entered  after  obtaining  receipts  for  one  or  more 
instalments,  but  before  receiving  formal  licenses  of  occupation. 

Rule  discharged. 


James  Dowling,  Ellen  Dowling  his  Wife,  and  Mary 
Moore,  v.  James  Power. 

Devise — Executors — Sale  by. 

A.  by  will  devised  as  follows  : “ I give  and  bequeath  to  my  wife,  after  my 
decease,  the  proceeds  of  one  half  of  all  my  lands,  cattle  and  other  effects 
of  every  kind  whatsoever  to  me  belonging  at  the  time  of  my  decease,  and 
the  other  half  of  my  said  lands,  cattle  and  effects  of  every  kind  whatso- 
ever I leave  in  the  hands  of  my  executrix  and  executors,  to  pay  all  my 
just  debts,  &c. ; ” and  appointed  his  wife  executrix,  and  two  other  per- 
sons executors. 

Held,  that  by  such  devise  the  estate  passed  to  the  executors  to  sell,  &c., 
and  did  not  confer  only  a mere  power  to  sell. 

Ejectment  for  part  of  lot  No.  26,  North  Shore,  Prince 
Edward’s  Bay,  Marysburg,  in  possession  of  James  Moore  at 
his  death.  Writ  issued  3rd  of  September,  1855. 
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It  was  proved  that  James  Moore  had  been  ten  years  in 
possession,  and  died  in  January,  1851,  withotit  issue,  leaving 
the  two  female  plaintiffs,  daughters  of  his  eldest  brother 
William,  surviving.  The  two  other  brothers  left  children, 
John  and  Edward. 

Will  3rd  January,  1852.  “ First.  I give  and  bequeath  to 

my  well-beloved  wife,  Eleanor  Moore,  after  my  decease,  the 
proceeds  of  one-half  of  all  my  lands  and  cattle  and  other 
effects  of  every  kind  whatsoever  to  me  belonging  at  the  tiftie 
of  my  decease  ; add  the  other  half  of  my  said  lands  and  cattle 
and  effects  of  every  kind  whatsoever  I leave  in  the  hands  of 
my  executors  and  executrix  to  pay  all  my  just  debts,  and  to 
give  my  body  a decent  Christian  burial ; and  should  there 
remain  any  surplus,  then  it  is  my  will  and  desire  that  such 
remainder  shall  vbe  given  to  the  Catholic  Church,  for  the 
performing  of  masses  for  the  benefit  of  my  departed  spirit.” 
Appoints  his  wife  executrix  and  John  McDonell  and  William 
Synet  executors.  Registered  30th  of  January,  1854.  / 

March  4,  1854  : Deed  by  executors  and  executrix  to  de- 
fendant in  consideration  of  <£350 : registered  6th  March, 
1854.  It  recited  the  will,  and  the  intention  to  sell  for  the 
purpose  therein  indicated,  in  pursuance  of  the  powers  thereby 
conferred,  &c. 

The  learned  judge  ( Draper , C.  J.)  ruled  in  favor  of  the 
plaintiffs.  Rule  Nisi  to  set  aside  the  verdict  as  against  law 
and  evidence,  for  misdirection,  and  on  affidavits  objected  to 
as  filed  too  late.  Personalty  sold  for  £143  11s.  lOtf. : half 
would  be  £71  155.  11  d. 

The  Solicitor-General  shewed  cause,  and  contended  that 
plaintiff  was  entitled  to  an  undivided  one-eighth  or  two- 
sixteenth  parts — Doe  Humberstone  v.  Thomas,  3 O.  S.  516. 

He  objected  to  the  reception  of  the  affidavits  offered,  as 
being  sworn  sinc§  the  time  for  moving  and  not  filed  in  time  : 
that  one  of  the  deponents  was  examined  at  the  trial,  and 
another  was  present,  yet  not  called,  tie  also  objected  to  the 
rule  as  being  in  the  name  of  John  instead  of  James  Dowling. 
If  affidavits  received,  still  that  it  was  necessary  to  defendant 
to  have  proved  debts  to  warrant  and  support  a sale ; and 
that  the  affidavits  are  vague,  and  do  not  shew  with  tangible 
3 p v.,  u.  c.  c.  p. 
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certainty  any  debts  that  required  the  sale  of  the  land.  The 
want  of  personal  assets  not  sufficiently  shewn. 

Wilson , Q.  G.j  in  reply,  contended : First.  That  the  recep- 
tion of  the  affidavits  rested  with  the  court.  Second.  And 
they  shew  that  debts  were  owing.  Third.  And  if  debts  ex- 
isted, the  sale  was  valid  in  favor  of  the  purchaser.  Fourth. 
But  that  the  will  passed  the  estate  to  the  executors,  and 
proof  of  debts  was  not  required.  That  the  word  “proceeds” 
implied  a sale,  and  the  intent  was  clear  that  all  should  be 
sold  and  the  proceeds  disposed  of  as  directed  ; at  all  events 
the  executors  could  sell  half,  the  words,  “ I leave  in  the  hands 
of  my  executors,”  being  equivalent  to  a devise  to  them  to  sell. 
The  widow  is  both  devisee  and  executrix,  and  her  undivided 
interest  enabled  the  sale  of  the  whole.  The  superstitious 
use  is  not  material  to  the  point — Blatch  v.  Wilder,  1 Atk. 
429  ; Doe  dem.  Jones  v.  Owens,  1 B.  & Ad.  318.  A devise 
to  executors  to  pay  debts,  though  only  a life  or  yearly  inte- 
rest, would  support  the  deed  so  far — Doe  dem.  Goldin  v. 
Lakeman,  2 B.  & Ad.  42 ; 1 Yes.  Sen.  42-171 ; 2 Preston  on 
Estates,  75;  8 Yin.  Ab.  236;  2 Yernon,  153;  1 Ch.  Ca.  196, 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

If  it  is  incumbent  upon  the  plaintiff  to  prove  the  existence 
of  debts,  for  the  satisfaction  of  which  it  became  necessary  to 
sell  the  lands  of  the  devisor,  I should  be  in  favor  of  granting 
a new  trial  on  payment  of  costs,  to  afford  the  defendant  the 
opportunity  of  proving  such  debt  or  debts,  although  such 
proof  was  neglected  or  omitted  at  the  last  trial,  and  although 
the  affidavits  in  support  of  this  rule  have  been  sworn  and 
filed  at  too  late  a day.  The  defendant  appears  to  be  a bona 
fide  purchaser  for  value  under  a will,  the  construction  of 
which,  in  my  opinion,  is  very  doubtful ; wherefore,  before  the 
defendant  is  dispossessed,  I think  we  ought  to  afford  him  the 
benefit  of  another  trial — although  we  do  rather  infringe  upon 
the  general  rules  of  practice  on  the  subject  of  new  trials. 

But  as  to  the  will  itself,  I am  much  inclined  to  think  it 
devised  the  estate  to  the  executors  to  sell,  and  did  not  confer 
upon  them  a mere  power.  It  certainly  did  give  the  power  to 
sell,  or  it  did  give  a legal  interest  in  the  land  by  virtue  of 
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which  the  executors  could  sell ; and  if  any  estate  or  interest 
is  given,  I do  not  see  that  it  can  be  less  than  a fee. 

What  weighs  with  me  are  the  consideration  that  on  the 
whole  will  it  is  evident  the  testator  did  not  intend  to  die  in- 
testate as  to  any  part  of  his  land.  That  he  in  the  first  place 
devised  the  proceeds  of  one-half  of  all  his  lands,  cattle  and 
other  effects  of  every  kind  whatsoever  to  his  wife,  under 
which  words  I think  she  took  an  absolute  interest  in  half  of 
the  land,  as  well  as  in  the  moiety  of  the  cattle  and  other 
effects;  and  that  the  devise  of  the  proceeds  of  the  land, 
&c.,  was  equivalent  to  a devise  of  the  land  itself  (by  analogy 
to  cases  in  which  a devise  of  the  profits  has  been  held  to  pass 
the  estate),  especially  when  taken  in  connection  with  the  gift 
of  half  the  personal  effects  which  accompanies  it.  This  con- 
struction is  further  supported  by  the  devise  of  the  other 
moiety,  in  which  the  word  “ proceeds  ” is  not  used ; the 
words  are,  “ and  the  other  half  of  my  said  lands  and  cattle 
and  effects  of  every  kind  whatsoever,”  as  if  one  half  had 
been  already  disposed  of.  This  other  half  “ I leave  in  the 
hands  of  my  executors  and  executrix,  to  pay  allmy  debts,  &c., 
and  should  there  remain  any  surplus,  then,”  &c.  Now  this 
imports  that  there  were  debts  to  be  paid,  which  debts  might 
exhaust  more  than  half  the  personal  assets  (the  other  half 
being  specifically  given  as  a legacy  to  the  widow)  and  enti- 
tled to  exoneration  by  the  moiety  of  the  lands ; but  should 
there  remain  any  surplus  it  was  to  be  given  to  the  Catholic 
Church,  for  the  performance  of  masses  for  the  benefit  of  his 
departed  spirit.  This  is  said  to  be  a superstitious  use  and 
void,  and  also  void  for  uncertainty  as  to  what  church  is 
meant;  but  it  shews  the  intention  of  the  testator  not  to  die  in- 
testate, or  to  leave  anything  undisposed  of;  and,  however  inva- 
lid as  to  the  object,  it  does  not  follow  that  the  whole  clause 
is  void,  as  the  case  of  Cary  v.  Abbott  (7  Vezy,  495)  shews. 

There  is  no  intention  evinced  that  the  land  should  not  be 
sold  to  pay  debts:  it  was  apparently  expected  to  be  necessary; 
and  if  so,  the  devise  in  trust  or  power  to  sell,  whichever  it  be, 
was  not  limited  to  that  object,  so  that  the  residue  could  go 
over  to  residuary  devisees  or  legatees;  for  the  whole  moiety  of 
lands  and  personal  effects  is  left  in  the  hands  of  the  executors 
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for  the  twofold  purpose  of  paying  debts,  and  should  there 
remain  any  surplus,,  such  remainder  was  to  be  given  to  the 
Catholic  Church,  &c.;  shewing,  I think,  that  the  executors 
were  to  pay  debts  and  give  any  surplus  to  such  church. 
Being  saleable  for  the  satisfaction  of  debts,  a trust  or  power 
over  the  whole  follows,  according  to  the  cases  of  Doe  Tomp- 
kins v.  Willan  (2  B.  & A.  84),  Houston  v.  Hughes  (6  B.  & C. 
403—421). 

Bayley,  J.,  said,  upon  the  question  whether  the  trustees 
take  the  legal  fee  or  not : “ I think  that,  according  to  the 
case  of  Doe  Tompkins  v.  Willan,  where  an  estate  is  given  to 
trustees  and  their  heirs  indefinitely,  the  trustees  will  take 
the  fee,  if  the  purposes  of  the  trust  require  that  they  should 
have  the  absolute  property  in  them,  or  that  they  should  take 
it  for  an  indefinite  period  of  time,  unless  a contrary  intent 
is  manifested  on  the  face  of  the  will — Doe  Shelley  v.  Edlin 
(4  A.  & E.  582),  Doe  Cadogan  v.  Ewart  (7  A.  & E.  636),  Doe 
Davies  v.  Davies  (1  Q.  B.  430),  Watson  v.  Pearson  (2  Ex.  R. 
581-593,  and  American  Notes  at  the  end),  Adams  v:  Adams 
(6  Q.  B.  860),  1 Ch.  Cases,  196 ; 2 Preston  on  Estates,  75. 

Then  the  will  says  : “ The  other  half  of  my  said  lands,  &c., 
I leave  in  the  hands  of  my  executors  and  executrix;”  and  the 
question  is,  whether  these  words  are  equivalent  to  “ I leave 
to  my  executors  and  executrix that  is,  whether  the  words, 
“in  the  hands  of”  are  equivalent  to  the  word  “ to.”  He 
leaves,  using  the  word  not  as  meaning  that  he  suffers  the 
land  to  remain  where  the  law  would  place  it  (like  the  goods 
in  the  hands  of  the  executors);  but  he  prevents  the  land  from 
descending  to  the  heir,  and  leaves,  or  gives  or  devises  it.  If 
then  the  lands,  like  the  goods,  are  left  in  the  hands  of  the 
executors,  are  not  the  lands  given  or  devised  to  them  ? for  if 
not,  how  can  they  be  in  their  hands  if  not  vested  in  them  ? 
A power  of  sale  would  not  place  the  lands  in  their  hands  : 
they  would  descend  to  the  heir,  contrary  to  the  intent ; and 
they  are  not  devised  to  the  church  mentioned  in  any  other 
or  stronger  terms  than  to  the  executors.  In  the  hands  of 
means  in  the  executors,  as  if  it  were  the  lands,  &c.,  I leave 
in  the  executors,  &c.  As  to  the  disposing  power  with  which 
the  lands  were  so  left,  the  word  “ proceeds  ” in  the  prior 
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clause  may  be  material : the  proceeds  of  half  are  given  to 
the  widow,  the  other  half  is  left  in  the  han  ds  of  the  execu- 
tors to  pay  debts — that  is,  out  of  the  proceeds ; and  should 
there  remain  any  surplus,  it  was  to  be  given  to  the  church  > 
&c.  Should  there  remain  any  surplus  of  what  ? of  the  lands 
and  personal  effects,  or  of  the  proceeds  thereof  ? I think, 
taking  the  will  throughout,  it  means  the  latter ; the  surplus 
of  the  proceeds,  if  any  remained. 

Then  it  may  be  said,  if  the  devise  is  to  the  executors,  what 
estate  did  they  take,  in  the  absence  of  any  limitation ; and 
would  executors  of  executors  take,  or  the  heirs  of  the  execu- 
tors ? The  P.  s.  4 W.  IV.  ch.  1,  sec.  5.0  applies  to  the  first 
point,  independent  of  any  interest  to  be  drawn  from  the 
object  of  the  devise  and  the  necessity  for  the  executors 
taking  a fee  in  order  to  fulfil  it — Williams  on  Executors, 
628-9  : that  the  executor  of  an  executor  may  execute  a power 
of  sale — ib.  413-4. 

But  if  the  land  is  devised  to  executors,  it  would,  as  being 
a devise  in  trust,  descend  to  the  heirs  of  such  executors.  It 
is  to  be  observed  that  the  devisor  does  not  say  the  land  is 
left  in  the  hands  of  his  executors  to  be  sold,  but  to  pay  debts; 
which  6arri.es  with  it  the  right  to  sell  or  dispose  of  it,  as  a 
fund  or  means  of  realizing  funds  to  pay  such  debts. 

On  the  whole  I am  by  no  means  satisfied  that  the  exist- 
ence of  debts  is  material  to  be  proved  in  support  of  the  de- 
fendant’s title,  because  I think  it  was  the  intention  of  the 
devisor  that  his  land  and  goods  should  be  both  sold,  and  the 
proceeds  be  distributed  as  the  will  directs.  It  is  not  so  clear* 
however,  as  to  induce  me  to  dispose  of  the  case  upon  that  * 
ground,  until  it  be  ascertained  whether  there  were  debts  or 
not : with  that  view,  therefore,  I think  there  should  be  a 
new  trial,  on  payment  of  costs,  as  the  proof  ought  to  have 
been  at  the  last  trial. 


Per  Cur. — Rule  absolute. 
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Tilt  v.  Jarvis  et  al. 

Execution  creditor — Sheriff — Trespass  by. 

In  trespass  against  the  sheriff  and  A.  and  B. , plaintiff  claiming  the  goods, 
&c.,  under  a bill  of  sale,  proved  that  the  sheriff’s  bailiff  under  a writ  of 
Fi.  Fa.  at  the  suit  of  another  creditor  seized  the  goods  and  sold  them, 
and  after  paying  the  amount  of  that  execution,  paid  the  balance  to  A.  & 
B.  on  account  of  their  execution. 

Held,  after  verdict  for  plaintiff,  that  the  execution  creditors  A.  & B.  could 
not  be  made  trespassers  by  relation  or  adoption  of  the  sale  under  such 
prior  execution  ; and  that  there  being  no  proof  that  the  sheriff  himself 
did  anything,  nor  the  writs  produced  or  any  warrant  to  the  bailiff  that 
the  verdict  was  not  sustained  by  proof,  that  there  should  be  a new  trial 
without  costs. 

Writ  issued  23rd  June,  1855:  Declaration  20th.  September, 
1855. 

Trespass — For  on  the  1st  of  March,  1855,  and  on  divers 
days  and  times  since,  seizing,  taking  and  carrying  away  goods 
of  plaintifl — to  wit,  mares,  horses,  geldings,  two  horses,  wag- 
gons and  carriages,  one-horse  waggons  and  carriages,  cutters, 
two-horse  sleighs,  one-horse  sleighs,  double  and  single  har- 
ness, &c.,  including  household  furniture,  and  converting,  &c. 

Pleas — First.  Not  guilty.  Second.  Not  plaintiff  s goods. 

At  the  trial,  before  the  learned  Chief  Justice  at  Toronto, 
plaintiff  proved  a bill  of  sale  from  one  Stephen  Stroud,  who 
kept  an  inn  and  livery  stable  on  Toronto  street,  Toronto,  to 
plaintiff,  dated  20th  November,  1854,  of  all  the  goods 
“ hereunto  annexed.”  A schedule  being  annexed,  to  secure 
£260,  payable  with  interest  on  the  20th  of  February,  1855 ; 
affidavit  of  execution  thereof,  sworn  to  by  a subscribing 

witness  before  commissioners,  &c.,  the day  of 

(the  date  being  omitted  in  the  jurat).  It  was  proved  to  have 
been  filed  in  the  office  of  the  Clerk  of  the  County  Court  on  the 
20th  November,  1854 — i.  e.,  the  bill  of  sale,  with  schedule 
annexed,  and  affidavit  of  the  execution. 

It  was  objected  for  defendants  that  the  bill  of  sale  was 
inoperative,  referring  as  it  does  to  the  goods  annexed, instead 
of  the  schedule  annexed ; and  because  the  affidavit  did  not 
shew  on  the  face  of  it  when  it  was  sworn.  These  objections 
were  overruled,  and  the  case  proceeded. 

To  prove  the  alleged  trespass  the  plaintiff  proved  a writ  of 
Fi.  Fa issued  out  of  the  County  Court  of  York  and  Peel,  at 
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Toronto,  the  26th  of  July,  19th  Victoria,  1855,  directed  to 
the  sheriff  of  the  United  Counties  of  York  and  Peel,  against 
the  goods  of  Stephen  Stroud,  an  absconding  or  concealed 
debtor,  for  £107  185.  4 d,  in  favor  of  John  Ewart  and  George 
Ewart,  returnable  the  1st  of  October  term  then  next,  endorsed 
to  levy  £60  145  4d.,  with  interest  from  date,  and  125.  6d.  for 
writ ; received  by  the  defendant,  sheriff,  the  27th  of  July  1855*^ 

The  sheriffs  bailiff  said  he  seized  goods  under  this  writ, 
but  that  the  property  had  been  seized  before  under  other 
writs — viz.,  an  attachment  at  suit  of  the  Ewarts , and  two 
other  writs  of  Fi.  Fa.:  that  he  sold  under  these  writs,  and 
paid  over  part  of  the  proceeds  on  this  writ,  being  in  the  at- 
tachment suit : that  he  sold  household  furniture  of  Stroud’s, 
and  paid  out  of  the  proceeds  on  this  Fi  Fa.  £61  7 s.  7 \d.,  and 
paid  the  balance  remaining  to  Stroud’s  attorney  £14  145.  4<d. 
total  amount  of  sale  being  £156  195. ; disbursements  £13  5 5. 
7 \d.,  balance  £143  145.  4 \d.,  of  which  £65  8 s.  2d.  was  paid 
to  Price  for  Jacques;  and  £63  115.  1 \d.  on  Ewarts/ 
leaving  £14  145.  Id. : that  notice  was  served  forbidding  the 
sale  : that  Stroud’s  interest  in  a lease  was  sold ; the  balance 
was  paid  Smith,  partner  of  Dempsey,  in  Stroud’s  presence. 
Stroud  was  called  as  a witness,  and  said  that  the  sheriff* 
seized  the  goods  in  April,  and  that  all  seized  were  comprised 
in  the  schedule:  that  he  gave  a confession  of  judgment  to- 
the  Ewarts  to  enable  them  to  get  money  in  the  sheriff’s 
hands  to  attach  upon  any  overplus  after  the  other  Fi.  Fas.  ; 
but  did  not  tell  plaintiff,  nor  was  he,  Stroud,  at  the  sale,  nor 
did  he  know  of  his  own  knowledge  what  were  sold ; but  he 
said  he  left  this  province  on  the  29  th  of  April,  and  returned 
7th  of  June,  having  acquired  no  goods  in  the  meantime  ; and 
that  whatever  the  sheriff  sold  must  have  been  contained  in 
the  schedule. 

For  defendant  it  was  objected — First.  That  the  cognovit 
to  the  defendants  Ewarts  was  given  after  the  sheriff’s  sale 
(and  it  seemed  so) ; wherefore  the  defendants  could  not  be 
liable  as  trespassers.  On  the  other  hand  it  was  said  the 
goods  had  been  previously  attached  by  the  Ewarts  ; and  on 
that  ground  the  learned  Chief  Justice  ruled  that  they  would 
be  liable,  if  the  plaintiff’s  bill  of  sale  was  entitled  to  pre- 
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vail.  What  the  sheriff  s bailiff  said  respecting  the  attach- 
ment was  not  objected  to,  but  no  warrant  of  attachment  was 
produced.  It  was  also  questioned  whether  the  Ewarts’  re- 
ceiving the  proceeds  of  the  sale  was  not  a recognition  of  the 
trespass  : but  it  appeared  that  there  had  been  no  Fi.  Fa.  at 
their  suit  till  after  the  trespass  had  been  committed. 

The  case  proceeded,  and  defendants  called  witnesses  to 
impeach  the  bill  of  sale  to  plaintiff  as  fraudulent  against 
the  creditors  of  Stroud.  It  was  stated  that  certain  horses 
of  Stroud’s  had  been  sold  after  the  bill  of  sale,  and  the  pro- 
ceeds, £100  or  more,  received  by  plaintiff  and  applied  by 
him,  not  in  reduction  of  the  sum  secured  thereby,  but  to 
another  demand  he  claimed  to  have  against  Stroud  in  conse- 
quence of  joining  him  in  a promissory  note  for  a debt  he 
owed  to  Holmes  Co.  That  two  executions  having  issued 
against  Stroud’s  goods  in  January,  1855,  plaintiff  relieved 
him  by  joining  him  in  a promissory  note  for  the  amount. 
He  also,  about  the  time  of  the  bill  of  sale,  assumed  another 
debt  of  his  for  £13,  and  gave  a due-bill  for  the  amount,  at 
which  time  Stroud  alleged  that  Tilt  owed  him,  and  Tilt 
denied  it.  • 

At  the  trial  Stroud  said  the  debt  secured,  £262,  was  justly 
due ; but  Stroud  had  remained  in  possession  of  all  the  goods 
both  before  and  after  the  day  appointed  for  payment,  using 
and  disposing  thereof  as  he  pleased.  He  had  disposed  of 
various  things,  of  which  plaintiff  was  aware ; and  finally  he 
absconded  in  April,  taking  with  him  ahorse  and  buggy, 
worth  £75  ; and  plaintiff  declined  replevying  or  following 
the  goods  Stroud  had  otherwise  disposed  of.  Plaintiff,  after 
he  had  gone,  expressed  anxiety  about  the  creditors  of  Stroud, 
apprehending  that  unless  some  arrangement  was  made  they 
would  seize  the  goods,  &c. 

It  was  left  to  the  jury  to  find  for  plaintiff,  if  satisfied  the 
assignment  from  Stroud  to  him  was  honest,  real  boyia.  fide 
for  a debt  due ; a good  consideration,  and  not  collusive  and 
fradulent  as  a contrivance  to  cover  the  goods  from  executions. 
The  various  suspicious  circumstances  surrounding  the  case 
were  remarked  upon ; such  as  the  want  of  any  change  of 
possession ; their  being  allowed  to  remain  with  Stroud, — who 
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disposed  of  portions  of  the  goods  to  a large  amount, — con- 
trasted with  his  alleged  indebtedness  to  plaintiff  on  other 
accounts,  and  the  reasons  he  gave  to  explain  and  reconcile 
such  conduct;  also  the  plaintiff’s  conduct  and  conversations 
in  reference  to  those  transactions,  including  the  non-appli- 
cation of  the  proceeds  of  goods  sold  to  the  debt  secured, 
but  to  other  and  subsequent  alleged  liabilities  of  the  plain- 
tiff, assumed  or  incurred  for  Stroud. 

The  jury  found  for  plaintiff  £68  2s.  lOd,  being* the 
amount  applied  to  the  execution  of  the  Ewarts. 

Rule  Nisi  to  set  aside  the  verdict  as  contrary  to  law  and 
evidence,  and  the  weight  of  evidence  and  the  judge’s 
charge  ; also  for  misdirection,  and  on  affidavits  filed. 

The  affidavits  allege  surprise  at  Stroud’s  evidence  being 
inconsistent  with  his  conduct  in  relation  to  the  sheriff’s 
sale,  and  the  discovery  of  new  material  evidence. 

The  plaintiff  filed  a long  affidavit  in  reply,  strongly  assert- 
ing the  bonafides  of  the  bill  of  sale,  and  denying  the  truth  of 
many  of  the  principal  facts  alleged  in  impeachment  thereof. 

Eccles  shewed  cause. 

Macaulay,  C.  J. — I think  the  rule  should  be  made  ab- 
solute for  a new  trial,  without  costs. 

This  is  a joint  action  of  trespass  against  the  sheriff  and 
two  joint  execution  creditors;  and  the  facts  relied  upon  in 
proof  thereof  were, in  the  first  place,  the  alleged  seizure  and 
sale  of  the  goods  under  other  writs  of  Fi.  Fa.  at  the  suit  of 
other  creditors  of  Stroud,  such  sale  producing  a surplus 
beyond  the  amount  of  those  executions,  out  of  which  the 
sheriff  paid  a Fi.  Fa.  at  the  suit  of  the  two  Ewarts,  issued 
and  placed  in  his  hands  after  the  sale  of  goods. 

Now  the  Ewarts  could  not  be  made  trespassers  by  relation 
or  adoption  of  the  sale  under  such  execution,  for  the  prior 
seizure  and  sale  could  not  have  been  at  their  instance,  nor 
for  their  benefit,  nor  did  the  Fi.  Fa.  entitle  them  to  demand 
or  the  sheriff  to  pay  over  to  them  the  surplus  arising  from 
such  sale,  nor  do  I see  that  his  having  done  so  renders  the 
Ewarts  or  the  sheriff  liable  as  trespassers  on  that  account. 

Then  it  is  said  that  the  sheriff  had  previously  attached  the 
31  5 c.  P. 


490  COMMON  PLEAS,  HILARY  TERM,  19  VIC. 

goods  at  Ewarts’  suit,  under  a warrant  issued  by  them  against 
the  effects  of  Stroud,  as  an  absconding  debtor.  But  no  at- 
tachment was  produced  or  legally  proved,  nor  did  it  appear 
when  it  was  received  or  how  it  was  executed  by  the  sheriff, 
or  that  the  Ewarts  had  interfered  or  directed  the  attachment 
of  the  goods  in  question  under  it.  So  far  as  it  was  spoken 
of  by  the  witnesses,  I infer  that  the  sheriff  had  received  a Fi- 
Fa.  against  Stroud’s  goods,  and  had  seized  them  before  any 
such  attachment  came  to  his  hands  ; and  there  was  no  proof 
that  the  attachment  was  ever  laid  on  so  as  to  attach  upon  those 
goods,  if  that  could  be  done  while  they  were  already  under 
seizure  in  execution;  and  it  se'ems  the  Ewarts  obtained  judg- 
ment by  confession  against  Stroud,  and  not  by  the  ordinary 
course  of  an  attachment  suit,  though  it  appears  to  me  that 
the  confession  was  for  the  same  debt  or  demand  as-  the 
attachment,  if  any  attachment  really  issued. 

It  was  not  proved  that  the  goods  had  been  in  the  first  instance 
taken  under  an  attachment  at  Ewart’s  suit  before  any  Fi.Fa- 
came  to  the  sheriff’s  hands  ; and  if  it  was  received  after  the 
goods  had  been  seized  under  a Fi.  Fa.  its  mere  receipt  would 
mot  make  any  of  the  defendants  trespassers  ; and  the  sheriff 
could  not  and  did  not  afterwards  sell  the  goods  under  any 
such  attachment,  nor  was  it  pretended  that  he  did. 

I do  not  see,  therefore,  how  the  sheriff  or  the  Ewarts  can 
be  implicated  as  trespassers  by  reason  of  anything  shewn 
to  have  been  done  under  the  attachment,  assuming  there 
was  one — Wilson  and  another  v.  Trueman  and  another 
(6  M.  & G.  236),  Foster  v.  Bates  (12  M.  & W.  226),  Vere 
v.  Ashby  (10  B.  & C.  288). 

The  plaintiff,  feeling  these  difficulties,  offered  at  the  end 
of  the  case  to  waive  the  action  as  against  the  Ewarts  and 
restrict  it  to  the  sheriff,  on  the  ground  that  he  was  liable 
at  all  events  for  the  seizure  and  sale  of  the  goods  under 
whatever  supposed  authority. 

I do  not  find  proof  that  the  sheriff  himself  did  anything, 
or  that  the  writs  of  Fi.  Fa.  spoken  of  were  produced  or 
duly  proved,  or  any  warrant  under  them  given  to  Severs, 
the  bailiff,  who  seized  and  sold  the  goods.  Moreover,  the 
execution  of  other  writs  was  not  thetrespassopenedorrelied 
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upon  by  the  plaintiff’s  counsel ; and  the  damages  are  rendered 
against  all  the  defendants,  as  if  jointly  liable  by  reason  of  the 
Ewarts’  attachment  and  execution  for  the  amount  received 
by  the  Ewarts.  The  damages  were  rendered  in  respect  of 
the  proceedings  had  at  the  suit  of  the  Ewarts,  leaving  the 
sheriff  liable  for  anything  he  may  have  done  independently 
of  the  Ewarts. 

For  anything  done  on  behalf  of  the  Ewarts  the  sheriff  is 
not  liable  more  than  they,  and  the  damages  awarded  are 
therefore  unwarranted  as  against  all. 

Independently  therefore  of  the  question  of  fraud  as  against 
creditors  in  the  bill  of  sale  or  mortgage  set  up  by  the  plaintiff, 
the  verdict  seems  to  me  not  sustained  by  legal  proof. 

Rule  absolute. 


Eligh  v.  Winters. 

Trespass  quare  clcmsum  fregit. 

The  plaintiff  had  workmen  attending  a certain  steam  saw-mill : — defendant 
being  interested  in  getting  saw-logs  cut  up,  removed  plaintiff’s  fireman 
and  placed  another  man  in  his  stead,  also  several  of  defendant’s  own 
workmen  were  added  to  those  employed  by  the  plaintiff  : — owing  to  some 
mismanagement  the  boiler  burst.  At  the  trial  the  plaintiff  was  nonsuited 
for  want  of  evidence  of  trespass.  A rule  Nisi  was  obtained  to  set  aside 
the  nonsuit. 

Held,  that  there  was  sufficient  evidence  to  go  to  the  jury  that  defendant  was 
a trespasser  : that  whether  he  was  responsible  as  such  for  the  injury  done 
to  the  boiler  depended  on  the  nature  and  extent  of  his  interference  and  how 
far  he  was  implicated  as  a particips  in  the  acts  which  caused  the  explosion. 

Trespass  quare  clausum  fregit&vA  bursting  a steam-boiler 
of  plaintiff. 

Pleas — Not  guilty ; Not  possessed.  Plaintiff  nonsuited. 
Rule  Nisi  to  set  aside. 

The  question  is,  whether  there  was  evidence  for  the  jury 
to  shew  defendant  a trespasser  in  fact;  and  if  so,  whether  he 
was  as  such  responsible  for  the  accident  to  the  boiler,  which 
is  laid  as  aggravation. 

Cozens , for  defendant,  contended  there  was  not. 
Vankoughnet,  M.,  for  plaintiff,  supported  the  rule. 

There  was  evidence  that  in  the  plaintiff  s absence  defend- 
ant interfered  with  his  workmen,  placed  men  hired  by  him 
in  addition  to  those  left  there  by  the  plaintiff  to  work  at  the 


492  COMMON  PLEAS,  HILARY  TERM,  19  VIC. 

steam  saw-mill,  being  interested  in  getting  logs  cut  up:  that 
he  withdrew  the  plaintiff’s  fireman  from  the  boiler,  and  sent 
him  to  chop  wood,  and  placed  another  man  in  plaintiff’s 
service  in  charge,  who  mismanaged  it,  so  that  it  exploded, 
causing  great  damage  to  plaintiff’s  works — Reference  was 
made  to  Davison  v.  Wilson  et  al.  12  Ju.  647 ; Rosce  520, 
Ba.  Ab.  Trespass;  2 Rolls  Ab.  567 ; Gregory  v.  Piper,  9 
B.  & 0.  591 ; Weston  et  al.  v.  Woodcock  et  al.,  5 M.  & W. 
594;  Gordon  v.  Rolt,  4 Ex.  R.  365;  The  King  v.  The 
Inhabitants  of  Morton,  4 M.  & S.  48;  16  Pick,  206. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

Was  it  wrongful : was  defendant’s  entry  wrongful ; and 
if  so  a trespass ; and  if  so,  was  he  a particeps  in  exploding 
the  boiler  ? I think  the  evidence  shewed  that  the  plaintiff 
was  possessed,  and  that  the  defendant  trespassedupon  such 
possession.  The  injury  to  the  steam  boiler,  &c.,  is  laid  as 
matter  of  aggravation.  Whether  the  defendant  is  responsible 
therefor  must  depend  upomthe  nature  and  extent  of  hisinter- 
ference,and  upon  how  far  he  is  implicated  as  a particeps  in 
the  acts  which  caused  the  explosion.  The  evidence  goes  to 
shew  that  he  assumed  authority  over  the  plaintiff’s workmen, 
and  actually  removed  the  plaintiff’ s regular  fireman  and 
placedanother  in  charge  of  the  boiler.  If  he  was  a trespasser 
on  the  close  akthe  time  he  made  such  change,  and  if  the  sub- 
stituted fireman  was  at  the  time  of  the  accident  acting  in 
obedience  to  his  orders  and  with  his  knowledge  and  consent, 
and  if  the  whole  was  an  illegal  proceeding  on  his  part,  it  is 
difficult  to  see  on  what  ground  he  is  exempted  from  responsi- 
bility for  the  consequences.  How  far  all  may  have  been  done 
with  the  plaintiff’s  leave  and  license,  or  with  the  leave  and 
license  of  his  foreman  or  agent  in  charge,  I shall  not  antici- 
pate. On  these  pleadings  and  on  this  evidence  I think  the 
nonsuit  should  not  have  been  granted. 


Rule  absolute. 
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McGregor  v.  McArthur, 

Evidence — Gross-examination . 

In  assumpsit  for  breach  of  promise  of  marriage  the  defendant  is  entitled  to 
cross-examine  plaintiff’s  own  witness  respecting  the  general  bad  character 
of  the  plaintiff. 

Assumpsit  for  breach  of  promise  of  marriage.  J udgment 
by  nil  elicit. 

This  wasarulei\Tmtosetiaside  the  assessment  of  damages, 
the  learned  judge  havingrefused  toadmit  a witness  of  plain- 
tiff to  be  asked  on  cross-examination  questions  respecting  the 
plaintiffs  general  badness  of  character;  and  the  question  is, 
whether  general  bad  character  can  be  proved  in  mitigation 
of  damages. 

McPherson  shewed  cause.  Cozens  supported  the  rule. 
Reference  was  made  to  Moor  v.  Adam,  2 Chy.  Rep.  198  ; 
S.  C.  5 M/&  S.  156,  is  quite  in  point. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  "court. 

I thiilk  it  was  competent  to  the  defendant’s  counsel  to  ask 
the  plaintiff’s  witness  the  proposed  question  on  cross-exami- 
nation. I doubt  not  general  bad  character  unknown  to  the 
defendant  might  support  a plea  in  bar  ; but  bad  character 
might  be  shewn  to  some  extent  and  yet  fall  short  of  a bar. 
It  is  not  set  up  as  a bar ; and  in  seeking  damages  for  a 
breach  of  contract  in  which  character  might  be  very  material, 
the  plaintiff  maybe  expected  to  come  prepared  to  meet  any 
general  disparagement  of  her  character  that  might  be  at- 
tempted on  cross-examination  of  her  own  witness,  and  to 
support  a general  good  character.  It  is  certainly  laid  down 
as  a rule  that  facts  goingto  establish  a justification  are  inad- 
missible in  mitigation  of  damages.  However  mere  rumours  or 
suspicions  may  be  allowable,  and  it  may  be  difficult  to  draw 
the  line  between  them,  still  I think  the  general  estimation  in 
which  plaintiffs  character  was  held  might  be  asked  of  her 
own  witnesses,  with  a view  to  damages.  An  unfavourable 
answer  might  be  rested  uponmere  rumour  or  general  reputa- 
tion; but  specific,  tangible  facts  that  would  support  a plea  in 
bar,  or, — as  in  the  case  of  Foot  v.  Hayne  (C.&  P.545), — the 
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defendant  may  have  heard  more  or  less  of  the  disparaging* 
facts  or  rumours  before  making  the  promise ; though  it  is  to  be 
observed  that  in  that  case  the  defence  in  bar  was  open  to  the 
defendant  under  the  general  issue,  beingbef  ore  the  new  rules. 

Entertaining  a strong  impression  that  the  question  ought 
to  have  been  allowed,  arising  as  it  did,  I think  the  rule 
should  be  made  absolute,  without  costs. 

Per  Our— Judgment  accordingly. 


Boyd  v.  Cheney. 

In  consequence  of  arrangements  for  uniting  the  Grand  Trunk  Telegraph 
Company  with  the  British  North  American  Association,  the  superintendent 
of  the  former  Company,  on  the  19th  of  December,  1854,  wrote  to  its  presi- 
dent and  directors,  expressing  his  readiness  (“in  order  not  to  embarrass 
the  company  in  its  operations)  to  cease  his  connection  with  it  on  the  31st 
of  December,  1854,  on  the  company’s  guaranteeing  to  him  the  continuance 
of  his  salary  at  its  present  rate  for  six  months  from  and  after  the  1st  of 
January,  1855.”  _ On  the  same  day  the  president  wrote  .the  following 
reply:  “ We  are  in  receipt  of  your  favour  of  this  date  upon  the  subject 
of  your  retiring  from  the  office  you  now  hold  under  us.  We  will  be  happy 
to  meet  you  in  the  way  set  forth  ; and  we  hereby  pledge  ourselves  to  carry 
out  the  provisions  mentioned  in  your  behalf. — Signed,  Geo.  H.  Cheney, 
President,  on  behalf  of  myself  and  the  directors  of  th  eG.  T.  T.  Company.  ” 
Held , that  the  undertaking  in  the  president’s  reply  amounted  to  a personal 
guarantee  : Richards,  J. , dissentiente. 

Writ  issued  on  the  28th  of  August,  1855. 

Declaration  alleges  that — to  wit,  on  the  1st  of  October, 
185  5 — plaintiff,  at  the  request  of  the  Canadian  Grand  Trunk 
Telegraph  Company,  became  and  was  superintendent  of  said 
company  at  a yearly  salary  of  X400,  payable  in  monthly 
instalments, and  so  continued  to  the  19th of  December,  1854, 
and  entitled  to  continue  to  the  1st  of  October,  1855.  Defend- 
ant, in  consideration  that  plaintiff,  at  the  request  of  the  said 
company,  would  retire  and  give  up  his  said  office  on  the  31st 
of  December,  185  4,  promised  plaintiff  his  salary  aforesaid  at 
the  rate  aforesaid,  payable  monthly  as  aforesaid,  should  be 
continued  to  be  paid  to  him  for  six  months  from  and  after 
the  first  of  January,  1855.  Plaintiff  avers  that  confiding, 
&c.,he  did  relinquish  and  retire  from  said  office;  yet  plaintiff 
has  not  received  any  part  of  said  six  months’  salary  from  the 
said  company  or  defendant,  though  requested. 

• Second  count,  more  general : That  in  consideration  that 
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plaintiff  would  retire  from  the  said  company,  defendant 
promised  to  pay  him  six  months’  salary,  &c. : that  he  did  so, 
and  yet  defendant  hath  not  paid,  &c. 

Pleas — First.  Non-assumpsit.  Second.  Payment  and  issue. 

At  the  trial  the  plaintiff  produced  two  letters,  as  follows, 
in  support  of  his  case. 

1.  — “Canada  G.T.  Telegraph  Office,  Toronto,  Dec.  19, 1854. 
“ To  the  President  and  Directors  of  the  0.  T.  Teh  Co. : — 

“ Gentlemen, — In  consequence  of  your  having  made  certain 
arrangements  for  union  with  the  Br.  & Am.  Telegraph  Asso- 
ciation, and  part  of  the  plan  being  a change  in  the  mode  of 
superintendence  by  which  my  services  will  no  longer  be  re- 
quired, I shall  be  happy  (in  order  not  to  embarrass  the  com- 
pany in  its  operations)  to  cease  my  connection  with  it  on  the 
31st  inst.,  upon  the  company  guaranteeing  me  the  continu- 
ance of  my  salary  at  its  present  rate  for  the  six  months  next 
ensuing  from  and  after  January  1,  1855. 

“ (Signed),  J.  E.  Boyd.” 

2.  — “ Canada  G.T.  Telegraph  Office, Toronto,  Dec.  19, 1854. 
“ J.  R.  Boyd , Esq.,  Superintendent,  Toronto  : — 

“ Dear  Sfi*, — We  are  in  receipt  of  your  favour  of  this  date 
upon  subject  of  your  retiring  from  the  office  you  hold  under 
us.  We  will  be  happy  to  meet  you  in  the  way  set  forth,  and 
we  hereby  pledge  ourselves  to  carry  out  the  provisions 
mentioned  in  your  behalf. 

“ I remain,  Sir, 

“ Your  obedient  Servant, 

“ Geo.  H.  Cheney,  President. 

“ On  behalf  of  myself  and  the  directors  of  the  G.  T.  Tele- 
graph Company.” 

Verdict  for  defendant,  with  leave  to  move. 

This  is  a rule  to  enter  it  for  plaintiff  for  £114  11s,  8 d.} 
being  the  amount  charged  by  him,  £85  8s.  4c£.  having  been 
paid  by  the  company. 

Hagarty,  Q.  C.,  shewed  cause,  and  referred  to  the  P.  S. 
16  Vic.  ch.  10,  sec.  8,  under  which  the  defendant’s  company 
was  formed,  and  contended  there  was  no  personal  liability, 
only  a pledge  to  carry  out  the  proposal  contained  in  plain- 
tiff’s letter ; and  that  both  plaintiff’s  letter  and  defend- 
ant’s answer  shewed  both  were  contemplating  the  company 


496  COMMON  PLEAS,  HILARY  TERM,  19  VIC. 

exclusively,  of  which  company  both  were  officers;  and  that 
defendant  was  not  sued  as  one  of  the  company,  but  as  liable 
personally:  thatthe  company  was  liable  to  continue  plaintiff 
in  its  services  till  October,  1855 ; and  he  agreed  to  retire  at 
once  on  receiving  its  guarantee  of  six  months’ salary : that  it 
does  not  appear  the  company  refused  to  pay  plaintiff;  and  if 
it  did, his  remedy  would  be  against  the  company,  not  against 
defendant,  whose  only  undertaking  was  that  the  company 
should  guarantee,  not  that  he  would  pay  if  the  company  did 
not — Montreal  Bank  v.  De  Latre,  5 TJ.  C.  Q.  B.  R.  362 ; 
Healy  v.  Story  et  al.,  3 Ex  R.  3,  relied  on  by  plaintiff,  not 
in  point ; Lucas  v.  Beale,  10  C.  B.  736  is  in  defendant’s 
favour : — that  plaintiff’s  proposal  was  to  the  company,  and 
defendant’s  answer  is  accepted  on  its  behalf — not  more. 
The  plaintiff  did  not  offer  or  agree  to  retire  on  the  defend- 
ant’s guarantee;  nor  did  he,  in  reply  to  defendant’s  assurance, 
accept  it  as  a personal  contract.  If  the  defendant’s  answer 
bound  the  company,  plaintiff  must  look  to  it;  if  not,  it  did 
not  bind  defendant  to  a collateral  independent  contract — it 
was  not  the  object  or  intention  of  either  party.  Plaintiff 
expected  the  company  to  be  bound,  and  the  defendant’s 
letter  cannot  bind  both  the  company  and  himself  in  two 
separate  liabilities — Johnson  v.  Hamilton,  13  U.  C.  Q.  B. 
R.  211. 

Reid,  in  reply,  urged — that  the  only  question  was,  whether 
defendant  is  liable  personally : that  his  answer  did  not  bind, 
nor  profess  to  bind  the  company:  thatthe  plaintiff  addressed 
the  directors,  and  the  defendant  answered  for  himself  and 
them — Healy  v.  Story  et  al.,  3 Ex.  R.  3,  is  in  point ; and 
that  the  plaintiff  may  recover  on  the  declaration  as  framed 
— Kennedy  v.  Gouveia,  3 D.  & R.  503  ; Appleton  v.  Binks, 
5 East,  148  ; Bacon  v.  Dubarry,  1 Lord  Ray.  246  ; Burrell 
v.  Jones  et  al.,  3 B & Al.  47  ; Magee  v.  Atkinson  et  al., 
2 M.  & W.  440;  Higginson  et  al.  v.  Senior,  8M.  & W.  834  ; 
Bradlee  et  al.  v.  Boston  Glass  Manufactory,  16  Pick.  347 ; 
White  v.  Skinner,  13  Johnson,  307.  That  the  agent  is  bound 
if  the  principal  is  not,  and  he  had  no  authority  to  attempt 
binding  the  principal  as  in  this  case — Ambl.  777  ; Eaton  et 
al.  v.  Bell  et  al.,  5 B.  & Al.  34  ; 1 M.  & G.  845 ; Duffee  v. 
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Mason,  8 Cowan  2.  That  he  intended  to  bind  himself* 
and  not  the  company,  collecting  the  intention  from  the 
language  of  his  answer  to  plaintiff’s  letter. 

Macaulay,  C.  J. — In  this  case  the  Grand  Trunk  Tele- 
graph Company,  being  bound  to  continue  plaintiff  in  their 
service  until  October,  1855,  but  a new  arrangement  having 
been  made  for  uniting  it  in  May  to  the  British  North 
American  Telegraph  Company,  by  reason  whereof  his  ser- 
vices were  no  longer  required,  he  on  the  19th  of  December, 
1854,  addressed  a letter  to  the  president  and  directors  of 
the  company,  defendant  being  such  president,  proposing  or 
offering  to  cease  his  connection  with  the  company  on  the  3 1st 
inst.  upon  the  company  guaranteeinghim.  the  continuance  of 
his  salary  for  six  months  from  1st  January,  1855.  To  which 
defendant  answered  on  the  same  day,  saying,  “We  are  in 
receipt,  &c.,”  of  plaintiff’s  letter  upon  the  subject  of  his 
retiring  from  the  office  “you  now  hold  under  us:  we  will  be 
happy  to  meet  you  in  the  way  set  forth,  and  we  hereby 
pledge  ourselves  to  carry  out  the  provisions  mentioned  in 
your  behalf:”  signed  by  plaintiff,  president,  on  behalf  of 
myself  and  the  directors  of  the  said  Grand  Trunk  Telegraph 
Company ; and  plaintiff  withdrew  on  the  faith  of  it. 

Now,  on  the  19th  of  December,  it  would  seem  that  the 
Grand  Trunk  Telegraph  Company  was  about  being  united 
with,  if  not  merged  in,  another  company,  and  plaintiff’s 
services  were  no  longer  required  : in  that  state  of  things  he 
proposed  to  retire,  upon  the  company  guaranteeing  him  a 
continuance  of  his  salary  for  six  months.  Now  the  term 
“guaranteeing”  may  be  understood  in  two  senses;  that  is, 
as  meaning,  according  to  the  import  of  the  word,  that  defend- 
ant’s company  before  uniting  should  guarantee  the  continu- 
ance of  salary  to  be  paid  by  the  united  company,  so  as  to 
create  an  obligation  to  pay,  existing  and  binding  .upon  the 
original  company  or  upon  such  united  company  at  the  time 
of  the  union,  for  the  separate  and  independent  existence 
of  the  Grand  Trunk  Company  was  to  cease;  or  the  words  may 
be  understood  to  mean  paying,  or  upon  the  company 
&c,  The  objection  to  this  reading  is,  that  after  the  union 
anotheror  joint  company  would  alone  be  in  a position  to  pay. 
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Then,  to  bind  the  Grand  Trunk  Company  to  such  a guar- 
antee the  statute  16  Vie.  ch.  10,  sec.  8,  requires  certain  for- 
malities to  be  observed,  admitting  that  such  an  obligation 
founded  on  such  a consideration  could  be  legally  incurred  by 
the  company;  but  the  necessary  formalities  were  not  observed 
on  this  occasion.  In  lieu  thereof  the  defendant  pledged  him- 
self to  carry  out  the  provisions  mentioned  in  plaintiff’s  behalf. 
The  provisions  mentioned  were  in  strictness  perhaps  the 
guarantee  by  the  company  of  a continuance  of  his  salary; 
in  substance,  that  such  salary  should  be  continued  and  paid 
for  six  months.  In  the  absence  of  anything  further  the 
defendant  pledged  himself  that  plaintiff’s  salary  should  be 
continued:  he  guaranteed  it;  and  the  plaintiff,  acting  upon 
his  pledge,  performed  and  executed  the  conditions  on  his  part, 
thereby  evincing  his  acquiescence  in  the  defendant’s  pledge. 

There  was  ample  consideration  for  the  defendant’s  pro- 
mise; and  the  promise  was  that  plaintiff’s  salary  should 
be  continued  and  paid  for  six  months.  The  breach  is  non- 
payment or  non-performance  of  such  promise. 

It  is  contended,  and  with  great  force,  that  the  defendant  is 
not  liable,  having  acted  only  as  an  agent  or  organ  ofthe  com- 
pany, without  intention,  expressed  or  implied,  to  become  per- 
sonally liable.  It  is  very  probable  that  if  the  defendant 
thought  anything  about  it,  he  did  not  in  his  own  mind  intend 
or  expect  to  be  personally  pledged  or  bound;  and  that  to  hold 
him  liable  would  be  contrary  to  his  intention  and  to  the  expec- 
tation of  both  parties.  Still,  the  legal  effect  of  the  correspon- 
dence must  be  determined  by  the  language  and  the  object  in 
view;  and  the  defendant  did  emphatically  pledge  himself  (to- 
gether with  the  directors),  and  signed  such  pledge  on  behalf  of 
himself  and  such  directors. — “We  hereby  pledge  ourselves, 
&c.,”  may  as  against  defendant,  be  thus  read,  “I  hereby  pledge 
myself,  G.  H.  C.  President,  on  behalf  of  myself;”  including 
the  original  directors,  does  not  make  it  the  less  a pledge  of 
himself,  &c.,  signed  on  behalf  of  himself,  unless  it  would 
affect  the  question  of  intention;  and  the  plaintiff  relied  and 
acted  upon  it.  If  he  has  no  remedy  against  defendant,  he 
has  no  remedy  at  all;  and  if  the  letters  do  in  themselves 
constitute  a binding  contract  between  the  parties  personally, 
the  plaintiff  is  entitled  to  the  benefit  of  it. 
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If  the  defendant  acted  within  the  scope  of  his  authority, 
it  may  follow  that  the  company  are  liable  to  re -imburse  him, 
or  that  he  is  entitled  to  contribution  from  the  other  direc- 
tors. The  plaintiff  has  no  recourse  against  the  former  ; and 
if  an  innocent  party  must  suffer,  it  seems  more  reasonable 
that  the  defendant  and  the  other  directors  should  pay  the 
plaintiff,  than  that  he  should  go  unpaid  because  they  fail  to 
carry  out  the  provisions  on  his  behalf  which  they  pledged 
themselves  to  do.  If  the  defendant  and  the  directors  incur- 
red joint  liability,  of  course  defendant  is  solely  liable  in  the 
absence  of  any  plea  of  non-joinder. 

There  still,  however,  remains  the  difficulty  of  determining 
the  intention  as  gathered  from  the  tenor  of  both  letters. 
Bowen  v.  Morris  (2  Taunton  37 4) — Morris,  who  was  plaintiff 
below,  defendant  here  in  error,  was  mayor  of  the  corporation 
of  The  mayor,  burgesses  and  commonalty  of  the  borough  of 
Carmarthen  ; which  corporation  owned  lands  in  fee,  which 
were  sold  at  auction  under  certain  conditions  of  sale  as  to 
deposit,  payment,  conveyance,  &c.,  and  the  defendant  below 
became  the  purchaser.  Upon  which  there  was  written,  at 
the  foot  of  the  conditions — “ The  above  mentioned  pre- 
mises, &c.,  were  this  day  sold  to  David  Bowen  for  £1000, 
subject  to  the  conditions  of  sale  within  mentioned ; and 
David  Bowen,  the  purchaser  or  highest  bidder  of  the  said 
lot,  and  Thomas  Morris,  Esquire,  the  mayor  of  the  said  cor- 
poration, on  behalf  of  himself  and  the  rest  of  the  bur- 
gesses and  commonalty  of  the  commonalty  of  the  borough 
of  Carmarthen,  the  vendors  of  the  premises,  do  hereby  mu- 
tually agree  to  perform  and  fulfil  on  each  of  their  parts  re- 
spectively the  within  conditions  of  sale. — Signed T.  Morris, 
Mayor ; David  Bowen.” 

It  was  held  the  plaintiff  below  could  not  maintain  an  ac- 
tion of  assumpsit  in  his  individual  capacity  against  Bowen 
for  breach  of  this  contract.  It  was  argued  on  Bowen’s  behalf 
that  the  plaintiff  below  signed  the  contract  not  as  principal 
but  as  agent  for  the  corporation,  and  that  if  he  did  not  indi- 
vidually contract  with  the  defendant  below,  the  defendant 
below  did  not  contract  with  him  individually;  wherefore,  if 
the  corporation  had  refused  to  convey,  Bowen  would  have 
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had  no  right  of  action  against  Morris — Unwin  v.  Wolsey 
(1  T.  K.  674),  Appleton  V.  Bincks  (5  East,  148). 

Mansfield,  C.  J.,  remarked  during  the  argument  of  Abbott, 
counsel  for  Morris,  that  the  declaration  avers  that  the  defend- 
ant “in  error  undertook,  not  that  he  would  convey, but  that 
the  corporation  should  convey;  nowthe  contract  is,  that  the 
defendant  in  error,  on  behalf  of  himself  and  the  rest  of  the 
corporation,  undertook  to  fulfil  the  conditions  of  sale;  thus 
far  it  is  in  words  different  from  the  contract  alleged,  that  the 
corporation  should  convey;  and  it  is  singular  if  he  were  con- 
tracting for  himself  that  he  should  add  the  words  ‘on behalf 
of  the  rest  of  the  corporation/  ” 

In  deciding  that  the  contract  did  not  bind  the  defendant  in 
error  personally  because  he  did  not  contract  on  behalf  of 
himself  personally  but  on  behalf  of  the  corporation,  and  that 
he  acted  merely  as  agent,  said  : “And  although  the  corpora- 
tion had  not  constituted  the  mayor  their  bailiff  or  agent  by 
instrument  under  seal,  so  that  he  was  not  competent  by  that 
contract  to  bind  the  corporation,  yet  as  the  plaintiff  in  error 
signed  it,  perhaps  the  corporation  might  have  sustained  an 
action  on  this  contract — Pidcocketal.v.  Bishop  (3D.&R). 

Healey  v.  Story  et  al.  (3  Ex.  R.  3) — the  case  of  a pro- 
missory note  : — “ We  jointly  and  severally,”  &c.  Parkins 
v.  Connell  (5  Ex  R.  381)  was  an  action  on  an  Australian 
bank  note : — “ We  the  directors  of  the  Royal  Bank  of 
Australia,  for  ourselves  and  the  other  shareholders  of  the 
company,  jointly  and  severally  promise,  Ac. : signed  by 
four  directors,  defendant  being  one  of  them.  He  was  con- 
sidered personally  liable— Clay  et  al  v.  Southern  (7  Ex. 
R.  716),  Nicholls  et  al.  v.  Diamond  (9  Ex.  R.  154),  Ed- 
wards v.  Cameron’s  Coalbrook  Railway  Company  (6  Ex.  R. 
269), Halford  v.  Cameron’s  Coalbrook  Railway  Company 
(16  Q.  B.  442),  Jenkins  v.  Hutchinson  (13  Q.  B.  752),  Jones 
v.  Downman  (4  Q.  B.  235),  Downman  v.  Williams  et  al.  (7 
Q.  B.  103),  Wilson  v.  De  Zulueta  et  al  (14  Q.  B.  405), 
Maclarey  et  al.  v.  Sutherland  et  al.  (3  E.  & B.  1),  Colley  v. 
Smith  et  al.  (2  M.  &;  R.  96),  Buckley  ex  parte  In  re  Clarke 
(14  M.  & W.  469),Mahony  v.  Kekule  (14  C.  B.  396). 

In  reference  to  the  case  of  Bowen  v.  Morris  it  may  be  said 
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the  plaintiff  made  no  contract  with  the  defendant  and  direc- 
tors to  retire  from  the  office  legally  binding  upon  him  and 
such  as  they  could  enforce ; wherefore,  for  want  of  reciprocity ; 
there  could  be  no  contract  to  pay  on  their  part,  the  essence 
of  a contract  being  mutuality.  The  plaintiff’s  letter  certainly 
did  not  contain  proposals  or  overtures  to  contract  with  the 
defendant  and  directors  personally,  but  it  addressed  them  as 
representing  the  company.  The  reply  of  the  defendant  did 
not  preserve  the  distinction  or  profess  to  be  a mere  response 
on  behalf  of  the  company.  It  contained  an  express  pledge 
of  the  defendant  and  the  directors,  and  implicitly  undertook 
that  if  the  plaintiff  withdrew  as  he  proposed,  they  would  carry 
out  the  provisions  mentioned  in  his  behalf.  But  even  if  so 
it  is  said  to  amount  to  a mere  proposal  on  the  defendant’s 
part,  to  which  no  reply  was  made  by  plaintiff,  wherefore  no 
contract  could  grow  out  of  it ; also  that  its  terms  do  not  im- 
port such  a proposal,  but  a positive  pledge  in  adoption  of  the 
plaintiff’s  proposal,  which  being  addressed  to  the  president 
and  directors  or  the  company  as  representing  it,  their  answer 
should  be  regarded  as  the  answer  of  the  company,  or  as  their 
answer  on  behalf  of  the  company,  and  not  as  involving  any 
personal  assurance  or  undertaking  whatever.  The  difficulty 
I feel  is  to  reconcile  that  view  with  the  defendant  and 
directors  pledgingthemselves,and  the  defendant  signingon 
behalf  of  himseif  and  them,  instead  of  pledgingthecompany 
and  signing  as  president  on  behalf  of  the  company.  It  looks 
as  if  a personal  undertaking  was  intended  : the  defendant 
and  directors  pledge  themselves  to  carry  out  the  provisions 
mentioned,  as  if  the}7^  had  said,  “ We  adopt  your  proposal 
addressed  to  us,  and  pledge  ourselves  to  carry  out  the  pro- 
visions mentioned  in  your  behalf,”  meaning  the  continuance 
or  payment  of  his  salary  for  the  next  ensuing  six  months. 

It  is  true  he  did  not  write  back  to  say  he  retired  on  the 
faith  of  their  personal  pledge,  but  he  did  in  fact  retire 
on  the  faith  of  the  letter,  as  I understand,  and  thereby 
evinced  his  intention  to  rely  and  act  upon  the  defendant’s  let- 
ter asasufficient  security  or  pledge  for  the  continuance  of  his 
salary,  according  to  the  legal  effect  of  such  letter,  whatever 
that  might  be.  It  did  not  bind  the  company,  but  may  bind 
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the  defendant;  and  though  some  portion  of  the  six  months’ 
salary  was  after  wards  received  from  the  company,  such  pay- 
ments were  consistent  with  the  defendant’s  undertaking;  and 
a failure  to  pay  having  afterwards  occurred,  I cannot  but 
think  the  two  letters  and  the  plaintiff’s  withdrawal  from  the 
office  under  them  constitute  together  sufficient  proof  of  a 
personal  engagement  on  the  defendant’s  part  that  the  salary 
should  be  continued,  founded  upon  sufficient  consideration. 
The  plaintiff  did  retire  in  fact,  rendering  a promise  or  agree- 
ment on  his  part  with  the  defendant  and  directors  so  to  do 
unnecessary:  it  was  a contract  executed  at  once  on  his  part ; 
and  the  only  question  is  whether  it  was  a contract  executory 
on  the  defendant’s  part. 

If  the  promise  contained  in  his  letter  was  executory  on  the 
part  of  the  directors,  it  seems  to  me  it  must  have  meant  that 
they  shouldpersonally  execute  what  the  letter  promises.  It 
does  not  profess  to  bind  the  company  without  some  further 
act  on  their  part ; and  1 apprehend  the  language  adopted  is 
not  the  usual  style  in  which  theboardof  directors,  acting  on 
behalf  of  the  company  exclusively,  would  be  expected  to 
express  the  undertaking  of  the  corporation.  The  defendant, 
answering  for  himself  and  the  directors,  says  : “ We  hereby 
pledge  ourselves,”  and  then  signs  such  pledge  on  behalf  of 
himself  and  them. 

If  the  defendant’s  liability  should  have  been  left  to  the  j ury 
as  a question  for  them  depending  upon  intention,  I should 
readily  acquiesce  in  a new  trial,  with  costs  to  abide  the  event ; 
but  it  appears  to  me  to  form  a question  of  legal  construction 
on  the  face  of  the  letters;  and,  however  doubtful  such  legal 
construction  may  be,  the  best  opinion  I can  form  is  that  the 
defendant,  whether  designedly  or  not,  didassume  a personal 
responsibility  to  the  plaintiff,  and  that  the  verdict  should  be 
entered  in  his  favour. 

McLean,  J. — This  action  was  brought  to  recover  from  the 
defendant  a balance  claimed  by  the  plaintiff  to  be  due  to  him 
on  an  undertaking  of  the  defendant  for  a certain  amount  of 
salary  at  the  rate  of  £400  per  annum,  to  be  paid  to  him  for 
six  months  from  and  after  the  1st  day  of  January,  1855,  in 
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consideration  of  the  plaintiff  leaving  the  service  of  the 
Grand  Trunk  Telegraph  Company,  of  which  defendant 
was  president,  and  plaintiff  the  superintendent.  The  pleas 
are,  non-assumpsit  and  payment. 

There  was  no  question  at  the  trialas  to  the  amount  which 
the  plaintiff  was  entitled  to  receive, if  entitled  to  recover  any- 
thing against  the  defendant  in  his  individual  capacity.  He 
had  been  in  the  receipt  of  £400  per  annum,  or  at  that  cate,  as 
the  superintendent  employed  by  the  company;  and  certain 
arrangements  being  in  progress  for  union  with  another  com- 
pany, the  plaintiff,  on  the  19th  of  December,  wrote  to  the  pre- 
sident and  directors  expressing  his  readiness,  in  order  not  to 
embarrass  the  company,  to  cease  his  connection  with  it  on  the 
31st  of  December,  185  4,  on  the  company  guaranteeing  to  him 
the  continuance  of  his  salary  for  the  six  months  from  and  after 
the  lstof  January,  1855.  To  this  proposition  an  answerwas 
returned  on  the  same  day,  as  follows: — “ We  are  in  receipt 
of  your  favour  of  this  date  upon  subject  of  your  retiring 
from  the  office  you  now  hold  under  us.  We  will  be  happy 
to  meet  you  in  the  way  set  forth,  and  we  hereby  pledge  our- 
selves to  carry  out  the  provisions  mentioned  in  your  behalf. 
— Signed,  George  H.  Cheney,  President,  on  behalf  of  myself 
and  the  directors  of  the  Grand  Trunk  Telegraph  Company.’5 

It  is  on  this  undertaking  the  action  is  brought ; and  it  is 
resisted  by  the  defendant  on  the  ground  that  it  is  not  a per- 
sonal undertaking,  and  therefore  that  he  is  not  liable. 

It  appeared  in  evidence  that  a sum  of  £85  8s.  4d  had  been 
paid  to  the  plaintiff  on  account  of  the  salary  after  the  1st  of 
January,  185  5,  and  that  receipt  had  been  given  by  the  plain- 
tiff as  for  so  much  received  by  him  from  the  company. 

The  instrument  was  evidently  intended  to  assure  to  the 
plaintiff  the  amount  of  salary  for  the  time  stipulated,  in  con- 
. sideration  of  the  plaintiff  withdra  wing  from  his  situation, and 
thus  relinquishing  any  claim  which  he  might  have  for  a year’s 
income  inconsequence  of  his  being  engaged  by  the  year.  It 
is  said  that  it  was  intended  to  be  an  undertakingin  behalf  of 
the  company;  but  if  so, it  is  somewhat  singular  that  it  was  not 
made  in  such  a shape  as  to  be  binding  on  the  company. 
Under  the  8th  section  of  16  Vic.  ch.  10  it  is  provided  that 
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all  evidences  of  debt  issued  by  such  an  association  shall  be 
issued  and  signed  by  the  president  and  treasurer  thereof. 
This  undertaking  is  signed  by  the  defendant  only,  but  it 
professes  to  be  signed  in  behalf  of  himself  and  the  directors 
of  the  company , not  in  behalf  of  the  company  generally. 
Now  it  is  quite  competent  for  the  directors  of  a company  to 
become  personally  bound  for  the  debts  or  obligations  of  their 
company;andiftheotherdirectors  joined  with  thedefendant 
in  assuming  that  the  plaintiff' should  be  paid  his  six  months’ 
salary  beyond  the  1st  of  January,  185  5,  they  must  have  been 
perfectly;  aware  that  they  were  assuming  a responsiblity  out 
of  the  usual  course  of  dealing  of  the  company.  If  all  the 
directors  had  signed  the  instrument,  and  each  had  added  to 
his  name  the  designation  of  director,  I apprehend  that  the 
obligation  wonld  be  binding  upon  all,  and  that  the  undertak- 
ing could  not  be  construed  to  be  the  undertaking  of  the  com- 
pany from  the  want  of  the  formality  required  by  the  statute. 
If  the  other  directors  were  parties  to  the  undertaking  through 
the  defendant,  they  ought  to  be  equally  liable,  and  may  be 
compelled  to  make  contribution  should  the  amount  be  re- 
covered from  the  defendant;  but  as  the  plaintiff  could  not 
be  aware  whether  the  other  directors  were  in  fact  parties 
to  the  guarantee  he  had  a right  to  proceed  against  the  one 
whose  name  was  subscribed,  leaving  it  to  him  to  plead  in 
abatement  the  non-joinder  of  others,  if  they  were  liable  as 
well  as  himself. 

The  letter  of  defendant  is  in  answer  to  one  addressed  by 
the  plaintiff  to  the  president  and  directors  of  the  company, 
and  in  the  reply  they  say  “ We  are  in  receipt  of  your  favour, 
and  we  pledge  ourselves  to  carry  out  the  provisions  men- 
tioned in  your  behalf.”  Who  are  the  parties  thus  pledged  ? 
Not  the  company, nor  the  directors  in  their  official  capacity, 
but  the  persons  who  were  president  and  directors.  We 
pledge  ourselves , without  anything  more,  is  a pledge  of 
the  individuals  who  make  it. 

The  cases  cited  on  the  part  of  the  plaintiff — Kennedy  v. 
Gouveia  (3  D.  & R.  503),  Appleton  v.  Binks  (5  East,  148), 
Burrell  v.  Jones  et  al.  (3  B.  & Al.  47),  Eaton  et  al.  v.  Bell 
et  al.  (5  B.  & Al.  34),  Magee  v.  Atkinson  et  al.  (2  M.  & W. 
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440),  Healey  v.  Story  et  al.  (3  Ex.  R.  3),  and  others — sup- 
port the  view  that  this  must  be  regarded  as  a personal 
undertaking  of  the  defendant,  and  that  the  plaintiff  is 
entitled  to  have  a verdict  entered  for  him  for  £144  11s. 
8 d,  pursuant  to  leave  reserved  at  the  trial. 

Richards,  J. — In  this  case  I assume  that  it  is  admitted 
by  all  parties  that  the  plaintiff  was  in  the  employ  of  the 
Canada  Grand  Trunk  Telegraph  Company  at  a salary  of 
£400  per  annum,  payable  monthly : that  about  December, 
1854,  in  consequence  of  some  proposed  arrangement  with 
another  company,  the  services  of  the  plaintiff  were  not  re- 
quired, and  that  he  was  willing  to  leave  their  employment  on 
his  salary  being  continued  for  six  months  after  the  1st  of 
January,  1855,  at  the  same  rate  of  £400  per  annum  : that 
on  the  19th  of  December,  185  4,  the  defendant  was  president 
of  the  said  company,  and  the  letters,  already  referred  to  and 
copied  out,  were  written  and  sent.  The  plaintiff  contends 
that  the  defendant  by  his  letter  became  bound  personally  to 
pay  him  his  salary  for  six  months,  or  that  it  should  be  paid: 
that  he  intended  by  that  lettereithertobindhimselforhim- 
self  and  his  fellow  directors,  either  personally  to  pay  the 
salary  or  that  it  should  be  paid  to  the  plaintiff ; and  as  he 
has  not  taken  steps  to  have  the  other  directors  made  defen- 
dants with  him,  he  is  personally  liable  in  this  action,  he  the 
plaintiff  never  having  been  paid.  The  defendant  con- 
tends that  all  he  did  was  done  in  his  official  capacity  as 
president  of  the  company  ; and  that  it  was  intended  by  all 
parties  that  only  the  corporation  should  be  bound. 

The  question,  I apprehend,  is  one  of  intention,  and  that 
intention  must  be  gathered  from  the  letters  and  acts  of  the 
parties.  The  plaintiff  s letter  is  not  addressed  to  the  defen- 
dant personally,  or  in  his  individual  name  or  character,  but  is 
addressed  to  the  president  and  directors  of  the  Grand  Trunk 
Telegraph  Company.  He  there  refers  to  the  proposed  ar- 
rangements by  which  his  services  will  be  no  longer  required, 
and  says:  “I  shall  be  happy,  in  order  not  to  embarrass  the 
company  in  its  operations,  to  cease  my  connection  with  it  on 
the  31st  inst.,  upon  the  company’s  guaranteeingme  the  con- 
32  ^5c.  P. 
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tinuance  of  my  salary  at  its  present  rate  for  the  six  months 
next  ensuing  from  and  after  1st  January,  1855.”  There  is 
no  intimation  here  of  any  personal  liability  on  the  part  of 
the  president  or  directors  as  to  the  salary,  or  any  suggestion 
as  to  anything  they  are  to  do,  but  an  intention  of  a willing- 
ness to  leave  his  employment  upon  the  company’s  guaran- 
teeing him  the  continuance  of  his  salary  for  six  months. 

Up  to  this  point  there  is  no  intention  on  his  part  apparently 
to  seek  any  personal  undertaking  from  the  defendant  or  the 
directors.  Let  us  now  look  at  defendant’s  answer,  to  see  if 
any  such  intent  can  be gatheredfrom  any  reasonable  and  na- 
tural construction  of  its  language.  It  commences  by  shewing 
it  to  have  been  written  in  the  company’s  office,  and  in  reply 
to  the  letter  addressed  to  the  president  and  directors, as  the 
governing  body  of  the  corporation,  on  th  e business  of  the  com  - 
pany,  he  says:  “We  are  in  the  receipt  of  your  favour  of  this 
date  upon  the  subject  of  your  retiring  from  the  office  you 
now  hold  under  us.”  Now  what  does  “us”  there  mean?  the 
defendant  and  his  co-directors  personally,  or  the  company 
which  they  represent  ? Surely  the  latter.  Keeping  this  in 
view,  we  proceed  with  the  letter — “We”  (in  the  view  sug- 
gested meaning  the  company)  “will  be  happy  to  meet  you  in 
the  way  set  forth,  and  we  (the  company)  hereby  pledge  our- 
selves (the  company)  to  carry  out  the  provisions  mentioned 
in  your  behalf:  signed  Geo.  H.  Cheney, president,  on  behalf 
of  myself  and  the  directors  of  the  Grand  Trunk  Telegraph 
Company.”  The  mode  of  signing  by  the  defendant  affords 
the* strongest  ground  for  an  argument  against  him,  being 
“on  behalf  of  myself  and  the  directors.”  If  he  only  intended 
to  bind  the  company,  it  may  be  urged,  why  does  he  say  on 
behalf  of  myself  ? It  seems  to  me  the  proper  answer  to  this 
is,  that  the  plaintiff  addresses  the  president  and  directors  as 
the  organs  of  communication  with  the  corporation,  and  the 
reply  of  the  defendant  to  a letter  thus  addressed  must  be 
interpreted  in  the  same  way,  and  his  signing  in  this  view 
may  be  and  should  be  read  thus:  “On  behalf  of  myself,  the 
president,  and  directors  of  the  Grand  Trunk  Telegraph  Co.: 
signed  Geo.  H.  Cheney,  president.”  If  it  had  been  so  signed 
could  it  be  considered  as  being  anything  more  than  the  reply 
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of  the  governing  body  of  the  corporation  by  the  same  name 
in  which  they  were  addressed  to  an  application  made  to  the 
corporation?  I think  not.  According  to  the  plaintiff’s  letter 
he  was  making  a proposition  by  which  the  company  were  to 
guarantee  him  the  amount  of  his  salary  for  six  months  after 
he  should  leave  their  service.  Looking  at  it  alone  there  is 
nothing  to  shew  that  he  desired  the  personal  undertaking 
of  the  defendant  or  of  the  directors,  nor  is  there  any  reason 
suggested  for  his  so  desiring  it,  except  that  the  corporation 
by  their  proposed  arrangement  might  be  merged  in  another 
company.  But  by  the  memorandum  put  in  by  Mr.  Whitney 
it  seems  that  he  was  secretary  and  treasurer  of  the  Grand 
Trunk  Telegraph  Company  from  August,  1854,  to  May, 
1855,  and  up  to  that  time  it  cannot  be  said  the  corporation 
was  dissolved. 

Whatis  there  to  shew  thatthe  plaintiff  ever  contemplated 
making  any  arrangement  with  the  defendant  or  the  directors 
individually.  The  letter  of  the  plaintiff  put  in  does  not  shew 
it,  and  the  reply  thereto  of  the  defendant  would  not  of  itself 
make  a complete  bargain  on  his  individual  behalf,  so  that  it 
could  have  been  enforced  at  once  without  some  further  act 
of  the  defendant.  If  the  acceptance  of  the  plaintiff’s  offer 
had  been  such  as  to  bind  the  company  (as  if  the  act  incor- 
porating the  company  authorized  thepresident  and  directors 
eo  nomine without  seal,  and  by  the  signature  of  the  president 
alone  to  bind  the  company)  then  I apprehend  the  agreement 
was  complete  from  the  acceptance  of  the  plaintiff’s  offer, 
and  could,  if  in  other  respects  legal,  be  enforced.  But  if 
the  letter  of  the  defendant  is  held  to  create  an  agreement 
by  which  he  is  to  make  himself  personally  liable,  what  does 
he  undertake  ? In  my  judgment  no  more  than  this — viz., 
that  the  company  would  hold  themselves  bound  to  pay  his 
salary  for  six  months  after  the  1st  of  January,  1855,  in  the 
event  of  his  leaving  their  service  on  that  day:  the  provision 
mentioned  by  plaintiff,  which  defendant  undertakes  to 
carryout,  being  “upon the  company’s  guaranteeing  him 
the  continuation  of  his  salary,  &c.” 

The  declaration  setsoutthe  agreementin  the  firstcountto 
the  effect  that  the  defendant  promised  the  plaintiff  that  his 
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salary  at  the  rate  of  £400  a year  should  he  paid  to  him  for 
six  months  after  the  1st  of  January,  1855.  In  the  second 
count  the  undertaking  stated  in  effect  that  the  defendant 
would  pay  plaintiff  his  salary  for  six  months  after  the  1st 
of  January.  In  the  view  I take  of  the  coijfcract  as  a per- 
sonal one,  the  agreement  of  the  plaintiff  is  not  properly  set 
out  in  the  declaration,  and  the  defendant’s  undertaking 
would  not  necessarily  imply  the  same  damages  for  a breach 
of  it  as  that  stated  in  the  declaration.  Of  course  an  absolute 
undertaking  to  pay  plaintiff’s  salary,  or  that  his  salary 
should  be  paid,  implies  that  whatever  is  due  for  salary  shall 
be  given  as  damages  for  a breach  of  the  undertaking;  but  if 
he  merely  undertook  that  the  company  would  agree  to  con- 
tinue his  salary  for  six  months  after  he  left  their  employ- 
ment, the  measure  of  damages  for  the  breach  of  such  a 
contract  might  be  very  different  from  what  should  be  given 
on  a breach  of  the  contract  set  out  either  in  the  first  or 
second  count  of  the  declaration. 

I have  looked  at  all  the  authorities  referred  to  which  are 
within  my  reach,  and  have  arrived  at  the  conclusion  that  the 
proper  construction  to  put  on  the  agreement  is,  that  all  parties 
intended  that  the  company  should  agree  to  continue  the 
plaintiff  his  salary  at  the  rate  of  £400  a year  for  six  months 
after  (1st  of  January,  1855,)  he  should  leave  their  employ- 
ment. The  mere  fact  that  such  agreement  cannot  be  en- 
forced for  want  of  a seal,  or  being  signed  by  the  secretary, 
does  not  shew  that  it  was  intended  to  create  a personal  lia- 
bility on  the  part  of  the  defendant.  I consider  that  the  cir- 
cumstance of  the  company  having  paid  the  plaintiff  £85  8 s. 
4td.  on  account  of  his  salary  or  allowance  since  the  1st  of  Jan- 
uary, 1855,  when  he  left  the  company,  and  for  which  hegave 
a receipt  for  so  much  money  received  from  the  company  is 
conclusive  as  to  the  view  that  all  parties  took  of  the  agree- 
ment for  more  than  two  months  after  it  was  entered  into. 

On  the  whole,  I am  of  opinion  that  the  verdict  for  the  de- 
fendant should  stand,  as  there  was  no  undertaking  entered 
into  by  the  defendant  under  which  he  can  be  legally  made 
liable  for  the  plaintiff’s  claim;  and  even  if  there  was  any 
agreement  by  the  plaintiff  personally,  it  was  not  such  as  is 
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set  out  in  the  (Jpclaration.  And  if  a new  trial  should  be 
had  it  could  only  be  on  payment  of  costs. 

I think  much  of  the  reasoning  of  the  learned  judges  of 
the  Court  of  Queen’s  Bench  for  Upper  Canada  in  giving 
judgment  in  Johnson  v.  Hamilton  (13  U.  C.  Q.  B.  211), 
which  will  apply  in  this  case. 

Buie  absolute. 


Throop  v.  The  Cobourg  and  Peterboro’  Bailway 
Company. 

Accretion  of  alluvial  deposit — Ejectment. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  against  the  defend- 
ants for  the  recovery  of  a portion  of  ground  known  as  lot  No.  17  broken 
front  in  concession  B.  of  the  township  of  Hamilton,  now  in  the  town  of 
Cobourg,  adjoining  lake  Ontario.  . The  defence  was  limited  to  a small 
portion  bordering  upon  the  lake,  which  had  been  formed  by  the  waves 
hashing  up  sand,  gravel  and  alluvial  deposit,  and  thereby  extending  the 
bank  inwards  upon  the  lake.  The  deeds  under  which  the  plaintiff  claimed 
title  conveyed  to  the  “ bank  of  lake  Ontario,  thence  along  the  said  bank 
the  several  courses  thereof.”  It  appeared  in  evidence  that  so  much  allu- 
vial deposit  had  been  washed  upon  the  shore  and  even  upon  the  bank  of 
the  lake  that  all  traces  of  the  former  bank  were  now  obliterated,  and 
could  only  be  discerned  by  digging  through  the  surface  or  new  soil.  The 
question  was,  whether  the  owner  of  the  land  described  as  adjoining  the 
lake  and  extending  to  the  bank  had  shewn  a good  title  to  the  new  soil 
which  had  thus  attached  itself  to  the  bank  of  the  lake. 

Beld,  that  as  the  owner  of  the  bank  would,  by  the  enroachment  of  the  lake, 
be  the  loser  (the  owner  of  the  shore,  consisting  of  the  part  between  high 
and  low  water-mark,  always  being  able  to  claim  the  shore  whether  it 
shifted  or  not),  so  he  should  be  entitled  to  the  benefit  of  the  extension  of 
the  bank  seawards,  upon  the  principle  that  whoever  would  sustain  the  in- 
jury should  also  be  entitled  to  the  benefit : McLean,  J. , dissentiente. 

Writ  issued  on  the  28th  of  January,  1854.  Ejectment  for 
part  of  lot  No . 1 7 broken  front  concession  B . of  the  township  of 
Hamiltonno  winthe  Town  of  Cobourg, thus  described: — com- 
mencing at  the  south-east  angle  of  land  now  ownedand  occu- 
pied by  John  Coulter,  on  the  west  side  of  First-street  in  the 
town  of  Cobourg;  then  southerly  along  the  west  side  of  First- 
street,  and  on  the  course  thereof  to  the  north  side  of  the  pier 
or  breakwater  recently  made  and  erected  between  the  two 
piers  of  the  harbour  of  the  town  of  Cobourg;  then  westerly 
along  the  north  side  of  the  said  pier  or  breakwater  two  chains 
fifteen  links;  then  northerly  parallel  with  First-street,  to 
the  south-west  angle  of  said  land  owned  and  occupied  by 
said  J ohn  Coulter  ; then  easterly  along  the  southern  boun- 
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ary  of  said  Coulter’s  land  two  chains  fifteen  links,  more 
or  less,  to  the  place  of  beginning. 

On  the  9th  of  March,  1854,  defendants  appeared,  and 
limited  their  defence  to  the  premises  thus  described: — com- 
mencing on  the  west  side  of  First-street  at  a point  seven 
chains  and  ninety-eight  links  south  from  King-street;  then 
southerly  in  the  same  course  as  the  west  side  of  First-street 
to  the  north  side  of  the  pier  or  breakwater  aforesaid;  then 
westerly  alongthe  north  side  of  the  said  pier  or  breakwater 
two  chains  fifteen  links  ; thence  northerly  parallel  with  the 
said  continuation  of  First-street  as  aforesaid  until  the  same 
intersects  a line  from  the  place  of  beginning  drawn  south 
seventy-four  degrees  west;  then  easterly  along  the  said 
last  mentioned  line  to  the  place  of  beginning. 

The  government  grant  is  dated  the  29th  of  January,  1855, 
to  Nathaniel  Herriman,all  that,  &c.,  containing  by  admea- 
surement 240  acres,  with  allowance  for  road,  more  or  less, 
being  lot  No.  17  in  the  broken  front  of  the  township  bf 
Hamilton,  thus  described: — commencing  in  front  upon  lake 
Ontario  at  the  south-east  angle  of  the  said  lot ; then  north 
sixteen  degrees  west  one  hundered  and  twenty  chains  more  or 
less,  to  the  allowance  for  road  in  the  front  of  the  first  conces- 
sion ; then  south  seventy-four  degrees  west  twenty  chains 
more  or  less  to  the  limit  between  lots  Nos.  17  and  18  ; then 
south  sixteen  degrees  east  to  lake  Ontario ; then  north- 
easterly along  the  water’s  edge  to  the  place  of  beginning. 

It  appeared  or  was  admitted  at  the  trial  that  by  deed  of 
bargain  and  sale,  dated  the  16th  of  July,  1808,  Nathaniel 
Herriman  conveyed  to  Nathan  Williams  ninety  acres  more  or 
less,  composed  of  the  front  part  of  lot  No.  17  in  the  broken  con- 
cession, with  the  lands  in  front  of  the  said  lot,  thus  de- 
scribed:— commencing  in  front  upon  lake  Ontario  at  the 
south-east  angle  of  the  said  lot  No.  17;  then  north  sixteen 
degrees  west  forty -five  chains,  to  the  land  sold  to  Moses 
Ally  ; then  south  seventy-four  degrees  west  twenty  chains 
more  or  less,  to  the  limit  between  lots  Nos.  17  and  18  ; 
then  south  sixteen  degrees  east  forty-five  chains,  more  or 
less,  to  lake  Ontario ; then  north-easterly  along  the  water’s 
edge  to  the  place  of  beginning. 

Nathan  Williams  conveyed  to  John  Boss  on  the  16  th  of 
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January,  1811.  By  deed  of  bargain  and  sale  dated  the  11th 
of  April,  1812,  John  Ross  conveyed  to  Timothy  Kittridge 
two  acres  and  one  rood,  more  or  less,  being  all  that  certain 
parcel  or  tract  of  land  lying  and  being  situate  in  the  town- 
ship of  Hamilton,  containing  by  admeasurement  two  acres 
and  one  rood,  be  the  same  more  or  less,  being  composed  of 
partof  lot  No.  17  in  the  broken  front  adjoining  lake  Ontario, 
which  said  parcel  or  tract  of  land  is  butted  and  bounded,  or 
may  be  otherwise  known  as  follows,  being  part  of  lot  No.  17 
in  the  broken  front  adjoining  lake  Ontario  thus  described: — 
beginningat  the  bank  of  lake  Ontario  at  the  south-east  angle 
of  the  said  broken  front;  then  north  sixteen  degrees  west  two 
chains  thirty-two  links,  more  or  less,  to  the  south-east  angle 
of  ElijahBuck’s  land;  then  south  seventy-four  degrees  west 
eighty-eight  links ; then  north  sixteen  degrees  west  five 
chains  and  sixty-eight  links;  then  south  seventy-four  de- 
grees west  one  chain  fifty  links;  then  south  one  degree  nine 
nfinutes  east  eight  chains  twenty  links,  to  the  bank  of  lake 
Ontario ; thence  along  the  said  bank  the  several  courses 
thereof  to  the  place  of  beginning;  and  also  all  heredita- 
ments and  appurtenances  unto  the  said  parcel  or  tract  of 
land  belonging  or  in  anywise  appertaining. 

By  deed  of  bargain  and  sale,  dated  the  22nd  of  April, 

1812,  John  Ross  conveyed  to  Elijah  Buck  part(off  the  east- 
ern side)  of  the  land  in  front  of  lot  No.  17  in  the  broken  con- 
cession of  said  township  of  Hamilton,  containing  by  admea- 
surement two  roods  more  or  less,  thus  described  : — begin- 
ningatthe  north-east  angle  or  cornerof  Timothy  Kittridge’s 
land,  then  south  sixteen  degrees  east  five  chains  sixty-eight 
links  ; then  north  seventy-four  degrees  east  eighty-eight 
links  to  the  road ; then  north  sixteen  degrees  west  five 
chains  sixty-eight  links  ; then  south  seventy-four  degrees 
west  eighty-eight  links  to  the  place  of  beginning. 

By  deed  of  bargain  and  sale,  dated  the  22nd  of  March, 

1813,  John  Ross  conveyed  to  James  Williams  eighty-eight 
acres  and  a half,  including  three  small  parts  already  granted 
outof  the  said  tract — namely, one  to  Elijah  Buck,  containing 
half  an  acre,  one  to  Timothy  Kittridge  containing  two  acres 
and  a quarter,  and  one  to  Jacob Fering  containing  one  acre; 
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the  tract  being  the  front  part  of  lot  No.  17  in  the  broken 
front  or  concession  with  the  land  in  front  of  the  said  lot  thus 
described: — beginning  in  front  upon  lake  Ontario  at  the 
south-east  angle  of  the  said  lot ; then  north  sixteen  degrees 
west  forty-five  chains,  to  the  land  sold  to  Moses  Ally;  then 
south  seventy-four  degrees  west  twenty  chains  more  or 
less,  to  the  limits  between  lots  Nos.  17  and  18  ; then  south 
sixteen  degrees  east  forty-five  chains,  more  or  less,  to  lake 
Ontario ; then  north  easterly  along  the  water’s  edge  to  the 
place  of  beginning. 

By  deed  poll,  dated  the  23rd  of  April,  1816,  Timothy 
Kittridge  and  wife  conveyed  to  Ebenezer  Perry,  his  heirs 
and  assigns,  for  ever,  all,  &c.,  being,  &e.,  part  of  lot  No.  17 
in  the  broken  front  adjoining  lake  Ontario,  and  thus  de- 
scribed : — beginning  at  the  bank  of  lake  Ontario,  at  the 
south-east  angle  of  the  said  broken  front,  then  north  six- 
teen degrees  west  two  chains  and  thirty-two  links,  more 
or  less,  to  the  south-east  angle  of  Elijah  Buck’s  land ; then 
south  seventy-four  degrees  west  eighty-eight  links  ; then 
north  sixteen  degrees  west  five  chains  and  sixty-eight 
links ; then  south  seventy-four  degrees  west  one  chain  fifty 
links;  then  south  one  degree  nine  minutes  east  eight  chains 
and  twenty  links  to  the  bank  of  lake  Ontario ; thence 
along  the  said  bank' the  several  courses  thereof  to  the 
place  of  beginning ; habendum  to  said  Perry,  his  heirs  and 
assigns,  to  the  only  proper  use  and  benefit  of  said  Kittridge, 
his  heirs  and  assigns  for  ever. 

On  the  11th  of  June,  1816,  James  Williams  conveyed  to 
John  Monjean  four  acres  and  three  quarters  of  land  in  the 
township  of  Hamilton,  being  part  of  lot  No.  17  in  the  broken 
front  concession  of  the  said  township,  and  commencing  at 
the  north-east  angle  of  lot  No.  2,  belonging  to  Ebenezer 
Perry  ; then  south  eight  degrees  west  six  chains  twenty- 
five  links ; then  south  eight  degrees  east  eight  chains  to 
lake  Ontario ; then  north  eighty-two  degrees  east  along 
the  shore  of  the  said  lake  five  chains  and  twenty-five  links ; 
then  north  three  degrees  west  eight  chains  twenty  links  to 
the  place  of  beginning:  witnessed  by  Buck  and  Kittridge. 

By  deed  poll,  dated  the  11th  of  January,  1819,  Ebenezer 
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Perry  and  wife  conveyed  to  Elijah  Buck,  his  heirs  and  as- 
signs for  ever,  all,  &c.,  containing  by  admeasurement  two 
acres  and  one  rood,  more  or  less,  being,  &c.,  part  of  lot  No, 
17  in  the  broken  front  adjoining  lake  Ontario,  described  as 
follows  : — beginning  at  the  bank  of  lake  Ontario,  at  the 
south-east  angle  of  the  said  broken  front ; then  north  six- 
teen degrees  west  two  chains  and  thirty-two  links,  more  or 
less,  to  the  south-east  angle  of  Elijah  Buck’s  land ; then 
south  seventy-four  degrees  west  eighty-eight  links  ; then 
north  sixteen  degrees  west  five  chains  and  sixty-eight  links; 
then  south  seventy-four  degrees  west  one  chain  fifty  links ; 
then  south  one  degree  nine  minutes  east  eight  chains  and 
twenty  links,  to  the  bank  of  lake  Ontario ; thence  along 
the  said  bank  the  several  courses  thereof  to  the  place  of 
beginning : habendum  to  said  Buck,  his  heirs  and  assigns, 
to  the  use  of  said  Perry,  his  heirs  and  assigns  forever. 

By  deed  of  bargain  and  sale,  dated  the  21st  of  May,  1819, 
James  Williams  conveyed  to  Jeremiah  Lapp  all,  &c.,  con- 
taining eighty-eight  acres  and  a half,  being,  &c.,  and  described 
as  in  the  deed  of  the  22nd  of  March,  1813  (ante  page,  511), 
except  that  no  mention  is  made  excepting  the  three  small 
tracts  therein  excepted,  or  the  four  acres  and  three-quarters 
conveyed  to  Monjean  on  the  11th  of  June,  1816,  or  one  acre 
and  a half  to  James  Ross  on  the  9th  of  April,  1817. 

By  indenture  of  bargain  and  sale,  dated  the  16th  of 
November,  1819,  John  Monjean  conveyed  to  Elijah  Buck 
all,  &c.,  being  part  of  said  lot,  &c.,  containing  two  roods  and 
twenty -one  rods,  specially  described  as  commencing  at  a 
mark  on  a building  of  said  Elijah  Buck, a part  of  which  was 
on  the  said  now  sold  piece  of  land  by  M.  to  B. ; then  south 
ninety-six  ( qucere , sixteen  degrees)  degrees  west  one  chain 
more  or  less,  to  the  centre  of  the  creek ; then  south  five 
degrees  thirty  minutes  east  seven  chains  eighty  links ; then 
east  seventy-one  links ; then  north  sixteen  degrees  west 
seven  chains  seventy-five  links,  to  the  place  of  beginning } 
containing  two  rods  and  twenty-one  roods,  more  or  less. 

On  the  16th  of  September,  1820,  J ohn  Monjean  conveyed 
to  Francis  Trudeau  all,  &c.,  being  part  of  lot  No.  17? 
broken  front  concession,  township  of  Hamilton,  containing 
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by  admeasurement  three  acres,  three  roods  and  thirteen  poles,, 
hutted  and  bounded  as  follows : — that  is,  commencing  on  the 
main  road  leading  to  York  at  the  corner  of  the  fence  then 
owned  by  Alexander  McDonnell ; then  south  eight  degrees 
east  seven  chains  ninety-four  links  to  lake  Ontario ; then 
north-easterly  along  the  shore  of  lake  Ontario  three  chains 
six  links,  to  the  land  owned  by  Elijah  Buck;  then  north  one 
degree  thirty  minutes  west  eight  chains  twenty  links  to  the 
road ; then  along  the  said  road  six  chains  fifty  links  to  the 
place  of  beginning.  Also  that  certain  other  parcel,  &c.> 
containing  eight  acres,  more  or  less,  being  part  of  lot  No.  17 
broken  concession  B.  of  said  township  of  Hamilton,  butted 
and  bounded  as  follows : — commencing  in  the  rear  of  the 
said  concession  on  the  allowance  for  road  at  the  north-west 
angle  of  lot  No.  4 owned  by  James  Ross  and  sold  by  him  to 
James  Williams;  then  south  eighty-six  degrees  west  nine 
chains  and  a half,  more  or  less,  to  the  limit  between  lots 
Nos.  17  and  18;  then  south  sixteen  degrees  east  eleven 
chains,  more  or  less,  to  lake  Ontario ; then  easterly  along 
the  shore  of  said  lake  eight  chains  and  a half ; then  north 
eight  degrees  west  eight  chains  and  a half,  more  or  less,  to 
the  place  of  beginning. 

Indenture  of  bargain  and  sale,  dated  the  9th  of  August, 
1823.  Elijah  Buck  conveyed  to  Benjamin  Throop  part  of 
said  lot,  containing  twenty-seven  perches,  specially  de- 
scribed : commencing  at  a post  in  the  centre  of  a small 
brook  on  the  division-line  between  the  property  of  John 
Monjean  and  Elijah  Buck,  on  the  south  side  of  the  road 
then  travelled  between  Toronto  and  York  ; then  south  five 
degrees  thirty  minutes  east  along  the  said  division-line  one 
chain  ninety-eight  links  to  a post,  planted  with  glass,, 
crockery  and  stones  at  the  bottom,  the  place  of  beginning ; 
then  north  eighty-four  degrees  east  one  chain  sixty-six 
links,  to  where  a post  is  planted  at  the  west  side  of  Potash- 
street  ; then  south  nine  degrees  thirty  minutes  east  one 
chain,  to  a post ; then  south  eighty- four  degrees  west  one 
chain  seven  links,  more  or  less,  to  the  division-line  between 
the  said  property  of  Monjean  and  Buck,  &c. ; then  north 
five  degrees  thirty  minutes  west  along  said  division-line, 
one  chain  more  or  less,  to  the  place  of  beginning. 
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Indenture,  dated  the  5th  of  June,  1824.  Francis  Antoine 
LaRocque  and  James  Gray  Bethune, rear  fifty  acres  of  said  lot. 

By  indenture  of  bargain  and  sale,  dated  the  23rd  of 
February,  1828,  Elijah  Buck  conveyed  to  Benjamin  Throop, 
all,  &c.,  containing  by  admeasurement  one  acre  of  land,  more 
or  less,  being  part  of  lot  No.  17,  &c.,  thus  described ; — com- 
mencing on  thenorth-west  corner  of  the  lands  owned  by  the 
said  Benjamin  Throop,  where  stands  a pot-ashery  and  distil- 
lery; then  north  eighty-four  degrees  east  one  chain  sixty-six 
links  to  where  a post  is  planted  on  the  west  side  of  First- 
street;  then  north  nine  degrees  thirty  minutes  west  twenty- 
nine  links;  then  south  eighty-four  degrees  west  one  chain 
sixty-five  links;  then  south  five  degrees  thirty  minutes  east 
twenty-nine  links,  more  or  less,  to  the  place  of  beginning. 
Also,  commencing  at  a post  planted  on  the  west  side  of  First- 
street  at  the  south-east  corner  of  the  said  land  belonging  to 
the  said  Benjamin  Throop  ; then  south  nine  degrees  thirty 
minutes  east  five  chains,  more  or  less,  to  the  high  water- 
mark ; then  south  seventy-four  degrees  west  two  chains 
fifteen  links  to  the  land  owned  formerly  by  Monjean;  then 
north  five  degrees  thirty  minutes  west  five  chains  thirty-one 
links  more  or  less,  to  the  aforesaid  land  belonging  to  the  said 
Benjamin  Throop;  then  north  eighty  four  degrees  east  to  the 
place  of  beginning;  reserving  the  south-west  corner  of  that 
part  of  the  last  described  lot  of  lands  which  is  fenced  in, — a 
piece  of  ground  three  rods  in  front  and  six  rods  in  depth, — - 
together  with  free  access  in  front  of  the  said  three  rods  to 
the  lake  for  all  boats,  vessels,  and  persons. 

November  20, 1837.  Will  of  Benjamin  Throop,  devising 
all  his  estate  to  his  wife,  Lavinia,  in  fee.  Probate  dated  the 
30th  of  September,  1841. 

December  17, 1844.  Quit  claim  deed. — Angus  Bethune, 
heir  of  James  G.  Bethune,  to  Henry  Covert,  the  aforesaid  rear 
fifty  acres  and  three  acres,  three  rods  and  thirteen  poles, 
running  as  described  to  lake  Ontario  ; then  north-easterly 
along  the  shore  of  lake  Ontario  three  chains  six  links  to  the 
land  owned  by  the  late  Elisha  Buck,  &c.  Also,  eight  acres 
of  said  lot  No.  17,  bounded  as  described  by  running  to  lake 
Ontario  ; then  easterly  along  the  shore  of  said  lake  eight 
chains  and  a half,  &c. 
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March  22,1853.  Deed-poll. — Henry  Covert  conveyed  to 
defendants  part  of  said  lot  No.  17,  containing  by  admeasure- 
ment four  acres  and  three-q  uarters  more  or  less,  thus  bounded : 
— commencing  on  the  east  side  of  Third-street,  town  of 
Cobourg,at  the  fencesouth  of  the  premises  then  occupied  by 
William  Calcutt;  then  southerly  along  the  east  side  of  said 
street  to  the  quay  at  the  harbor ; then  easterly  along  said 
quay  to  First-street ; then  northerly  along  the  west  Side  of 
said  First-street  five  chains  forty  links  ; then  westerly  in  a 
direct  line  to  the  place  of  beginning,  the  same  having  been 
selected  by  the  said  company  for  their  railway. 

April  30, 1853.  Jeremiah  Lapp  to  Archibald  Macdonald, 
of  all  his  right,  &c.,  being  part  of  said  lot  No.  17, commenc- 
ing at  the  south-east  angle  of  said  lot  at  the  water’s  edge  of 
the  lake;  then  north  sixteen  degrees  west  along  the  west  side 
of  Division-street,  to  a point  two  chains  and  thirty-two  links 
from  the  south-east  corner  of  a piece  of  land  sold  by  John 
Boss  to  Elijah  Buck  in  the  year  1812  at  the  north-east 
corner  of  the  said  broken  lot  where  the  bank  of  the  lake  was 
in  that  year;  then  westerly  along  the  bank  of  the  lake  as  it 
was  then  to  Third-street;  then  southerly  along  the  east  side 
of  Third-street  to  the  water’s  edge;  then  easterly  along  the 
water’s  edge  to  the  place  of  beginning. 

May  5,  1853.  Archibald  Macdonald  to  Henry  Covert, 
of  the  tract  lastly  above  described. 

There  was  evidence  that  by  accretion,  promoted  by  the 
erection  of  piers  in  constructing  the  harbor  at  Cobourg,  the 
distance  from  the  margin  of  lake  Ontario  as  it  was  in  1812 
or  1816  and  as  it  is  at  present  is  between  three  and  six 
chains,  but  that  the  line  of  the  old  bank  can  be  still  traced, 
or  is  visible  to  the  eye. 

That  there  was  formerly  a beach  of  about  one  chain  south 
of  the  old  bank,  and  in  times  of  storms  and  high-water  the 
swell  has  been  known  to  wash  over  the  bank,  but  in  ordinary 
weather  the  waves  seldom  reached  within  half  a chain  of 
the  bank. 

There  was  also  evidence  that  after  Benjamin  Throop 
became  possessed  he  erected  a fence  along  the  edge  of  the 
bank,  according  to  some  witnesses,  and  afterwards  another 
at  the  bottom  of  it  where  the  beach  came  up  to,  according  to 
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others  ; and  one  witness  said  it  was  so  near  the  lake  that  it 
was  washed  down  in  a storm,  and  that  he  had  fenced  as  far 
south  as  he  could.  The  height  of  this  bank  was  not  particu- 
larly stated,  but  it  seems  to  have  been  low,  and  though  well 
denned  formerly,  still  nearly  on  a level  with  the  beach  or 
termination  of  the  sea- wash,  which  occasionally  rolled  up  to 
its  base,  and  ultimately  caused  it  to  be  covered  over  with 
accumulated  sand  and  other  deposit.  The  old  line  of  bank 
was  proved  to  be  correctly  laid  down  in  a plan  of  Roach,  a 
surveyor,  based  upon  the  information  of  old  inhabitants,  who 
confirmed  its  accuracy  as  witnesses.  No  one  had  until  re- 
cently actually  occupied  the  land  between  Throop  and  the 
water  s edge,  except  that  persons  occasionally  landed  goods 
and  laid  lumber,  &c.,  upon  it  for  temporary  convenience,  but 
no  possession  of  the  soil  was  taken  or  retained. 

There  was  evidence  that  in  fact  Throop  had  erected  a 
fence  twenty  years  ago  and  more  below  or  south  of  the  bank 
spoken  of  asnear  the  water-line  as  he  couldgo;  in  short,  that 
he  possessed  to  the  lake.  The  bank  was  said  to  be  lower 
west-westerly  than  to  the  east,  but  that  there  was  a visible 
bank  separate  from  the  beach.  The  beach  was  said  to  have 
been  looked  upon  as  public  property.  In  short,  there  was 
conflicting  evidence  upon  the  fact  of  actual  possession  by 
Throop,  those  under  whom  he  held  south  of  the  defined 
bank  said  to  have  existed  in  1812  and  1816. 

The  defendants  endeavoured  to  establish  that  a part  of 
the  broken  front  lot  No.  17  remained  south  of  such  bank 
and  not  included  in  the  deeds  from  Ross  to  Kittridge,and 
from  him  to  Perry  and  eventually  to  Throop.  The  tract 
in  dispute  is  in  front  of  the  west  part  of  the  land  so  con- 
veyed and  to  the  west  of  that  tract,  bounded  on  the  east 
by  a street  called  First-street. 

It  was  admitted  the  plans  of  the  railway  had  not  been 
deposited  in  the  office  of  the  Clerk  of  the  Peace  as  required 
by  the  General  Railway  Act  14  & 15  Yic.  ch.  51,  sec.  10- 
11;  16  Yic.  ch,  179,  sec.  4;  18  Yic.  ch.  36,  until  the  28th  of 
January,  1854,  the  day  on  which  this  suit  was  commenced; 
and  that  notice  of  such  deposit  was  published  in  the  Co- 
bourg  “ Star  ” some  days  subsequent. 
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J.  H.  Cameron  Q.  C.,  for  defendant,  moved  a nonsuit  on 
the  grounds: — First.  That  though  the  patent  granted  the 
lands  to  the  water’s  edge  of  lake  Ontario,  the  deeds  under  * 
which  plaintiff  made  title  and  claims  the  accretion  only- 
conveyed  to  the  bank  of  the  lake,  and  not  to  the  water’s  edge. 
Second.  That  by  the  deeds  from  Kittridge  to  Perry  and  Perry 
to  Buck  the  lands  are  to  be  held  to  the  use  of  the  grantors, 
and  so  impart  no  title  to  the  grantees.  Third.  That  defen- 
dants, having  purchased  of  Covert,  paid  value  and  entered 
into  possession,  ejectment  cannot  be  maintained  against 
them,  being  authorized  under  the  General  Railway  Act  to 
enter  into  and  take  lands  for  the  railway,  subject  to  com- 
pensation as  therein  provided. 

Leave  to  move  a nonsuit  on  these  points  was  reserved,  and 
the  case  left  to  the  jury  by  McLean,  J.,  who  told  them  the 
plaintiff  must  recover  on  the  strength  of  her  own  title;  that 
the  verdict  should  be  for  defendants  unless  a good  title  was 
shewn:  that  plaintiff  could  only  hold  under  the  deeds  putin 
according  to  the  descriptions  therein  contained,  and  that 
unless  they  extend  to  the  water’s  edge  the  land  which  had 
formed  in  front  could  not  be  claimed  by  her : that  both 
plaintiffs  and  defendants’  witnesses  had  established  that 
there  was  a bank  marking  the  division  between  the  soil  and 
the  beach  or  shingle,  and  that  there  was  a beach  of  several 
rods  between  the  bank  and  the  water’s  edge;  and  that  if 
plaintiff’s  deeds  only  extended  to  the  bank,  then  the  beach 
and  all  the  ground  formed  south  of  the  bankmust  belong  to 
some  one  else:  that  the  deeds  under  which  plaintiff  claimed 
commenced  at  the  bank  of  lake  Ontario  at  the  south-east 
of  lot  No.  17,  and  that  the  west  boundary  only  runs  to  the 
bank,  and  that  there  was  no  such  possession  shewn  in  plaintiff 
orany  otherpersonof  the  beach  as  could  affect  the  title:  that 
unless  the  south-east  angle  of  the  lot  on  the  water’s  edge  was 
considered  as  the  place  of  beginning,  there  could  be  no  ques- 
tion that  plaintiff  must  be  limited  to  thebankwhereverthat 
was,  and  that  any  beach  or  land  formed  south  of  it  could  not 
be  recovered  as  appurtenant  to  that  which  plaintiff  claims. 

Defendants’  counsel  objected,  that  the  place  of  beginning 
at  the  bank  of  lake  Ontario  at  the  south-east  angle  of  lot 
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No.  17  was  a question  of  law,  and  as  such  should  have  been 
decided  by  the  court,  and  not  left  to  the  jury. 

The  jury  found  for  plaintiff. 

In  Easter  Term,  1854,  J.  H.  Cameron , Q.  C.,  obtained  a 
rule,  &c.,  to  set  aside  such  verdict,  and  enter  a nonsuit,  or 
for  a new  trial,  as  being  contrary  to  law  and  evidence,  for 
misdirection  and  on  affidavits  filed. 

The  only  affidavit  is  of  Simon  Fennell — not  called  as  a 
witness — alleging  that  both  Throop’s  fences  were  on  the  top 
of  the  bank,  and  both  he  and  Buck  told  him  the  bank 
was  their  boundary  in  front.  Why  not  called  as  a wit- 
ness, not  explained,  though  present  at  the  trial. 

The  affidavit  is  neutralized  by  contra  affidavits  in  reply. 

P.  Vankoughgnet,  Q.  C.,  shewed  cause  in  Trinity  Term, 
August,  1854,  18  Vic.,  and  contended — First.  That  the 
plaintiff’s  deed  and  possession  did  cover  the  locus  in  quo. 
Second.  And  that  ejectment  does  lie;-- being  the  two  grounds 
relied  upon  in  moving  the  rule:  that  the  patent  clearly 
bounded  the  broken  front,  lot  No.  17  by  the  water’s  edge  of 
Lake  Ontario,  and  that  the  deeds  for  a portion  thereof  from 
Ross  to  Kittridge,  and  from  Kittridge  to  Perry,  and  from 
Perry  to  Buck,  and  from  Buck  to  plaintiff’s  testator,  though 
the  term  bank  was  used  in  the  first  three  of  them,  evidently 
. meant  to  bound  the  tract  by  the  front  of  the  lotas  proved  by 
the  place  of  beginning  at  the  south-east  angle  of  the  lot : 
that  commencing  on  the  lake  on  the  east  side  of  the  side-line 
must  go  to  the  lake,  in  order  that  the  south  or  front  line  may 
return  to  the  place  of  beginning ; inshort,thatthebankof  the 
lake  and  the  lake  are  synonymous;  that  the  possession  cor- 
responded with  the  boundary  contended  for  as  proved  by  the 
evidence;  and  that  referring  to  the  evidence  of  Kitson, Roach 
and  others,  the  plaintiff  was  entitled  to  the  land  in  question 
by  accretion,  and  which  could  only  accrue  to  the  front  of  the 
lot,  no  part  of  which  was  left  or  intended  to  be  left  between 
the  land  conveyed  to  Kittridge,  &c.,  and  the  waters  of  the 
lake.  He  cited  Do  ex  dem.  Macdonald  v.  Cobourg  Harbor 
Company,  M.  T.  7,  Vic.,  as  to  the  right  to  accretion,  which 
however  was  not  disputed  ; 3 Kent’s  Com.  513,7th  edition; 
Parker  v.  Elliott,  l.U.  C.  C.P.  R.,  470, where  the  law  is  well 
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stated  : that  defendants  showed  no  valid  title  at  all  events: 
that  no  question  was  properly  raised  as  to  defendants’ 
privilege  under  the  statute ; and  all  depended  upon  the 
effect  of  the  deeds  and  title  on  which  plaintiff  relied. 

Cameron  in  reply  contended,  that  neither  the  deeds  from 
Ross  to  Kittridge,  &c.,  or  from  Buck  to  Throop  included 
the  front  of  lot  No.  17  down  to  the  water’s  edge,  as  evinced 
by  the  term  bank  in  the  former  and  the  reservation  at  the  end 
of  the  latter — Clarke  v.  Bonnycastle,  3 U.  C.  O.S.  557.  He 
also  referred  to  and  relied  upon  the  description  contained 
in  the  other  deeds  in  evidence  as  aiding  such  construc- 
tion and  shewing  the  intention  to  have  been  so. 

Dr.  Connor,  Q.C.,  on  same  side,  argued  that  there  could 
havebeen  no  reason  for  varying  the  language  in  the  deed 
from  Ross  to  Kittridge  from  the  government  patent  as  to 
the  front  or  south  boundary,  if  used  in  both  with  the  same 
intention.  He  referred  to  Clark  v.  Bonnycastle,  as  shew- 
ing that  bank  and  edge  of  the  bank  and  water’s  edge 
were  not  equivalent  or  identical : that  the  accretion  was 
notto  the  bank,  of  which  there  were  several  rods  when  the 
patent  issued,  and  therefore  did  not  accrue  to  the  plaintiff 
— In  Re  Hull  and  Selby  Railway,  5 M.  & W.  328 ; Llew- 
ellyn v.  Earl  of  Jersey,  11  M.  & W.  189. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

This  case  was  tried  before  me  at  the  last  spring  assizes  at 
Cobourg,  and  a verdict  was  rendered  for  the  plaintiff.  The 
premises  in  dispute  consisted  of  a piece  of  ground  formed  by 
accretion  from  the  action  of  the  lake  since  the  construction 
of  the  piers  of  the  Cobourg  harbour ; and  the  question  was, 
whether  the  plaintiff’s  premises  extended  so  far  to  wards  the 
lake  that  the  accretion  must  be  deemed  appurtenant  to  them, 
or  whether  there  was  any  property  between  the  plaintiffs 
premises  and  the  lake  to  which  the  accretion  would  attach. 

The  land  in  controversy  being  very  valuable  from  its 
position  and  the  use  made  of  it  by  the  defendants  in  the 
construction  of  their  railway,  it  is  very  important,  in 
order  that  the  right  may  be  established  upon  clear  and  suffi- 
ficient grounds,  that  all  the  facts  should  be  distinctly  elicited. 
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The  facts  which  appeared  upon  the  trial  before  me  did  not, 
in  my  judgment,  appear  to  establish  the  plaintiff’s  right  to 
recover;  and  there  are  some  points  on  which  it  appears  very 
desirable  to  the  Chief  Justice  and  my  brother  Richards  to 
obtain  further  and  more  explicit  information.  With  my  view 
of  the  former  verdict,  I have  no  difficulty  in  concurring  in 
granting  a new  trial,  on  payment  of  costs. 

This  case  was  tried  a second  time  before  Mr.  Justice  Burns, 
with  a view  to  the  more  distinct  ascertainm  ent  of  certain  facts, 
when  the  plaintiff  made  title  under  the  following  deeds  to 
two  distinct  but  adjoining  parcels  of  land: — First.  From  the 
grantee  of  the  Crown  to  Elijah  Buck  for  the  easterly  portion 
of  the  land  claimed,  under  the  deeds  from  Herriman  and 
Williams,  Ross,  Kitt ridge  and  Perry.  Second.  For  another 
portion — the  westerly— under  those  from  Ross  to  Kittridge 
of  eighty-eight  acres,  Williams  to  Monjean  of  four  acres 
and  three  quarters,  and  from  Monjean  to  Buck  ; and  those 
from  'Buck  to  plaintiff,  and  the  will  of  Throop  to  plaintiff. 

Defendants  claim  to  hold  under  the  deeds  from  Williams 
to  Lapp  and  from  Monjean  to  Treaudeau. 

The  evidence  at  the  last  trial  does  not  appear  to  have  ma- 
terially altered  the  facts  as  they  before  appeared.  It  shews 
more  clearly  than  before  that  the  bank  spoken  of  has  been 
covered  over  by  sand  or  alluvial  deposit, and  is  not  now  itself 
visible,  though  the  course  of  it  can  be  traced;  the  line  between 
the  earth  that  formed  the  bank  and  the  sand  of  thelake  shore 
can  be  found  by  digging  down  to  it.  The  evidence  as  to  pos- 
session was  as  strong  in  the  plaintiff’s  favour  as  before, though 
there  was  conflicting  evidence  on  the  subject. 

The  evidence  was  fully  taken  by  the  learned  judge,  but  no 
questions  were  left  to  the  jury  as  to  the  facts,  especially  in 
relation  to  the  bank,  its  former  height,  present  condition, 
&c.,  as  we  could  have  wished. 

The  jury  again  returned  averdict  for  the  plaintiff;  and  in 
Easter  term  last  a rule  was  obtained,  calling  on  the  plaintiff 
.to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  or  why  a verdict  should  not  be  entered  for 
the  defendants,  or  a distributive  verdict,  pursuant  to  leave 
reserved. — Cause  was  shewn  during  the  same  term. 

33  5 c.  P. 
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Macaulay,  C.  J. — The  right  of  the  owners  of  the  front 
part  of  lot  No.  17,  as  described  and  granted  in  the  government 
patent  therefor,  to  the  land  formed  since  such  grant  in  front 
of  said  lot, by  the  process  of  alluvion  and  accretion;  or  that 
a tract  or  piece  of  land  between  the  original  and  the  present 
water-lines  has  been  so  formed  by  alluvion  and  accretion 
as  distinguished  from  dereliction  have  not  been  disputed, 
each  party  being  alike  interested  in  treating  the  tract  in 
question  as  formed  by  alluvial  deposit  and  as  by  impercep- 
tible accretion,  extending  the  front  of  the  lot,  treating  the. 
water’s  edge  of  lake  Ontario  for  the  time  being  as  its  front 
or  southern  boundary. 

The  right  of  the  Crown  to  the  space  thus  gained  from  the 
lake  as  having  been  land  covered  with  water  and  therefore  in 
the  Crown,  and  not  granted  bythepatent  in  180 6,  but  capable 
(as  said)  of  being  identified  by  the  still  visible  traces  of  the 
old  bank,  might  be  open  to  questions  according  to  what  is  said 
in  The  Attorney-General  v.  Turner  (2  Mod.  106  ; S.  C.  2 
Lev.  171 ; S.  C.  Ray.  241),  Smart  v.  The  Corporation  of 
Dundee  (8  Bro.  Par.  Ca.  119),  Smith  v.  Her  Majesty’s 
Officers  of  State  for  Scotland  (13  Ju.  713,  House  of  Lords, 
1849),  Schultz  on  Aquatic  Rights  (116,  126-7,  137-8), 
Hale  De  Jure  Maris,  13,  28,  36. 

The  preferable  claim,  however,  of  the  owner  of  the  adjoin- 
ing lands  is  supported  both  as  to  the  right  and  the  fact  under 
the  evidence  by  such  cases  as  The  King  v.Lord  Yarborough 
‘ (3  B.  & C.  106  ; S.  C.  4 D.  & R.  790 ; S.  C.  5 Bing.  163 ; 
S.  C.  2 Bli.  N.  S.  147 ; S.  C.  1 Dow.  N.  S.  178),  Scratton 
v.  Brown  (6  D.  & R.  p.  536),  Blundell  v.  Catterall  (5  B.&  A. 
268,  298),  In  Re  The  Hull  and  Selby  R.  R.  Co.  (5  M.  & W. 
327),  Calmadie  v.Roe(6  C.B.  879),  Duke  of  Beaufort  v.  The 
Mayor  of  Swansea  (3  Ex.  R.  413),  Doe  dem.  MacDonell  v. 
The  Cobourg  Harbour  Company  (U.  C.  Q.  B.,  M.  T.  1843), 
which  is  quite  in  point  and  relates  to  this  very  lot. 

In  the  first  mentioned  case — The  King  v.  Yarborough — 
it  was  decided  in  the  Court  of  Queen’s  Bench,  as  to  the  fact 
that  the  land  in  question  (being  formed  gradually  by  ooze 
and  soil,  &c.,  deposited  by  the  sea,  and  without  the  increase 
being  perceptible  when  actually  going  on,  although  visible 
from  year  to  year  for  a long  series  of  years)  could  not  be 
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said  to  have  been  left  by  the  sea,  and  therefore  not  derelict 
as  distinguished  from  alluvious  deposit.  And  it  was  after- 
wards determined  in  the  same  case  in  the  House  of  Lords 
as  to  the  law,  that  being  so  formed  by  slow,  gradual  and 
imperceptible  degrees,  the  soil  accrued  to  the  owner  of 
the  adjoining  manor,  being  the  defendant,  and  did  not  belong 
to  the  Crown. — See  also  Schultz  on  Aquatic  Rights  (116, 
126-7, 136-7).  In  this  and  the  other  cases  above  cited,  the 
doctrine  as  laid  down  in  Hale  De  Jure  Maris,  was  much 
discussed,  and  the  correct  meaning  of  some  passages  ap- 
parently explained.  In  the  case  of  The  King  v.  Lord  Yar- 
borough the  increase  had  been  caused  by  the  joint  action 
of  the  river  Humber  and  the  sea,  to  the  extent  of  100  to 
140  or  150  yards,  within  the  space  of  fifteen  to  twenty- 
seven  years,  and  from  30  to  50  yards  within  the  last  five 
years,  the  whole  containing  about  450  acres. 

The  distinction  between  land  made  and  land  left  by  the 
sea — that  is, bet  ween  reliction  an  d alluvion — was  fully  recog- 
nised in  this  case,  and  much  stress  was  laid  upon  the  force 
and  meaning  of  the  word  “imperceptible,”  and  two  passages 
in  Hale’s  De  Jure  Maris,  part  1,  ch.  4,  page  14,  were  cited. 
Abbot,  C.  J.,in  reference  thereto  said:  “That  very  learned 
writer  speaks  of  land  gained  by  alluvion  as  belonging  gen- 
erally to  the  Crown, unless  the  gain  be  so  insensible  th  at  it  can- 
not be  by  anymeans — according  to  the  words  of  one  of  the  pas- 
sages, or  by  any  limits  or  marks,  according  to  the  words  of 
the  other  passage — found  that  the  sea  was  there.  But  that 
in  those  passages  he  was  treating  of  the  legal  consequences  of 
such  accretion  without  explaining  what  ought  to  be  consider- 
ed as  accretion  insensible  or  imperceptible  in  itself  (or  as  said 
by  the  civil  law,  so  that  it  cannot  be  perceived  what  was  added 
in  a moment  of  time — Schultz,  11 6), but  that  he  considere  * 1 
that  as  being  insensible  of  which  it  could  not  be  said  with 


certainty  that  the  sea  ever  was  there.”  The  learned  Chief 
Justice  further  said : “ An  accretion  extremely  minute,  so 
minute  as  to  be  imperceptible  even  by  known  antecedent 
marks  or  limits  at  the  end' of  four  or  five  years,  may  become 
by  gradual  increase  perceptible  by  such  marks  or  limits  at 
the  end  of  a century,  or  even  forty  or  fifty  years;  for  it  is  to 
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be  remembered  that  if  the  limit  on  one  side  be  land,  or  some- 
thing growing  or  planted  thereon,  as  a tree,  a house,  or  a 
bank,  the  limit  on  the  other  side  will  be  the  sea,  which  rises 
to  a height  varying  almost  at  every  tide,  and  of  which  the 
variations  do  not  depend  merely  upon  the  ordinary  course  of 
nature  at  fixed  and  ascertained  periods,  but  in  part  also  upon 
the  strength  and  direction  of  the  winds,  which  are  different 
almost  from  day  to  day  (see  my  remark  on  this  passage 
in  Roddy  v.  Moffatt;  and  therefore/’  he  said,  “these  pas- 
sages from  the  work  of  Sir  M.  Hale  are  not  properly 
applicable  to  this  question  (meaning  the  issue  of  fact) ; and 
considering  the  word  'imperceptible’  in  this  issue  as  con- 
nected with  the  words  * slow  and  gradual,’  we  think  it 
must  be  understood  as  expressive  only  of  the  manner  of 
the  accretion,  and  as  meaning  imperceptible  in  its  progress, 
not  imperceptible  after  a long  lapse  of  time.” 

I mention  the  above  because  the  decision  of  the  Court  of 
Queen’s  Bench  left  undetermined  the  legal  right  to  the  land 
gained  by  accretion,  and  to  say  that  from  the  ultimate 
decision  as  to  the  legal  right  in  the  House  of  Lords  I infer 
that  the  legal  test  is  not  whether  it  can  be  ascertained  with 
certainty  that  the  sea  ever  was  there,  and  so  the  increase 
imperceptible  in  that  sense  of  obliterating  all  former  traces 
of  what  it  had  been  to  entitle  the  owner  of  the  land  adjacent 
to  hold  the  same  as  an  accessorial  perquisite,  but  that  the 
legal  test  is  whether  the  increase  was  gained  by  alluvial 
accretion  or  was  derelict  land  left  by  the  sea.  And  the 
distinction  is  material  in  the  present  case,  because  there  is 
evidence  that  traces  of  the  bank  of  the  lake  as  it  existed  in 
1806,  1812  or  1816  cannot  only  be  found  by  digging, but  is 
still  visible  to  the  eye;  wherefore  if  the  test- is  to  be  as  Sir 
M.Hale  states,  that  land  gained  by  alluvion  belongs  to  the 
Crown,  unless  the  gain  be  so  insensible  that  it  cannot  by  any 
means  or  by  any  limits  or  marks  be  found  that  the  lake  was 
there,  and  not  whether  the  land  accrued  by  alluvion  deposit 
as  distinguished  from  reliction  or  derelict  lands  left  by  the 
lake,  it  would  probably  follow  that  on  this  ground,  indepen- 
dently of  other  considerations,  the  land  in  question  would 
appertain  to  the  Crown  as  forming  part  of  the  bottom  of  the 
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lake.  But  I do  not  take  such  to  be  the  understood  rule  of 
English  law  relating  to  property  of  this  kind  at  the  present 
day,  but  that  if  the  gain  be  by  alluvion  and  accretion  it 
belongs  to  the  owner  of  the  land  to  which  the  increase 
becomes  permanently  attached,  on  the  principle  (amongst 
others)  that  being  liable  to  suffer  loss  by  the  encroachments 
of  the  sea  or  other  public  waters,  he  is  entitled  reciprocally 
to  the  benefit  of  accretion  excluding  the  waters : and  this  it 
is  said  by  the  law  of  nations — Vattel  121 ; Callis  51 ; 2 
Blackstone,  262;  1 Stevens’  Com.  419,  note  p. 

In  the  matter  of  the  Hull  and  Selby  Railway  Company 
it  was  held  that  if  the  sea  or  an  arm  of  the  sea  by  gradual 
and  imperceptible  progress  encroach  upon  the  lands  of  a 
subject,  the  land  thereby  covered  with  water  belongs  to  the 
Crown.  In  that  case  Hale  de  Jure  Maris — Hargrave’s 
Law  Tracts,  p.  15 — was  cited,  as  follows : “ If  a subject 
hath  land  adjoining  the  sea,  and  the  violence  of  the  sea 
swallow  it  up,  but  so  that  yet  there  be  reasonable  marks  to 
continue  the  notice  of  it,  or  though  the  marks  be  defaced, 
yet  if  by  situation  and  extent- of  quantity  and  bounding  on 
the  former  land  the  same  can  be  known,  though  the  sea 
leaves  this  land  again,  or  it  be  by  art  and  industry  regained, 
the  subject  doth  not  lose  his  property.” 

Alderson,  B.,  said:  “Lord  Hale  in  his  remarks  on  the 
Abbot  of  Ramsay’s  case,  ib.,  29,  seems  to  suppose  the  right 
reciprocal,  and  that  the  loss  goes  to  the  party  to  whom  the 
benefit  would  go.” 

Lord  Abinger,  C.  B.,  said  : “ In  all  cases  of  gradual 
accretion  which  cannot  be  ascertained  from  day  to  day,  the 
land  so  gained  goes  to  the  person  to  whom  the  land  belongs 
to  which  the  accretion  is  added,  and,  vice  versa , a gradual 
access  of  the  water  made  the  land  then  between  high  and 
low  water-mark  the  property  of  the  Crown.” 

Alderson,  B.,  said:  “Suppose  the  Crown,  being  owner  of 
the  foreshore — that  is,  the  space  between  high  and  low  water- 
mark-grants the  ad  joining  soil  to  an  individual, and  the  water 
gradually  recedes  from  the  foreshore,  no  intermediate  period 
of  the  change  being  perceptible;  in  that  case  the  right  of  the 
grantee  of  the  Crown  would  go  forward  with  the  change. 
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On  the  other  hand,  if  the  sea  gradually  covered  the  land  so 
granted,  the  Crown  would  be  gainer  of  the  land.”  The  prin- 
ciple laid  down  by  Lord  Hale,  that  the  party  who  suffers  the 
loss  shall  be  entitled  also  to  the  benefit,  governs  and  decides 
the  question.  That  which  cannot  be  perceived  in  its  progress 
is  taken  to  be  as  if  itneverhad  existed  at  all:  meaning  by  the 
last  passage,  I apprehend,  be  taken  as  if  a course  of  progress 
had  never  existed,  or  as  if  it  had  always  been  in  statu  quo. 
This  case  bears  upon  several  points.  I mention  it  as  using 
the  word ‘adjoining,’ and  as  sustaining  the  rule  of  reciprocity, 
both  of  which  are  material  in  my  view  of  the  present  case, 

It  likewise  omits  any  distinction  between  the  right  to 
accretion  by  lords  of  manor  or  other  proprietors  of  large 
tracts  of  land  bounded  by  the  sea  or  sea  shore,  and  by  the 
ownersof  small  tracts  thus  bounded, which  I mention  because 
the  distinction  is  taken  in  some  of  the  books;  and  on  the  whole 
I cannot  say  that  such  enlarged  or  curtailed  proprietorship 
makes  any  substantial  difference  in  the  application  of  the 
rule  to  lakes  andriversin  this  province,  considering  that  the 
rule  depends  upon  the  right  of  proprietorship  in  the  adjacent 
lands  when  extended  by  accretion,  unless  something  peculiar 
or  local  calls  for  the  application  of  a more  restricted  or 
different  rule. 

Calmadiev.Rove  (6C.B.861-2)  speaks  of  lands  adjoining 
the  sea  shore,  and  likewise  of  such  shore  being  parcel  of  a 
manor,  as  distinguished  from  its  being  held  in  gross  or  by 
separate  grant,  &c.,  which  latter  seems  to  have  been  con- 
sidered clear. 

The  Duke  of  Beaufort  v.  The  Mayor  of  Swansea  also 
speaks  of  the  sea- shore  or  land  between  high  an  d low  water- 
mark, being  parcel  of  the  adjoining  manor — Ba.  Ad.  Prerog, 
Blundell  v.  Catterall  (5  B.  & A.  284,  802),  Ball  v.  Herbert 
(3  T.  R 253-63),  Doe  dem.  Macdonell  v.  Cobourg  Harbor 
Company  (U.  C.  Q.  B.  R Mich.  Term,  1843). 

In  another  important  case — Scratton  v.  Brown  (4  B.  & C. 
S.  C.  6 D.  & It.  536) — it  was  there  held  that  the  right  of  soil 
in  the  sea  shore  might  be  granted,  and  that  it  constituted  a 
moveable  freehold,  and  that  the  portion  of  land  which  from 
time  to  time  or  for  the  time  being  lay  between  high  and  low 
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water-marks  passed  to  the  grantees.  It  was  a case  of 
encroachment  by  the  sea.  In  this  case  the  defendants  had 
at  different  times  taken  stone,  &c.,  from  the  sea-beach  and 
sea-shore  adjoining  the  plaintiff’s  manors,  some  from  the 
space  between  high  and  low  water-mark,  and  some  above 
high  water-mark.  The  defendant  justified  under  the  grantee 
of  the  shore;  and  at  the  trial  it  was  proved  that  since  the 
date  of  the  deed — 1773 — the  sea  had  gradually  encroached 
upon  the  land  twelve  or  fifteen  feet  or  more,  and  the  high 
and  low  water-marks  had  advanced  in  the  same  degree. 
There  was  some  evidence  that  the  shore  on  the  north  and 
south  ( qucere , east  and  west)  had  been  formerly  beaconed 
out.  The  plaintiff  contended  the  grant  was  confined  to  the 
shore  as  it  existed  at  the  time  of  the  grant:  the  defendant 
that  it  conveyed  the  soil  of  the  shore  between  high  and  low 
water-mark  wherever  those  marks  might  be.  To  shew  that 
there  might  be  a moveable  freehold  Co.  Litt.  4 B.  was  cited. 

In  delivering  their  opinions  some  of  the  learned  judges 
seem  to  have  treated  it  as  a case  of  accretion,  which  it  was  not 
unless  they  meant  of  accretion  by  the  waters  of  the  sea  to  the 
land,  or  of  the  shore,  by  reason  of  it  being  shifted  inland  by 
the  action  of  the  waters.  It  was  no  doubt  decided  by  analogy 
to  the  rule  applicable  in  cases  of  accretion,  but  it  really  was 
a case  of  encroachment  as  distinguished  from  accretion  or 
alluvial  deposit.  Bay  ley , J.,  as  reported  in  Scatton  v.  Brown, 
holding  that  there  might  be  a moveable  freehold,  said:  “The 
question  was,  whether  there  may  be  a certain  quantity  of 
land  shifting  in  situation  and  resting  in  the  same  person  at 
different  times.  That  must  be  the  case  if  land  fronting  the 
sea  or  a river,  where  from  time  to  time  the  sea  or  river 
encroaches  or  retires,  if  the  sea  leaves  a parcel  of  land 
the  piece  left  belongs  to  the  person  to  whom  the  shore 
then  belongs.  The  land  between  high  and  low  water-mark 
originally  belonged  to  the  Crown,  and  can  only  vest  in  a 
subject  or  the  grantee  of  the  Crown.  The  Crown  by  a grant 
of  the  sea-shore  would  convey,  not  that  which  at  the  time  of 
the  grant  is  between  the  high  and  low  water-marks, but  that 
which  from  time  to  time  shall  be  between  these  two  termini. 
Where  the  grantee  has  a freehold  in  that  which  the  Crown 
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grants,  his  freehold  shifts  as  the  sea  recedes  or  encroaches. 
Thenwhatwas  the  object  of  the  parties  to  the  deed  of  1773? 
To  grant  the  land  within  certain  limits  : those  to  the  east 
and  west  were  ascertained, but  those  on  the  north  and  south 
were  to  be  ascertained  by  the  high  and  low  water-mark.  I 
think  that  those  words  must  he  construed  with  reference  to 
the  rule  of  the  law  upon  the  subject  of  accretion,  and  that  as 
the  high  and  low  water-marks  shift,  the  property  conveyed 
by  the  deed  also  shifts,  and  was  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  in  respect  of  the  stones  taken 
between  high  and  low  water-marks  at  the  time  when,  &c.” 

As  reported  in  6 D.  & R 547  he  said:  “The  Crown  by 
such  a grant — i.e.,  of  the  land  between  high  and  low  water- 
marks— must  of  necessity  convey,  not  that  which  at  any  one 
time  constituted  the  space  between  these  termini,  but  that 
which  might  from  time  to  time  hereafter  constitute  that 
space ; and  the  grantee  of  a freehold  so  granted  would 
possessa  freehold  moveable,  varying  and  shifting  according 
as  the  sea  encroached  upon  or  receded  from  the  land.  Here 
the  object  of  the  parties  to  the  deed  was  to  grant  the  land 
within  certain  boundaries^  those  on  the  east  and  west  being 
ascertained  and  stationary,  and  those  on  the  north  and  south 
being  moveable  and  to  be  ascertained  by  the  high  and  low 
water-marks  from  time  to  time.  Such  a grant  must  be  con- 
sidered with  reference  to  the  common  law  upon  the  subject 
of  accretion,  and  the  property  conveyed  by  it  must  be  held 
to  shift  as  the  high  and  low  water-marks  themselves  shift.” 

Holroyd,  J.,in  4 B.  & C.  502  is  reported  as  saying:  “ The 
grantor  conveyed  the  whole  of  his  share  between  particular 
boundaries  ; he  had  therefore  no  part  of  it  remaining  in 
him,  and  the  grantee  stood  in  his  situation.  Then  the 
accretion  follows  as  an  accessory  to  the  principal.  The 
change  being  gradual  it  became  part  of  the  shore  and 
belongs  to  the  person  who  has  the  shore  at  the  time  when 
the  accretion  takes  place.” 

In  6 D.  & R 549,  as  saying:  “Then  if  the  soil  has  passed 
the  grantee  must,  as  a matter  of  course,  stand  in  the  same 
situation  with  respect  to  the  soil  as  the  grantor  would  have 
done  if  he  had  never  executed  the  deed.  The  grantor  con- 
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veyed  all  the  shore  within  particular  boundaries  ; nothing 
therefore  remainedin  him;  the  grantee  stood  in  his  situation; 
and  the  accretion  followed  as  an  accessory  to  the  principal : 
the  change  being  gradual  the  accretion  became  part  of 
the  shore,  and  must  of  course  belong  to  him  who  has  the 
shore  when  the  accretion  takes  place.” 

Littledale,  J.,  in  Scratton  v.  Brown  (4  B.  and  C.  504), 
after  saying  that  the  only  subject  of  inquiry  whether  the 
place  in  question,  &c.,  was  called  by  either  of  the  names, 
Middleton  Hall  Shores  and  Sea  Grounds,  for  the  subject 
matter  of  the  grant  cannot  be  effected  by  the  subsequent 
part  of  the  deed,  which  has  nothing  to  do  with  the  grant, 
but  is  merely  matter  of  description,  &c.,  and  that  subsequent 
words  of  affirmation,  though  wrong  in  points  of  description, 
do  not  affect  the  previous  grant,  &c.,  (see  the  language  of 
thegrantin4  B.&  C.  487  and  6 D.&R.  538),  said:  “The  only 
remaining  question  is,  whether  the  accretion  which  has  taken 
place  passes  by  that  grant ; and  he  thought  quite  clear  (re- 
ferring to  flex  v.  Lord  Yarborough  and  Hale’s  de  Jure  Maris) 
that  the  increase  being  imperceptible,  continued  to  pass  as 
incident  to  that  which  belonged  to  the  grantee,  &c.,  and 
that  the  deed  was  sufficient  to  pass  the  accretion  which  had 
taken  place.”  In  6 D & R.  551,  after  using  language  sub- 
stantially the  same  in  relation  to  subsequent  words  of  affir- 
mation or  description,  after  previous  general  words  of 
grant,  said : “ Then  as  the,  soil  between  high  and  low 
water-mark  is  granted,  it  is  granted  subject  to  the  varia- 
tions made  in  it  by  corresponding  variations  in  the  tide.  It 
is  the  grant  of  a shifting  soil and  the  accretion  being 
imperceptible,  it  is  clear,  &c.,  that  that  continued  to  pass 
as  part  of  the  soil  which  had  vested  in  the  grantee.” 

I have  been  thus  particular  making  extracts  from  this  case 
because  it  seems  to  me  much  in  point,  and  because  the  lan- 
guage of  the  judges  may  seem  to  imply  that  if  accretion  in- 
stead of  encroachment  had  taken  place  after  the  grant  of  the 
shore,  the  accretion  would  have  belonged  to  the  grantee  of 
theshore,  andnot  to  the  lord  of  the  manor  ; whereas  Ido  not 
think  .such  was  the  meaning  of  the  learned  judges.  I think 
they  meant  to  hold  that  the  shore  might  advance  or  recede 
from  its  original  position,  but  that  the  grantee  would  only 
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be  entitled  under  his  grant  to  hold  the  shore  for  the  time  being. 
This  I think  is  clearly  expressed  by  Bay  ley,  J.;  and  if  not  so, 
it  would  be  a moveable  freehold, as  all  the  judges  heldit  to  be. 
When,  Holroyd,J.,  said  of  the  accretion,  thatit  became  part 
of  the  shore,  he  did  not  mean  part  of  that  part  that  had 
been  granted  as  added  to  the  grant,  but  as  part  of  the 
shore,  speaking  of  the  whole  line  of  shore  as  affected  by 
accretion  or  encroachment — the  gradual  change  became 
part  of  the  shore ; that  is,  worked  a gradual  change  in 
that  part  of  the  shore  where  the  accretion  or  encroachment 
took  place : what  had  previously  been  shore  ceased  to  be 
so,  and  the  new  shore  belonged  to  him  who  had  the  shore 
when  it  became  thus  gradually  shifted. 

When  Littledale,  J.,  speaks  of  the  increase  passing  as  in- 
cident to  that  which  belonged  to  the  grantee,  he  must  have 
meant  as  incident  to  the  grant  of  the  shore,  and  which  grant 
conveyedthe  shore  for  the  time  being:  he  says  it  was  the  grant 
of  a shiftingsoil.  And  when  he  said  itwas  clear  theaccretion 
being  imperceptible  continued  to  pass,  &c.,  he  meant  that  the 
accretion,  so  far  as  instrumental  in  forming  the  shore,  passed; 
not  that  the  shore  as  originally  covered  by  and  embraced  in 
the  grant  remained  stationary,  subject  to  extension  inland  or 
seaward,  according  to  the  encroachment  or  displacement  of 
the  sea.  The  trifling  extent  of  the  encroachment,  though  it 
extended  the  shore  inland, did  not  seemingly  form  an  entirely 
new  shore, and  in  that  sense  become  part  of  the  original  shore 
landways,  as  part  of  it  had  been  obliterated  seawards  ; the 
central  part  all  the  time  remaining  and  continuing  to  form 
part  of  the  shore.  The  fact  of  the  change  of  the  shore  having 
been  caused  not  by  accretion  but  encroachment,  may  also 
have  had  some  influence  on  the  languageused  by  the  judges. 

The  inference  I draw  from  this  case  is,  that  the  grantee 
of  the  shore  or  space  between  high  and  low  water-marks 
would  not  gain  land  by  accretion,  but  that  he  would  always 
hold  the  shore  for  the  time  being  bounded  between  high 
and  low  water-marks,  while  the  accretion  if  any  would  be- 
long to  the  owner  of  the  main  land  as  terra  firma,  who(and 
not  the  owner  of  the  shore)  was  liable  to  loss  by  encroach- 
ment of  the  waters,  as  that  case  proved. 

The  relative  rights  of  the  Crown,  the  public,  and  private 
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individuals  or  grantees  to  the  sea-shore,  was  very  fully  dis- 
cussed in  Blundell  v.  Catterall  (5  B.  & A.  268).  In  that 
case  the  lord  of  the  manor  was  owner  of  the  shore.  I more 
particularly  mention  it  owing  to  what  is  said  of  the  ripa,  or^ 
banks  of  ports,  rivers,  &c.,  and  the  shores  of  the  sea,  &c. — lb. 
286,  292,  294,  303. 

At  page  308  Bayley,J., referring  to  passages  quoted  from 
Hale’s  de  Jure  Maris,  22, 36,  and  Bracton,said  the  word  “ripa” 
here  applies  to  rivers  and  ports,  and  probably  also  to  the  land 
above  the  high-water  mark.  See  also  what  he  says  at  p . 3 1 0 ; 
also  Abbott,  C.  J., at  p.  312,314;  also  Smith  v.  Her  Majesty’s 
Officers  of  State  for  Scotland  (13  Jurist  713,717).  As  to  the 
presumption  of  ownership  being  in  the  adjoining  proprietors, 
see  Lowe  v.  Govett  (3  B.  & Ad.  862),  the  Duke  of  Beaufort 
v.  The  Mayor  of  Swansea  (3  Ex.  R.  413),  Calmadie  v.  Rowe 
(6  C.  B.  861). 

In  the  case  of  Roddy  v.  Moffatt  (Q.  B.  TJ.  C.  2 V.)  a 
question  arose  touching  the  meaning  of  government  grants 
of  land  in  Newark  or  Niagara,  described  (in  1798-99, 1803) 
as  commencing  eight  chains  from  lak  e Ontario  along  the  bank 
of  the  three-mile  pond,  then  along  the  shore  of  the  lake;  and 
commencingthree  chains  from  lake  Ontario  along  the  edge  of 
the  water  of  the  four-mile  pond, then  to  lake  Ontario,  then 
along  the  shore,  &c.;  and  commencing  at  the  water’s  edge  on 
the  shore  of  lakeOntario, afterwards  returning  to  the  waters  of 
lake  Ontario,  and  then  along  the  water’s  edge  of  said  lake,  &c. 

I then  said,  the  patent  bounds  the  locus  in  quo  on  the 
north  by  lake  Ontario,  and  along  the  shore;  and  though  I 
think  it  may  well  be  construed  as  extending  only  to  high 
water-mark,  it  is  susceptible  of  extension  to  low  water-mark 
or  to  the  water’s  edge;  and  there  are  cogent  reasons  in  favor  of 
the  latter.  The  English  books,  speaking  of  tide-waters,  say 
the  shore  is  the  space  between  the  ordinary  high  and  low 
water-mark  occasioned  by  the  flux  and  re-flux  of  the  seat 
The  grant  of  the  land  in  question  assumes  that  there  is  a 
shore  on  the  lake,  and  it  forms  very  much  a matter  of  fact 
what  constitutes  it.  I consider  high-water ‘mark  to  be  the 
defined  line,  if  any,  marking  the  termination  of  the  ordinary 
sea- wash,  and  that  the  shore  commences  there. 
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It  is  a question  of  fact  upon  the  spot  whether  there  be  a 
precipitous  bank  against  the  waters,  or  a sloping  beach  on 
which  the  swell  rolls  to  a line  plainly  marked  on  the  sand ; 
and  if  the  latter,  I consider  it  the  high  water-mark.  Then 
referring  to  the  language  of  Abbott,  C.  J.,  in  Rex  Lord 
Yarborough  (3  B.C.106),  and  the  statute  of  7 James,  ch.18, 
which  spoke  of  the  shore  as  beginning  at  the  full  sea  mark, 
I said : “ If  the  grant  extends  beyond  high  water-mark  and 
always  to  the  water’s  edge,  then  I think  there  is  a public 
easement  in  the  intervening  shore  for  all  persons  to  fish 
there,  the  pubhc  confining  themselves  however  to  the  shore 
or  space  below  high  water-mark.  If  there  be  no  space 
entitled  to  be  so  designated,  the  public  enjoyed  no  right  to 
fish  on  the  land  covered  by  the  grant,  &c. 

After  expressing  such  views  I met  with  Bell’s  Principles  of 
the  Laws  of  Scotland,  in  which,  at  page  169,  section  643,  it 
is  said  expressly  that  lands  bounded  by  the  sea  or  sea-shore 
arealike, and  both  extend  to  low  water-mark;  that  is,  include 
the  shore,  subject  to  the  public  easement  for  purposes  of 
navigation  and  to  fish. — See  however  Smith  v.  Her  Majesty’s 
Officers  of  State  for  Scotland  (13  Ju.  713,  ante  page  521), 
I may  also  refer  to  the  case  of  Clark  v.  Bonnycastle  in  the 
U.  C.  Q.  B.  R.,  and  the  case  of  the  Queen  v.  Myers  in  3 
U.C.C.P.R.  305,  in  which  last  case  many  of  the  authorities 
bearing  upon  aquatic  rights  are  collected. 

In  Parker  v.  Elliot  (1  U.C.C.P.R.  470),  the  same  subject 
was  muchdiscussed.  There  the  government  grant  commenced 
within  one  chain  of  the  south-east  angle  of  lot  No.  25  on  the 
bank  of  lake  Ontario,  then  inland,  then  to  lake  Ontario,  then 
along  the  bank  of  the  lake  to  the  place  of  beginning.  At 
page  478  I remarked  that  the  words  “the  bank  of  the  lake” 
and  “ to  the  lake  ” were  evidently  treated  as  of  equivalent 
import,  and  that  from  the  lake  a line  might  be  run  westerly 
along  the  bank.  At  page  481  I expressed  my  impression 
from  the  authorities  cited  at  page  480„that  “to  the  lake,”  or 
“ the  bank  of  the] lake,”  meant  high  water-mark,  and  that 
consequently  the  southern  boundary  of  the  grant  was  the  high 
water-mark  or  bank  of  the  lake.  The  application  of  such 
language,  if  correctly  adopted,  to  the  present  case,  will  be 
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hereafter  apparent — Padwick  v.  Knight  (7  Ex.  R,  857  ; S. 
C.  16  Eng.  R.  573). 

Then,  turning  to  the  facts  in  evidence  in  this  case,  it  ap- 
pears to  me  the  part  of  the  land  mentioned  and  described 
in  the  deeds  from  Ross  to  Kittridge,  11th  of  April,  1812  ; 
from  Kittridge  to  Perry,  23rd  of  April,  1815,  and  Perry  to 
Buck,  11th  of  January,  1819,  has  since  been  divided  by  a 
street  called  First-street,  running  from  Lake  Ontario  back, 
parallel  to  the  allowance  for  road  or  side-road  between  lots 
Nos.  17  and  16  in  the  broken  front  concession  called  B.,  which 
road  allowance  is  now  called  Division-street,  and  bounds  the 
tracts  in  those  deeds  mentioned  on  the  east;  but  that  the  land 
nowin  question  lies  westwardlyof  First-street, and  is  partly 
in  front  of  that  portion  of  the  tract  mentioned  in  the  above 
deeds,  which  is  to  the  west  of  First-street,  and  partly  still 
more  west — opposite  lands  obtained  by  Buck  from  Monj  ean. 

There  was  at  the  first  trial  no  deed  from  any  one  to 
Monjean  in  evidence,  to  shew  when,  how,  or  by  what  des- 
cription he  acquired  title  to  any  of  the  lot  No.  17.  It  was 
produced  at  the  last  trial ; and  the  deed  from  Monjean  to 
Buck,  dated  the  16  th  of  March  ,1819,  from  the  place  of  begin- 
ning, wherever  that  was,  runs  specific  distances,  but  whether 
to  the  water’s  edge  or  in  front  was  not  and  is  not  clearly 
explained.  Roach  the  surveyor,  who  prepared  a large  plan 
produced  at  the  trial,  said  the  westerly  line  specified  in 
the  deed  to  Perry,  and  from  Monjean  to  Buck,  according  to 
the  distance  specified,  would  run  into  the  lake,  as  it  was  at 
that  time  : not  saying  what  time,  but  apparently  meaning 
at  the  time  those  deeds  were  made. 

The  deeds  under  which  Kittridge,  Buck  and  Perry  held  des- 
cribed the  tract  as  being  “all  that  certain  parcel  or  tract  of 
land  lying  and  being  situate  in  the  township  of  Hamilton, 
containing  by  admeasurement  two  acres  and  one  rood,  be  the 
same  more  or  less,  being  composed  of  part  of  lot  No.  17  in  the 
broken  front  adjoining  lake  Ontario,  which  said  parcel  or 
tract  of  land  is  butted  or  bounded,  or  may  be  otherwise  known 
as  follows:  beginning,  &c. — See  description,  ante  page  512. 

The  tract  conveyedby  Buck  toThroop  on  the  25  th  of  Feb- 
ruary, 1828,  is  supposed  to  run  on  the  west  side  of  First- 
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street,  from  other  lands  belonging  to  Throop,  five  chains 
more  or  less,  to  the  high  water-mark  ; and  then  south 
seventy-four  degrees  west  two  chains  fifteen  links,  to  the 
land  owned  formerly  by  Monjean,  &c.,  reserving  the  south- 
west corner  of  that  part  of  the  described  lot  of  land  which 
was  fenced  in — a piece  of  ground  three  rods  in  front  and  six 
rods  in  depth — together  with  free  access  in  front  of  the  said 
three  rods  to  the  lake  for  all  boats,  vessels  and  persons;  and 
on  the  plan  above  mentioned  a tract  of  three  rods  by  six  rods 
is  laid  down,  which  is  said  to  shew  the  relative  position  of 
the  tract  thus  mentioned  in  the  deed  from  Buck  to  Throop, 

Now  so  far  as  it  constituted  a matter  of  fact  for  the  jury,, 
they  must  be  taken  to  have  determined  that  Buck  owned, 
or  that  Throop  after  1828  acquired  by  accretion,  the  right 
to  the  land  for  which  this  action  is  brought ; and  the  legal 
question  is,  whether  there  was  evidence  to  go  to  them  suffi- 
cient to  warrant  such  finding.  As  respects  that  part  of  the 
tract  in  dispute  which  lies  in  front  of  the  tract  conveyed 
by  Perry  to  Buck  by  the  deed  of  the  11th  of  January,  1819, 
it  depended  upon  the  deed  from  Ross  to  Kittridge  ; for  each 
of  the  three  deeds,  dated  respectively  the  11th  of  April, 
1812,  the23rd  of  April,  1816,  and  the  11th  of  January,  1819, 
described  the  same  tract  in  similar  terms. 

The  question  of  construction  on  the  face  of  them  is,  whe- 
ther the  description  extends  to  the  water  s edge  to  low  water- 
mark, or  only  to  high  water-mark,  or  only  to  the  bank,  as  dis- 
tinguishable from  high  water-mark.  This  is  to  be  determined 
by  the  boundaries,  without  which  the  tract  would  be  uncer- 
tain. Then  it  is  described  as  adjoining  lake  Ontario,  or  is  it 
only  the  broken  front  that  is  so  described  ? The  tract  is  des- 
cribed as  being  in  the  township  of  Hamilton,  as  containing 
two  acres  andone  rood,  more  or  less,  as  being  part  of  lot  No. 
17  in  the  broken  front  adjoining  lake  Ontario:  had  it  com- 
menced, “ all  that  parcel  of  land,  &c.,  adjoining  lake  On- 
tario,” there  could  have  been  no  doubt. 

It  may  be  said  there  may  be  several  broken  fronts,  and  no- 
thing to  designate  what  is  meant  by  the  broken  front  in  this 
deed,  except  that  it  adjoins  lake  Ontario,  no  name  or  con- 
cession being  given  to  such  broken  front.  Still  it  calls  it 
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the  broken  front,  not  a broken,  or  one  of  the  broken  fronts; 
and  what  the  broken  front  in  fact  was,  containing  a lot  No. 

1 7within  it,  was  a matter  of  fact  to  be  determined  by  evidence, 
and  it  could  not  require  to  be  described  as  adjoining  lake  On- 
tario to  determine  what  was  meant  by  the  term  broken  front. 
Again  : it  may  be  said  that  lot  No.  17  might  be  in  apart 
of  the  broken  front  which  did  not  adjoin  lake  Ontario; 
wherefore,  it  cannot  be  intended  that  the  lot  is  spoken  of  as 
adjoining  the  lake,  nor  could  it  be  necessary.  The  answer 
seems  to  be,  that  it  is  also  a matter  of  fact,  and  that  the  lot 
would  be  presumed,  until  the  contrary  was  shewn,  to  front, 
as  the  broken  front  which  contained  it  did ; and  that  if 
the  one  adjoined  the  lake,  so  did  the  other. 

Then  it  is  said,  it  cannot  at  all  events  be  intended  that  the 
part  to  be  conveyed  adjoined  the  lake.  It  appears  to  me  it 
should  be  so  intended  as  being  the  meaning  of  the  deed 
according  to  the  description  given.  The  statute  shews  that 
the  township  of  Hamilton,  the  broken  front  lot  No.  17,  and 
the  town  of  Cobourg  adjoin  lake  Ontario  and  go  to  the 
water’s  edge.  The  deed  imports  that  the  broken  front, 
although  not  called  a concession,  was  a larger  tract  than  lot 
No.  17,  and  that  lot  No.  17  was  a larger  tract  than  the  piece 
conveyed.  If  the  government  patent  be  looked  to,  it  shews 
that  lot  No.  17  in  the  broken  front  of  the  township  of 
Hamilton  was  a tract  of  240  acres,  described  as  commencing 
in  front  upon  lake  Ontario  at  the  south-east  angle  of  the  lot; 
then  running  back  on  the  east  side  120  chains ; then  crossing 
twenty  chains,  more  or  less:  then  returning  on  the  west  side 
to  lake  Ontario;  then  along  the  water’s  edge  to  the  place  of 
beginning,shewing  thatupon  lake  Ontario,  at  the  south-east 
angle  of  the  lot, and  to  lake  Ontario  mean  the  waters  edge 
of  lake  Ontario.  We  see  then  that  the  tract  conveyed  is 
part  of  the  township  of  Hamilton,  part  in  the  broken  front 
and  part  in  lot  No.  17  described  as  being  in  said  township, 
containing  so  much  land,  being  part  of  lot  No.  17  in  the 
broken  front  adjoining  lake  Ontario.  I doubt  not  the  word 
“adjoining ’’may  be  construed  with  broken  front,  or  with  lot 
No.  17,  or  with  both;  but  I think  it  means  to  refer  to  and 
ought  to  be  construed  with  the  tract  conveyed, as  beingpart 


536  COMMON  PLEAS,  HILARY  TERM,  19  VIC. 

of  lot  No.  17 — thus;  being  in  Hamilton, containing  so  many 
acres,  being  part  of  lot  No.  17 in  broken  front  and  adjoining 
lake  Ontario,  all  properly  construed  together.  The  broken 
front  is  mentioned  to  designate  the  concession  or  tract  of 
which  lot  No.  17  composed  a part;  No.  17  to  indicate  the 
lot  of  which  the  two  acres  one  rood  formed  a part,  and 
which  1 think  is  described  as  being,  &c.,  containing,  &c., 
and  adjoining  lake  Ontario. 

Had  the  description  stopped  at  the  words  “adjoining  lake 
Ontario,”  without  anything  more  special,  afterwards  added, 
the  deed  would  not  have  been  void  for  uncertainty,  but  the 
grantee  would  have  been  entitled  to  a strip  of  land  along  the 
whole  front  of  lot  No.  17  adjoining  the  lake  sufficient  in 
depth  to  make  two  acres  and  one  rood.  If  so,  it  seems 
that  the  words  “adjoining  to  lake  Ontario”  constitute 
part  of  the  description  of  the  tract  granted. 

The  question  is,  what  is  the  subject  matter  of  the  grant, 
or  what  was  granted. 

But  without  more,  the  tract  would  still  be  uncertain  unless 
the  whole  front  of  the  lot  was  assumed,  and  specific  bounds 
are  given  ; the  first ‘shews  the  intention  quite  clearly : it 
says,  “beginning  at  the  bank  of  lake  Ontario  (not  at  the 
top  of  or  upon  the  bank)  at  the  south-east  angle  of  the  said 
broken  front,  meaning  evidently  not  the  south-east  angle 
of  the  broken  front  concession,  but  of  the  lot  No.  17 ; and  if 
so,  it  meant  beginning  at  the  water’s  edge  of  the  lake,  or  the 
front  of  the  bank,  or  that  part  of  it  in  contact  with  the  water’s 
edge.  It  then  gives  the  distance  inland,  and  returns  on  the 
west  side  to  the  bank  of  lake  Ontario,  and  thence  along  said 
bank  the  several  courses  thereof  to  the  place  of  beginning. 
It  is  said  this  bank  cannot  be  intended  to  be  or  to  mean  the 
same  thing  as  the  water’s  edge,  but  I do  not  see  what  else 
can  be  intended,  than  that  the  tract  conveyed  beginning  at 
the  south-east  angle  of  the  lot  No.  17,  which  is  at  the  water’s 
edge,  is  meant  to  be  part  of  the  front  of  the  lot,  and  therefore 
bounded  in  front  as  the  lot  No.  17  is  bounded,  though  the 
bank  and  not  the  water’s  edge  is  mentioned.  The  description 
shews  that  at  the  place  of  beginningthebank  and  south-east 
angle  of  the  lot  were  supposed  to  coincide;  and  a line  traced 
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from  thence  westerly  following  the  bank  would  indicate  the 
same  line  as  the  deed  calls  for  in  the  reverse  direction — 
Roberts  v.  Carr  (1  Taunton,  495),  Lowe  v.  Govett  (3  B. 
& Ad.  863),  The  Duke  of  Beaufort  v.  The  Mayor  of  Swansea 
(3  Ex.  R.  413),  Calmadie  v.  Rowe  (6  C.  B.  861). 

I do  not  lay  stress  upon  what  is  found  in  the  English  hooks 
relative  to  the  presumption  of  ownership  down  to  ordinary 
high  water-mark  or  to  the  shore,  in  the  proprietor  of  the* 
adjoining  estate  or  riparian  proprietors.  But,  independent  of 
this  technical  or  grammatical  construction,  it  appears  to  me 
that  when  the  evidence  is  looked  to,  the  same  result  follows, 
whether  the  hank  or  the  waters  edge  be  adopted  as  the  front 
boundary.  If  the  waters  edge  he  the  true  constru  ction,  there 
is  an  end  of  the  question;  if  not,  the  bank  must  he  something 
different  and  not  extending  so  far  out.  If  so,  I think  it  still 
forms  a question  whether  such  bank  was  not  the  natural 
boundary  of  the  water,  and  whether  anything  existed  in  fact 
beyond  or  south  of  the  bank  that  formedpart  of  lot  No.  17, 
and  was  not  the  shore,  but  a vacant  tract  still  remaining  in 
Ross,  and  situate  lying  and  being  between  such  bank  and  the 
shore  or  high  water-mark.  Whether  there  did  remain  any 
such  tract  capable  Qf  being  extended  by  accretion  as  the 
shore  receded  from  the  bank,  was  also  a question  of  fact : 
and  on  the  evidence  I think  it  was  quite  open  to  the  jury  to 
find  that  the  bank  mentioned  and  referred  to  in  the  deed  to 
Kittridge,  &c.,  bounded  the  lake  on  the  land  side,  and  that 
between  such  bank  and  the  water  s edge  the  space  not  con- 
stantly covered  by  water  (if  any)  formed  the  shore  of  the  lake, 
and  is  properly  so  designated;  and  if  so,  I think  such  shore 
is  liable  to  the  same  incidents  as  the  sea-shore  in  England. 

The  evidence  warrants  the  inference  that  Ross  conveyed 
all  the  front  part  of  lot  No.  17,  at  all  events,  except  the 
shore ; and  if  so,  he  continued  to  hold  the  shore  only ; and 
if  so,  it  presents  a case  the  reverse  of  Scratton  v.  Brown, 
inasmuch  as  the  shore  has  receded  instead  of  encroaching 
upon  the  mainland.  Regarded  in  this  light,  I look  upon  the 
• accr  eti  on  as  gained  to  the  mainland  or  bank  bordering  the  lake 
in  the  nature  of  an  appurtenance,  on  the  principle  that  he 
who  is  liable  to  sustain  loss  by  encroachment  should 
34  5 C.P. 
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acquire  ground  by  accretion.  Had  the  lake  encroached  upon 
the  bank,  as  it  is  said  to  have  done  further  west,  where  the 
Township  of  Hope  joins  Hamilton,  instead  of  receding  or 
being  excluded  by  accretion,  the  grantee  of  Ross  would 
certainly  have  sustained  the  loss,  and  the  shore,  though  shift- 
ed, would  still  have  belonged  to  him,  according  to  Scratton 
and  Brown;  and  if  so,  it  follows  that  the  owner  of  the  bank  or 
the  riparian  proprietors,  and  not  the  owners  of  the  shore,  are 
* entitled  to  accretion  formed  since  the  deed  of  1812.  That 
the  accretion  has  been  to  the  bank  mentioned,  and  that  the 
high  water-mark,  if  not  the  water’s  edge  properly  so  called, 
did  extend  to  it,  are  proved  beyond  question  by  the  fact,  that 
the  bank  has  since  been  buried  or  obliterated  by  the  action 
of  the  water,  which  could  not  have  happened  by  the  operation 
of  natural  causes,  such  an  accretion,  if  the  water  had  not 
washed  up  to  and  over  it. 

As  the  accretion  formed,  the  bank  became  surmounted  by 
the  accumulations  which  formed  such  accretion;  and  the  bank 
afterwards  existing,  if  any,  must  have  been  advanced  sea- 
ward ; and  as  being  the  termination  of  the  mainland  or 
boundary  of  the  lake  shore  the  owner  up  to  and  including  the 
bank  would  be  entitled  to  follow  the  progress  of  such  bank 
as  by  accretion  it  advanced,  just  as  the  owners  of  the  shore 
retained  their  legal  rights  therein  though  shifted  by  position. 
I do  not  think  the  accretion  is  to  be  attached  to  the  shore, 
so  as  to  convert  what  was  shore  into  mainland  or  terra  firma, 
as  it  is  expressed,  and  at  the  same  time  to  extend  the  shore 
itself,  but  that  the  accretion  belongs  to  the  owner  of  the 
lands  adjoining  the  shore  as  riparian  proprietor  ; and  so  far 
as  such  words  can  be  material,  the  deeds  convey  the  tract, 
with  all  hereditaments  and  appurtenances  thereto  belonging 
or  in  anywise  appertaining. 

There  is  force  in  these  words,  for  some  of  the  cases  speak  of 
accretion  as  becoming  appurtenant,  though  not  so  technical- 
ly; but  when  there  is  added  thereto  the  words  “ belonging  or 
in  any  way  appertaining,”  they  seem  comprehensive  enough 
to  relate  to  accessorial  acquisitions  of  this  kind  as  intended* 
though  not  susceptible  of  being  granted  prospectively. 

It  maybe  said  that  if  the  bank  was  high  the  water  might 
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rise  against  it  and  entirely  submerge  the  shore  without 
encroaching  on  the  mainland,  in  which  event  the  owner  of 
the  shore  would  lose  his  right  in  one  place  without  gaining 
an  equivalent  in  another. 

The  answer  that  occurs  to  me  is,  that  it  is  not  this  case. 
If  the  bank  was  high,  and  had  remained  unaltered  without 
being  encroached  upon  by  the  waters,  though  they  rose  partly 
against  it,  or  without  accretion  from  alluvial  deposit,  no 
conflict  of  rights  could  arise,  as  the  owner  of  the  shore  could 
not  descend  to  the  water,  nor  could  he  have  any  right  of 
accretion  consistently  with  which  the  owner  of  the  shore 
might  be  deprived  of  it  until  the  waters  subsided,  when 
(if  they  afterwards  receded)  his  estate  would  return  in 
point  of  possession  and  enjoyment,  as  it  had  all  the  time 
subsisted  in  point  of  right. 

Moreover,  the  owner  of  the  bank  might,  by  fencing  against 
the  lake,  prevent  the  waters  encroaching  upon  or  wearing 
away  the  mainland,  and  thereby  preserve  his  original  front 
undiminished.  So  the  owner  of  the  shore  might  by  the 
removal  of  deposit  prevent  accretion,  and  preserve  the  shore 
in  its  original  situation  and  condition.  But  as  the  owner  of 
the  shore  could  not  invade  the  bank  or  higher  land  without 
becoming  a trespasser,  so  the  owner  of  the  bank  could  not 
enter  upon  or  change  the  shore  without  trespassing  upon 
the  close  or  possession  of  the  party  entitled  to  the  shore, 
if  held  separately  and  apart  from  the  bank  or  mainland. 

If  then,  the  owner  of  the  shore,  who  alone  could  legally  keep 
it  clear  of  deposit,  failed  to  do  so,  but  permitted  such  deposit  to 
cover  the  shore  and  attach  itself  by  accretion  to  the  bank  and 
shore  respectivelyas  the  accretion  prevailed  and  excluded  the 
waters,  I infer  that  the  riparian  proprietor  or  owner  of  and 
to  the  bank  would  be  entitled  to  the  land  thus  formed  by 
accretion,  and  to  treat  the  bank  and  the  shore  for  the  time 
being  as  his  proper  boundary  or  limit:  if  not,  his  land  would 
cease  to  be  bounded  by  the  shore,  and  the  bank  would  cease 
to  exist  by  reason  of  the  accretion;  and  such  accretion,  though 
it  covered  the  bank  and  removed  the  shore  in  fact,  would  be 
held  to  convert  what  was  originally  the  shore,  and  the  shore 
only,  into  an  extended  tract  of  firm  land  with  the  shore 
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beyond  it,  and  thus  to  confer  a tract  of  land  between  what 
was  the  bank  and  the  shore  for  the  time  being  upon  the 
owner  of  the  shore  in  preference  to  the  owner  of  the  bank  or 
mainland,  to  which  such  accretion  in  point  of  fact  had 
attached  itself,  which  would  be  contrary  to  what  I take 
to  be  the  established  rule  on  the  subject  of  accretion. 

If  it  could  be  laid  down  as  a rule  that  when  in  the  grant 
of  a small  tract  of  land  any  specific,  natural  or  artificial 
boundary,  as  a bank  or  fence,  is  called  for,  the  land  so 
bounded  could  not  be  extended  by  accretion  though  it  adj  oin- 
ed  the  shore,  it  might  be  an  answer  to  this  action.  And  what  is 
said  by  Lord  Campbell  in  Smith  v.  Her  Maj  esty ’s  Officers,  &c. 
(13  Jurist,  71 3)  favours  such  a view;  but  I have  not  been  able 
to  satisfy  myself  that  the  doctrine  of  accretion  does  not  apply 
in  such  cases,  when,  as  in  this  case,  the  boundary  called  for 
(when  natural  or  artificial)  adjoins  the  shore  of  the  waters, 
through  the  action  of  which  the  accretion  takes  place.  Here 
itis  necessary  to  dig  down  through  the  surface  or  new  soil  to 
find  where  the  old  and  new  soil  united;  and  yet,  though  buried 
by  the  sand  thrown  up.  or  deposited  upon  it  by  the  action 
of  the  waters,  it  is  said  there  is  no  accretion  to  the  bank. 

Then,  as  to  the  effect  of  Monjean  and  Buck’s  deeds  upon 
thetract  lying  west  of  what  was  contained  in  the  deeds  from 
Ross  to  Kittridge,  &c. : It  is  under  Buck’s  deed  that  Throop 
derived  title  to  all  that  he  owned  of  both  tracts  on  lot  No.  17 
infront,  so  far  as  the  evidence  shews;  and  it  distinctly  makes 
the  high  water-mark  the  boundary  of  the  south- east  angle  of 
the  tract  thereby  conveyed.  From  that  point  a definite 
course  and  distance  are  given  to  lands  formerly  of  Monjean; 
but  whether  a strict  adherence  to  such  course  would  make  a 
line  along  or  within  or  outside  of  the  high  water-mark,  the 
evidence  does  not  clearly  shew.  That  it  was  intended  or 
expected  to  follow  the  high  water-mark,  or  to  extend  to  the 
lakeshore  as  Monjean’s  grant  did,  is  shewn  by  the  reservation 
of  access  to  the  lake  for  all  vessels  and  persons  in  boats,  of 
the  three  rods  in  front  by  six  rods  in  depth  that  were 
fenced  in  or  excepted  from  the  conveyance. 

This  reservation  shews  that  the  parcel  conveyed  would  have 
included  the  piece  fenced  in  of  three  rods  wide  by  six  rods, 
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and  that  free  access  in  front  thereof  to  the  lake  would  or  might 
he  intercepted,  if  not  reserved.  Now  if  the  bank  of  the  lake 
in  one  set  of  deeds  and  the  shore  of  the  lake  or  high-water 
mark  in  the  others  are  identical,  the  high-water  mark  or 
shore  was  the  boundary  of  the  grant  to  Throop  along  the 
front  thereof,  which  was  a matter  of  fact  for  the  jury  in  ap- 
plying the  description  contained  in  the  deed  to  the  ground, 

I have  expressed  my  opinion  that  the  shore  of  the  lake  or 
the  waters  of  the  lake  (if  no  space  or  tract  coming  within  the 
definition  of  shore  intervened)  must  have  been  adjacenttoor 
immediately  adjoining  the  tract  granted  by  Buck  to  Throop; 
and  that  if  so,  although  the  shore  might  afterwards  recede 
and  the  right  of  the  owner  thereof  recede  with  it,  still  the 

by  high  water-mark,  which  mark  for  the  time  being  would 
be  its  proper  front  or  the  boundary  of  the  mainland, whether 
advanced  by  accretion  or  curtailed  by  encroachment. 

It  follows,  therefore,  that  in  either  point  of  view  no  land 
was  left,  which  in  my  opinion  could  sustain  a claim  to  ac- 
cretion adversely  to  Buck  or  Throop  and  those  holding 
under  them.  As  originally  granted,  the  Crown  had  access 
to  the  water  along  the  whole  front  of  lot  No.  17  ; so  would 
the  owner  of  land  adjoining  the  lake  or  entitled  to  go  to 
high  water-mark  ; and  if  from  such  front  the  lake  was  ex- 
cluded by  accretion,  the  front  should  expand  accordingly, 
so  as  always  to  adjoin  the  lake  or  high  water-mark, which 
it  could  not  do  if  an  intervening  strip  was  to  be  held  to  exist 
and  to  gain  by  the  accretion  to  the  exclusion  of  the  owner 
whose  land  originally  adjoined  the  lake,  or  was  bounded 
by  high  water-mark.  It  was  not  contended  that  the  in- 
crease belonged  to  the  Crown,  and  not  to  the  owner  of  the 
front  part  of  lot  No.  17.  and  it  is  not  a point  to  be  raised 
incidentally  or  disposed  of  without  argument. 

I have  not  overlooked  the  evidence  as  to  possession,  and 
with  reference  to  the  case  reported  in  13  Jurist  713,  ante, 
there  is  evidence  that  Throop  actually  occupied  by  fencing 
below  the  bank  spoken  of  after  he  acquired  both  in  1828  ; 
and  if  the  subsequent  increase  by  accretion  accrued  to  him 
de’  die  in  diem  as  owner  of  the  land  to  which  it  became 
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attached,  there  is  not  proof  that  he  or  those  claiming  under 
him  became  entitled  to  the  land  in  question  by  accretion  as 
havingbeenformed  and  possessed  more  than  twenty  years 
before  action  brought,  if  that  would  be  material,  or  if  pos- 
session did  not  by  intendment  of  law  extend  day  by  day  as 
the  front  became  gradually  extended  by  the  accretion  formed. 

The  decisions  in  the  courts  in  the  United  States  upon 
questions  of  this  kind  have  not  been  consistent ; but,  so 
far  as  I can  judge  from  what  is  said  in  3 Kent’s  Com.  428 
and  Notes,  sixth  Ed. ; Angell  on  Water-courses,  43,  50, 
fourth  Ed.,  I do  not  think  those  emanating  from  courts  of 
the  highest  repute  militate  against  the  views  I have  above, 
with  the  utmost  diffidence,  expressed. 

McLean,  J. — This  case  was  first  tried  before  me  at  Co- 
bourg,  but  the  facts  not  being  clearly  elicited,  and  the  ver- 
dict being  in  favour  of  the  plaintiff,  a new  trial  was  granted 
with  a view  of  obtaining  fuller  information  on  various 
points  of  considerable  importance  in  the  case. 

. It  was  tried  again  before  Mr.  Justice  Burns  at  the  last 
spring  assizes,  and  a verdict  was  again  rendered  Tor  the 
plaintiff,  and  in  Easter  term  a rule  was  obtained  calling  on 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a nonsuit  entered,  or  why  a verdict  should 
not  be  entered  for  the  defendants,  or  a distributive  ver- 
dict, pursuant  to  leave  reserved  at  the  trial. 

On  the  last  trial  some  of  the  witnesses  examined  on  the 
former  occasion  were  examined,  and  a good  many  others, 
chiefly  with  a view  of  proving  the  state  of  the  front  of  the 
premises  and  the  position  of  certain  fences,  and  the  extent 
of  occupation  by  the  late  Benjamin  Throop,  under  whom 
plaintiff  claims.  The  testimony,  as  it  appears  to  me,  did  not 
on  either  occasion  shew  such  a possession  as  would  establish  a 
prescriptive  right;  on  the  contrary,  it  shews  that  the  portion 
on  which  the  accretion  has  taken  place  was  never  enclosed, 
and  was  used  by  all  who  desired  to  do  so  in  landing  or 
shipping  goods,  being  considered  up  to  the  time  of  the 
erection  of  the  piers  as  belonging  to  the  Crown.  The  plain- 
tiff must  therefore  depend  on  the  strength  of  her  title 
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derived  through  the  patentee  of  the  Crown  to  support  her 
case,  and  it  becomes  important  to  inquire  what  that  title  is 
The  patent  from  the  Crown  to  Nathaniel  Herriman  bears 
date  on  the  29th  January,  1806,  granting  the  whole  of  No 
17  in  the  broken  front  concession  B.,  commencing  on  the 
water  s edge  on  lake  Ontario,  and  bounded  in  front  by  the 
water  of  the  lake.  I take  it  for  granted  that  the  patentee 
or  those  who  can  make  a clear  title  under  him,  must  be  en- 
titled to  hold  at  all  times  up  to  the  water’s  edge  of  the  lake 
including  any  accretion  which  from  any  cause  may  have 
taken  place.  The  plaintiff  claims,  under  the  deed  to  her 
late  husband,  to  be  entitled  to  hold  to  the  water’s  edge. 
It  is  on  this  ground  only  that  her  action  can  be  sustained 
Then  it  becomes  necessary  to  examine  the  specific  bounda- 
ries contained  in  that  deed,  and  in  the  deeds  of  those  from 
whom  his  title  was  derived.  It  is  evidence  that  the  paten- 
tee, Nathaniel  Herriman,  conveyed  the  broken  front  of  lot 
No.  17  to  Nathan  Williams,  and  that  Williams  subsequently 
conveyed  it  to  John  Ross;  the  boundaries  on  the  lake  speci- 
fied in  these  transfers  being  the  same  as  in  the  patent 
On  the  11th  April,  1812,  John  Ross  conveyed  in  fee  to 
Timothy  Kittridge  two  acres  and  one  rood,  part  of  No.  17 
broken  front,  adjoining  lake  Ontario , described  as  beginn- 
ing at  the  bank  of  lake  Ontario  at  the  south-east  angle  of  the 
said  broken  front;  thence  north  sixteen  degrees  west  two 
chains  thirty-two  links  to  the  south-east  angle  of  Elijah 
Buck’s  land;  thence  south  seventy-four  degrees  westeighty- 
eight  links;  thence  north  sixteen  degrees  west  five  chains 
and  sixty -eight  links;  thence  south  seventy-four  degrees 
west  one  chain. and  fifty  links;  thence  south  one  degree  and 
nine  minutes  east  to  the  bank  of  lake  Ontario;  thence  along 
the  said  bank  the  several  courses  thereof  to  the  place  of  be- 
ginning. On  the  23rd  April,  1816,  Kittridge  conveyed  the 
same  premises,  by  the  same  description,  to  Ebenezer  Perry; 
on  the  11th  January,  1819,  Perry  conveyed  to  Elijah  Buck, 
according  to  the  same  description.  It  must  be  observed 
that  the  premises  are  described  as  part  of  No.  17  broken' 
front,  adjoining  Lake  Ontario,  beginning  at  the  bank  of 
he  lake  at  the  south-east  angle  of  the  lot. 
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If  the  words,  “adjoining  lake  Ontario ” apply  to  the  part 
of  the  lot  conveyed,  and  not  to  the  whole  broken  front,  still 
these  words  must  be  controlled  by  the  particular  descrip- 
tion which  follows;  in  no  part  of  the  description  is  it  stated 
that  the  boundaries  extend  to  the  water’s  edge,  which 
would  have  formed  quite  as  good  a limit  as  the  bank,  and 
must  at  all  times  be  more  easily  traceable,  had  it  been  in- 
tended that  the  lake  should  form  the  southern  boundary. 

The  southern  limit  is  carefully  set  down  not  to  follow 
the  water’s  edge  from  the  south-west  angle,  but  to  follow 
along  the  bank  the  several  courses  thereof.  Now,  it  is 
clearly  shewn  by  the  testimony  of  the  plaintiffs  and  defen- 
dant’s witnesses,  that  there  was  a bank  between  the  lake 
and  the  premises  conveyed  of  some  feet  in  height,  and  that 
between  that  bank  and  the  lake  there  was  a sandy  or 
gravelly  beach  of  considerable  width,  over  which  the  lake 
in  rough  weather  used  to  wash  up  to  the  bank. 

The  description  adopted  satisfies  my  mind  that  the  parties 
did  not  intend  to  include  that  beach  in  their  deeds,  proba- 
bly as  was  stated  by  some  of  the  witnesses,  because  it  was 
generally  considered  that  it  belonged  to  the  Crown,  and  that 
the  public  were  entitled  to  enjoy  the  ifse  of  it.  Had  such 
intention  been  entertained,  there  could  have  been  no  diffi- 
culty in  making  the  lake  the  southern  boundary,  instead  of 
the  bank  and  its  several  courses.  The  description  com  - 
mences at  that  part  of  the  bank  which  is  at  the  north-east 
angle  of  the  lot.  It  would  have  been  just  as  easy  and 
more  natural,  if  the  beach  was  intended  to  be  included  to 
have  omitted  ah  mention  of  the  bank,  and  to  have  com- 
menced at  the  north-east  angle  of  the  lot,  or  at  the  water’s 
edge.  These  observations  as  to  the  southern  boundary  of 
this  portion  of  the  premises  in  dispute  I have  thought  as 
well  to  introduce  at  this  stage  of  the  title,  because,  if  Buck 
was  only  legally  entitled  to  claim  to  the  bank,  he  could 
not  convey  (and  the  plaintiff  cannot  claim  under  his  deed) 
more  than  he  was  himself  in  law  seized  of. 

• On  the  22nd  March,  1813,  John  Ross  conveyed  to  James 
Williams  the  residue  of  the  broken  front,  lot  No  17,  reserv- 
ing the  parcel  sold  and  conveyed  by  him  to  Kittridge,  and 
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several  other  small  parcels  which  have  been  disposed  of  by 
him.  Then , on  the  11th  June  1816,  James  Williams  con- 
veyed to  John  Monjean  4f  acres  of  the  lot  commencing  at 
the  north-east  angle  of  lot  No.  2,  belonging  to  Ebenezer 
Perry ; then  south  eighty-two  degrees  west  six  chains 
twenty-five  links  ; then  north  eight  degrees  east  eight 
chains  to  Lake  Ontario;  then  north  eighty- two  degrees  east 
along  the  shore  of  the  said  lake , five  chains  twenty-five 
links  ; then  on  a certain  course  to  the  place  of  beginning. 
On  the  1 6th  November  1818,  John  Monjean  conveyed  to 
Elijah  Buck  two  roods  and  twenty-one  rods,  part  of  the 
lot,  bounded  as  follows  : commencing  at  a certain  mark 
made  on  a certain  building  belonging  to  Elijah  Buck,  part 
of  which  was  on  the  premises  then  bargained  and  sold ; 
then  south  ninety-six  degrees  west  one  chain,  more  or  less, 
to  the  centre  of  the  creek ; then  south  five  degrees  thirty 
minutes  east  seven  chains  eighty  links ; then  east  seventy- 
one  links ; then  north  sixteen  degrees  west  seven  chains 
seventy-five  links,  to  the  place  of  beginning.  Whether  the 
distances  specified  in  this  deed  would  bring  the  front  or 
southern  limit  of  the  ground  conveyed  to  the  water’s  edge  does 
not  very  distinctly  appear  ; but  it  is  not  material  to  inquire, 
because  in  the  deed  from  Buck  to  Throop,  to  which  I shall 
presently  advert,  and  which  includes  this  parcel  of  land 
and  part  of  the  ground  which  had  been  conveyed  by  Boss  to 
Kittridge,  the  southern  limit  is  high-water  mark.  Elijah 
Buck  being  thus  possessed  of  the  several  parcels  conveyed  to 
him  by  Perry, and  by  Monjean,  on  the  22nd  February  1828. 
conveyed  to  Benjamin  Throop,  certain  premises  described 
by  certain  metes  and  bounds;  the  first  parcel, stated  to  con- 
tain one  acre  of  land,  more  or  less,  is  not  in  any  way  con- 
nected with  the  premises  in  dispute.  The  second  parcel 
specified  in  the  deed  is  described  as  commencing  where  a 
post  has  been  planted  on  the  west  side  of  First-street  at  the 
south-east  corner  of  land  owned  by  Benj  amin  Throop,  where- 
on stand  a potashery  and  distillery;  then  south  nine  degrees 
thirty  minutes  east  five  chains,  more  or  less,  to  high  water 
mark  ; then  south  seventy-four  degrees  west  two  chains 
fifteen  links,  to  the  land  formerly  owned  by  John  Monjean; 
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then  north  five  degrees  thirty  minutes  west  five  chains  and 
thirty-one  links  more  or  less,  to  the  aforesaid  land  belonging 
to  Benjamin  Throop ; then  north  eighty-four  degrees  east,  to 
the  place  of  beginning,  reserving  on  the  south-west  corner  of 
this  lot  of  land,  which  is  fenced  in,  apiece  of  ground  three 
rods  in  front  and  six  rods  in  depth,  together  with  free  access 
in  front  of  the  said  three  rods  to  the  lake  for  all  boats, 
vessels  and  persons.  Under  this  deed  the  plain  tiff  as  devisee 
of  her  late  husband,  wo  uld  be  entitled  to  a width  of  two  chains 
and  fifteen  links  in  front,  extending  to  high-water  mark, 
except  in  so  far  as  the  reservation  of  three  rods  on  the 
south  west  corner  may  interfere  with  it.  The  whole  breadth 
oftwochains  and  fifteen  links  would  be  142  feet;  and  deduct- 
ing three  rods,  or  forty -nine  feet  and  a half,  it  would  be 
reduced  to  ninety-two  feet  and  a half  ; and  if  now  entitled 
to  claim  to  the  water’s  edge  of  the  lake,  the  plaintiff  will 
be  entitled  to  that  extent  of  the  accretion  which  has  taken 
place  in  front  of  the  lands  conveyed  to  her  late  hasband. 
The  whole  breadth  of  the  land  conveyed  by  Monjean  to 
Buck  is  only  seventy-one  links  on  its  southern  limit,  equal 
to  forty-seven  feet  and  four  inches  ; so  that  the  reserva- 
tion of  three  rods  made  by  Buck  in  his  deed  to  Throop  will 
embrace  the  whole  front  of  that  parcel  and  a few  feet  of  the 
tract  adjoining  on  the  east ; and  Buck  has  expressly  re- 
served free  access  to  the  water  in  front  of  the  three  rods 
for  all  persons  whatever,  though  why  he  should  make  such 
a reservation,  if  nothing  in  front  of  the  three  rods  was 
granted  by  his  deed,  is  not  very  apparent. 

I have  already  stated  that  the  southern  limit  of  the  land 
conveyed  by  Kittridge  to  Buck,  being  the  bank  existing  at 
the  time  the  deed  was  made,  the  parties  claiming  through 
Buck  could  not,  in  my  opinion,  go  further  south,  even  had 
Buck  assumed  a right  to  convey  to  the  waters  edge  ; but  he 
has  not  done  so;  he  in  his  deed  makes  the  southern  boundary 
high-water  mark ; and  we  are  not  left  to  conjecture  what  is 
meant  by  that  term  (which  is  rather  inapplicable  where  there 
are  no  tides),  for  it  is  explained  in  the  deed  itself, and  by  the 
evidence  taken  on  the  trial.  The  reservation  of  three  rods 
in  front  is  made  from  a parcel  of  land  which  at  the  time  of 
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the  conveyance,  on  the  22nd  of  February,  1828,  was  fenced 
in,  and  the  evidence  shews  where  the  fence  on  the  south  side 
was : that  fence,  according  to  the  weight  of  evidence  was  at 
the  foot  of  the  bank,  where  the  rail  fence  spoken  o£  by  some 
of  the  witnesses  had  stood,  and  must  have  been  put  up  (if 
not  the  old  fence  itself)  by  Mr.  Throop  on  his  southern 
boundary  after  he  had  arranged  for  the  purchase  and  entered 
into  possession.  Mr.  Jt.  Throopin  his  testimony  says  ,that  his 
father  came  to  Cobourg  in  the  fall  of  1822,  and  made  an  ar- 
rangement to  purchase,  but  did  not  get  his  deed  till  1828. 
He  had,  as  appears  by  the  deed,  other  land  in  1828,  on  which 
his  potashery  and  distillery  were  situated  ; and  according 
to  the  testimony  of  some  of  the  witnesses,  he  occupied  the 
field  up  to  the  fence  on  the  bank  as  a yardfor  his  pigs,  which 
were  kept  in  connection  with  the  distillery.  If,  however,  the 
limit  intended  had  not  been  clearly  pointed  out  by  the  refer- 
ence in  the  deed  to  the  fencing,  I should  still  have  felt  ob- 
liged to  attach  a meaning  to  the  words  “ high-water  mark,” 
which  I think  the  parties  themselves  intended  to  attach  to  it ; 
that  is,  the  bank  up  to  which  in  high  water  or  gales  of  wind 
the  waters  of  the  lake  usually  reached, — a point  which,  ac- 
cording to  the  evidence,  could  easily  be  traced  at  the  bank, 
north  of  the  shingle  or  shore.  It  is  not  necessary  to  examine 
whetherthe  defendants  have  or  have  not  shewn  a good  title; 
the  plaintiff  must  recover  on  the  strength  of  her  own  title,, 
and  that  being  defective  in  my  judgment,  I am  of  opinion 
that  the  rule  should  be  made  absolute  to  enter  a nonsuit. 

Richards,  J. — I had  hoped  that  on  the  new  trial  granted 
in  this  cause  additional  facts  would  have  been  elicited  that 
would  have  enabled  the  court  to  come  do  a more  satisfactory 
conclusion.  In  this  I have  been  disappointed;  and  we  must 
now  decide  the  case  on  such  facts  as  are  before  us,  which  I 
suppose  are  all  that  either  party  can  bring  out  in  the  case. 

As  far  as  the  evidence  goes,  it  does  not  appear  that  there 
everwasa  bank  of  any  considerable  height  at  the  south-east 
angle  of  the  lot  No.  17  in  the  broken  front  concession.  The 
inhabitants  in  that  vicinity  in  the  early  settlement  of  the 
country  used  the  lakeshore  for  a road,  and  drove  up  and 
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down  without  difficulty  to  and  from  the  shore  at  or  near 
the  south-east  angle  of  the  lot. 

The  land  on  which  the  town  of  Cobourg  now  stands  was 
formerly  a swamp.  When  the  water  was  high,  and  there 
were  storms  on  the  lake,  the  waves  would  overflow  what 
was  called  “ the  bank  ” and  stand  in  pools  on  the  shore 
within  it.  Some  of  the  witnesses  also  stated  that  at  or  about 
the  date  of  the  deed  from  Ross  to  Kittridge  it  was  the  gene- 
ral impression  that  the  public  had  a right  to  use  the  lake- 
shore  for  the  purpose  of  a road,  &c. 

When  that  deed  was  executed  it  is  not  at  all  probable 
there  was  any  intention  on  the  part  of  Ross,  the  grantor,  to 
reserve  for  his  own  use  any  portion  of  the  lot  between  the 
bank  and  the  water.  At  that  time  it  was  no  doubt  considered 
valueless;  and  as  we  do  not  hear  of  any  claim  on  his  part,  or 
on  the  part  of  those  claiming  under  him,  to  the  shore  until 
recently,  we  may  safely  conclude  it  was  not  intended  to  be 
reserved,  and  that  it  was  not  so  intended  because  it  was 
then  considered  of  little  or  no  value. 

By  the  terms  of  the  deed  referred  to  from  Ross  to  Kittridge, 
I am  not  prepared  to  say  that  the  “bank  of  lake  Ontario  ” 
as  therein  mentioned  may  not  mean,  “ the  water’s  edge.” 
The  part  of  the  description  to  which  I now  refer  is  as  follows: 
“ beginning  at  the  bank  of  lake  Ontario  at  the  south-east 
qngle  of  said  broken  front.”  The  parties  to  this  deed  con- 
sidered that  the  “bank  of  the  lake  and  the  south-east  angle 
of  the  lot”  (which  was  at  the  water’s  edge  at  that  angle) 
were  identical.  If  the  words  used  will  bear  two  constructions, 
that  which  is  most  against  the  grantor  may  be  taken;  and 
in  that  view  the  place  of  commencement  may  be  the  bank 
of  lake  Ontario ; that  is,  the  water’s  edge  of  the  lake. 

It  seems  to  me  there  is  great  force  in  the  argument  of  the 
learned  Chief  Justice  as  to  the  intention  to  convey  apart 
“ adjoining  lake  Ontario  ” of  the  broken  front  of  the  lot. 

Then  supposing  that  under  the  deed  from  Ross  to  Kittridge 
land  to  the  bank  of  lake  Ontario  passed,  does  the  expression 
“ the  bank”  then  mean  only  to  the  top  of  the  bank,  or  does 
it  mean  all  the  bank  sloping  to  the  water’s  edge  of  the  lake? 
If  the  latter  meaning  be  correct;  then  it  confirms  the  view 
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already  suggested,  that  in  that  deed  the  hank  of  Lake  Ontario 
and  the  waters  edge  of  lake  Ontario  mean  the  same  thing. 

If  however  under  that  deed  it  must  he  considered  that 
there  is  a space  between  the  bank  and  the  water’s  edge,  what 
is  it  to  be  called?  The  witnesses  say  there  were  stones  and 
shingle  adjoining  the  bank,  and  sand  between  that  and  the 
water:  that  the  distance  from  the  bank  to  the  water’s  edge 
at  still  water  was  on  the  average  about  a chain  : some  say 
more.  There  is  also  strong  evidence  to  shew  that  the 
fences  put  on  near  the  hank  were  frequently  washed  away 
during  storms.  The  evidence  on  that  point  has  reference 
to  the  rail  fence,  which  wason the  locus  inquo when  Throop 
bought,  and  the  board  fence  put  up  by  him.  The  space  then 
between  the  bank  and  the  water’s  edge  at  still  water  is 
the  shore  ; that  is,  the  space  between  high  and  low- water 
mark.  The  witnesses  speak  of  the  lake  shore  or  beach,  pro- 
bably considering  the  terms  convertible. 

It  is  stated  by  one  writer  that  “the  beach  of  the  ocean  is 
generally  speaking  little  more  than  the  space  between  high 
and  low- water  mark ; the  beach  of  a lake,  that  between  the 
water  marks  of  the  highest  and  lowest  ordinary  level  of  the 
lake.”  If  Ross,  by  his  deed  to  Kittridge,  had  made  the 
shore  of  the  lake  the  southern  boundary  of  the  lot,  then  I 
apprehend,  on  the  authority  of  Scratton  v.  Brown  and  The 
King  v.  Lord  Yarborough,  that  the  accretion  would  belong 
to  the  plaintiff,  and  Ross  and  those  claiming  under  him 
could  only  hold  the  shore  for  the  time  being.  Can  the  ef- 
fect of  the  present  deed  be  construed  more  favorably  to 
wards  the  grantor  and  those  claiming  under  him  than  if  the 
water’s  edge  of  the  lake  had  been  made  to  the  southern 
boundary  of  the  tract,  and  Ross  had  reserved  to  himself  and 
his  heirs  the  shore  or  beach  between  the  bank  and  the  wa- 
ter’s edge.  In  this  view  of  the  case  the  authorities  just  re- 
ferred to  are  equally  strong  in  favor  of  the  plaintiff. 

Let  us  now  examine  the  actual  process  of  accretion  as  it 
has  taken  place  at  the  locus  in  quo.  As  I understand  it,  since 
the  construction  of  the  piers  at  Cobourg,  by  the  action  of  the 
water  the  sand  has  been  thrown  against  and  over  the  bankas 
it  was  in  181 2,  so  that  it  has  been  quite  obliterated,  and  what 
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has  become  a new  bank  and  a new  shore  has  since  been 
formed.  It  is  very  evident  that  the  space  between  the  bank 
as  it  was  in  1812  and  when  the  piers  were  constructed  and 
the  water’s  edge  must  be  considered  the  shore , — the  water 
itself  having  cast  the  sand  and  deposited  it  against  the 
bank  since  that  time.  Then,  to  what  has  the  accretion 
been?  It  seems  to  me  it  must  be  the  bank  : it  is  not  the 
shore — quoad  shore — that  has  been  increased,  but  the  bank 
itself  ; so  much  so  that  the  old  bank  has  been  covered  up, 
and  is  now  quite  obliterated.  The  ancient  rule  as  applied 
to  th£  doctrine  of  accretion  §eems  to  have  been  that  when  it 
took  place  so  slowly  and  imperceptibly  or  insensibly  that  it 
could  not  be  known  that  the  sea  ever  was  there,  then  it  be- 
longed to  the  subject ; the  word  in  Sir  Matthew  Hale’s 
treatise  being  so  referred  to  by  Abbot,  C.  J.,  in  The  King  v. 
LordYarbordugh, — “ that  the  alluvion  belongs  to  the  Crown 
unless  the  gain  be  so  insensible  that  it  cannot  be  by  any 
means  (or  according  to  another  passage),  or  by  any  limits  or 
marks  found  that  the  sea  was  there.”  The  maxim  “ de 
minimis  non  curat  lex”  was  also  held  to  apply  when  the 
accretion  was  thus  gradual.  In  such  a case  the  old  bank  or 
water’s  edge  would  become  obliterated  so  imperceptibly 
that  it  could  not  be  ascertained  where  it  had  been,  and  con- 
sequently the  beach  orshore  forthe  time  being  would  neces- 
sarily be  taken  to  have  been  the  original  bank  or  shore. 

The  soil  of  the  sea  when  covered  by  it  belongs  to  the 
Crown.  When  the  same  soil  becomes  dry  land,  that  it  should 
continue  to  belong  to  the  Crown  seems  a natural  and  reason- 
able proposition  ; subject  to  this  exception,  that  when  the 
process  of  becoming  land  was  so  slow  that  it  could  not  be 
traced  as  already  mentioned,  it  should  belong  to  the  owner  of 
the  adj  oining  soil  as  a riparian  right.  If  this  doctrine  could 
be  fully  sustained,  then  whenever  the  accretion  was  so  rapid 
that  it  could  be  easily  traced,  and  its  extent  so  great  that  there 
couldbeno  difficulty  in  shewing,  from  the  recollection  of  in- 
dividuals or  from  permanent  boundaries,  where  the  sea-shore 
or  bank  from  time  to  time  had  been,  it  would  follow  that  the 
land  thus  formed  would  belong  to  the  Crown.  The  case, 
however,  of  The  King  v.  Lord  Yarborough  lays  down  some- 
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what  different  doctrine,  and  seems,  with  the  later  authori- 
ties, to  settle  the  law  in  relation  to  accretion,  as  follows  : 
viz.,  when  it  takes  place  from  day  to  day,  and  it  is  not  per- 
ceptible as  it  proceeds  at  the  end  of  a week  or  a month, 
although  its  extent  can  be  readily  ascertained  afterwards, 
it  nevertheless  will  be  considered  to  be  so  imperceptible 
that  it  will  belong  to  the  owners  of  the  adjoining  close,  and 
not  to  the  Crown.  The  Court  of  Queen’s  Bench  in  Upper 
Canada  in  the  case  of  Doe  McDonald  v.  The  Cobourg  Har- 
bour Company  adhered  to  the  same  doctrine. 

It  seems  to  me  that  the  rapid  accretion  which  has  taken 
place  does  not  give  the  land  to  the  Crown,  although  the 
land  now  dry  was  a few  years  since  the  land  of  the  Crown 
covered  with  water,  it  can  give  it  to  the  owners  of  the 
shore.  The  accretion  being  to  the  bank  must  follow  the 
bank,  and  all  that  the  owner  of  the  shore  can  claim  is  the 
shore,  wherever  the  shore  for  the  time  being  may  be. 

As  far  as  I can  make  out  from  the  deeds  and  plan  pro- 
duced and  given  in  evidence,  the  accretion  claimed  by  the 
plaintiff  in  this  action  is  that  which  is  in  front  of  that 
portion  of  the  land  conveyed  by  Buck  to  Throop,  and  em- 
braced in  the  deed  from  Boss  to  Kittridge.  On  the  whole, 
then,  considering  the  intention  of  the  parties,  the  descrip- 
tion of  the  land  in  the  deed  and  the  language  thereof,  the 
situation  of  the  premises  at  the  time,  their  condition  and 
mode  of  occupation  since,  the  nature  and  extent  of  the 
accretion,  and  the  authorities  bearing  on  the  point,  I think 
the  plaintiff  is  entitled  to  recover. 

In  coming  to  this  conclusion,  I cannot  disguise  from 
myself  that  the  case  is  surrounded  with  difficulties,  and 
that  there  are  many  good  reasons  to  be  urged  against  the 
view  I have  taken.  The  weight  of  argument  and  authority, 
and  the  justice  of  the  case,  seem  to  me  to  be  in  favour  of 
the  plaintiff. 

All  the  cases  have  been  so  fully  referred  to  in  the  elabo- 
rate judgment  of  the  learned  Chief  Justice  of  this  Court, 
that  it  is  not  necessary  to  refer  to  them  here. 

Per  Cur. — Judgment  for  Plaintiff. 
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Roe  Buck,  Almond  Buck,  and  Georoe  E.  Castle  v. 

The  Cobourg  and  Peterboro’  Railway  Company. 

A ccretion — Boundariesi 

A parcel  of  land  conveyed  being  described  as  so  many  chains,  more  or  less, 
running  to  lake  Ontario  and  thence  along  the  lakeshore,  &c. , and  a beach 
or  strip  of  land  having  been  formed  by  accretion  between  what  was 
then  the  line  and  the  edge  df  the  lake  as  at  present — Held,  that  the  owner  of 
the  land  was  entitled  to  such  strip  of  land  to  the  water’s  edge,  and  was  not 
limited  to  the  boundary  of  the  lake  as  it  was  when  the  above  deed  was  made 
— the  distance  to  the  lake  being  more  or  less  according  to  circumstances. 

Writ  issued  on  the  23rd  of  March,  1854.  Ejectment  for 
part  of  lot  No.  17  in  broken  front  concession  B in  the 
township  of  Hamilton,  bounded  west  by  Third-street,  east 
by  Second-street,  south  by  the  breakwater  and  breastwork 
of  the  Cobourg  Harbour  Company,  and  north  by  the  mar- 
ket block  of  the  town  of  Cobourg. 

Defendants  defend  for  parts  thus  bounded  : — commenc- 
ing on  the  east  side  of  Third-street,  town  of  Cobourg,  at  a 
stake  404  feet  north  from  the  breastwork  or  breakwater 
of  the  harbour  at  the  south-west  corner  of  the  fence  of  the 
premises  of  William  Calcutt ; then  along  the  east  side  of 
said  street  south  to  the  said  breakwater ; fhen  easterly 
along  the  north  side  of  the  said  breastwork,  to  a point 
where  the  west  boundary  of  Second-street — if  produced  to 
the  said  breakwater — would  intersect  it;  then  northerly  in 
a line  with  the  western  boundary  of  Second-street  to  the 
south-east  corner  of  the  fence  of  said  Calcutt ; then  west 
along  the  south  boundary  of  his  premises  to  the  place  of 
beginning.  They  defend  therefore  for  the  tract  lying  south 
of  Calcutta  fence  and  between  Second  and  Third-streets. 

At  the  first  trial,  before  Mr.  J ustice  Burns,  the  plaintiffs 
proved — 

January  29,  1806.  Patent  to  Nathaniel  Herriman,  240 
acres.  (Description,  Throop’s  case). 

January  16,  1808.  Nathaniel  Herriman  to  Nathan 
Williams,  90  acres.  (Description,  Throop’s  case). 

January  16,  1811.  Nathan  Williams  to  John  Ross — 
no  proof.  (See  Throop’s  case). 

March  22,  1813.  John  Ross  to  James  Williams,  eighty- 
eight  and  a half  acres.  (See  Throop’s  case). 
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June  11,  1816.  James  Williams  to  John  Monjean,  four 
acres  and  three-quarters.  (See  Throop’s  case). 

April  9,  1817.  James  Williams  to  James  Ross,  one  acre 
and  a half,  part  of  lot  N.  17,  &c.,  containing  one  acre  and 
a half , commencing  in  rear  of  the  concessions  on  the  allowance 
for  road  at  the  north-west  angle  of  lot  No.  3,  belonging  to 
Monjean ; then  south  eighty-two  degrees  west  seven  rods  ; 
then  south  eight  degrees  east  eight  chains  and  a half,  more 
or  less  ; to  lake  Ontario  ; then  north  eighty-two  degrees  east 
along  the  shore  seven  rods  ; then  north  three  degrees  west 
eight  and  a half  chains,  to  the  place  of  beginning:  registered 
the  18th  of  May,  1821.  Memorial  804. 

May  21,  1819.  James  Williams  to  Jeremiah  Lapp,  eighty- 
eight  acres  and  a half  (see  Throop’s  case) : registered  the 
19th  of  June,  1819.  Memorial  681. 

September  16, 1820.  J ohn  Monjean  to  Francis  Treaudeau, 
three  acres,  three  roods,  thirteen  perches  ; also,  eight  acres. 
(See  Throop’s  case). 

December  17,  1821.  James  Ross  to  E.  Buck,  one-quarter 
of  an  acre,  part  of  lot  No.  17  broken  front  concession  B (upon 
the  lake  Ontario)  of  the  said  township  of  Hamilton,  commenc- 
ing in  front  of  said  concession  on  the  shore  of  lake  Ontario 
at  the  south -wrest  angle  of  lot  No.  3,  belonging  to  John 
Monjean  ; then  north  three  degrees  west  one  chain  fifty -six 
links  and  a half,  to  a stake  or  stone,  more  or  less ; then  south 
eighty-two  degrees  west  seven  rods  ; then  south  eight  degrees 
east  one  chain  fifty-six  links  and  a half  to  lake  Ontario,  more 
or  less  ; then  north  eighty -two  degrees  east,  along  the  lake- 
shore,  to  the  place  of  beginning : registered  the  23rd  of  Sep- 
tember, 1833. 

May  11,  1824.  Francis  Treaudeau  to  Francis  A. LaRocque, 
among  other  tracts,  part  of  lot  No.  17  broken  front  conces- 
sion, 'township  of  Hamilton,  containing  three  acres,  three 
roods  and  thirteen  perches : commencing  on  the  mainroad 
leading  to  York  at  the  corner  of  the  land  now  owned  by 
Alexander  Macdonell ; then  south  eight  degrees  east  seven 
chains  ninety-four  links,  to  lake  Ontario  ; then  north-easterly 
along  the  shore  of  lake  Ontario  three  chains  six  links,  to  the 
land  owned  by  Elijah  Buck  ; then  north  one  degree  thirty 
minutes  west  eight  chains  twenty  links,  to  the  road ; then 
4 a v.,  u.  c.  c.  P. 
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along  the  said  road  six  chains  and  fifty  links,  to  the  place  of 
beginning. 

June  5th,  1824. — LaRocque  to  Bethune.  Same  tract  as 
last,  with  others  ; three  acres,  three  roods  thirteen  perches. 

July  1,  1828 — Bethune  to  Buck.  Town  lot  No.  8 in  block 
B,  containing  one  rood  and  fourteen  perches,  more  or  less, 
commencing  on  Second-street  in  said  block  B.,  at  the  north- 
east angle  of  said  town  lot  No.  8 ; then  south  eleven  degrees 
east  along  said  street  two  chains  forty-six  links,  more  or  less, 
to  the  south-east  angle  of  said  lot  ; then  south  eighty -two 
degrees  west  one  chain  thirty-seven  links,  more  or  less,  to 
the  south-east  angle  of  town  lot  No.  10  : then  north  eleven 
degrees  west  two  chains  fifty  links,  more  or  less  to  the  south- 
west angle  of  lot  No.  7 ; then  north  eighty-three  degrees  east 
one  chain  thirty-seven  links,  to  the  place  of  beginning  regis- 
tered the  17th  of  January,  1882. 

June  18,  1842. — Elijah  Buck  to  A.  & R.  Buck  (plaintiffs), 
their  heirs  and  assigns,  among  other  lots  of  land,  three  town 
lots,  lying  and  being  situate  near  the  lakeshore  at  Cobourg, 
containing  about  three  acres  of  land,  two  of  which  lots  being 
in  front  of  the  market  block,  and  the  other  in  front  of  the 
property  of  Benjamin  Throop,  deceased,  to  hold  upon  trust, 
&c. : registered  the  21st  of  June,  1842.  Two  of  these  lots 
are  said  to  be  called  Nos.  8 and  10.  Almond  Buck  was  E. 
Buck’s  heir  at  law. 

For  defendants — 

December  17,  1844. — Angus  Bethune  to  Covert,  admitted 
that  Angus  was  heir  of  James  Bethune. 

August  30,  1850. — LaRocque  to  Covert. 

May  22,  1852. — Covert  to  Smith  : lease  for  a year. 

February  1853. — Buck  v.  Clench  : judgment  in  tresspass. 

March  22,  1863. — Covert  to  defendants. 

April  25,  1853. — Angus  Bethune  to  Covert. 

April  30,  1863. — Lapp  to  A.  Macdonald. 

May  5,  1853. — Macdonald  to  Covert. 

The  two  tracts  in  question  are  called  lots  Nos.  10  and  8, 
bounded  on  the  east  by  Second-street  and  on  the  west  by 
Third-street ; No.  10  being  west  of  No.  8,  joining  Third- 
street;  and  No.  8 east  of  No.  10,  joining  Second-street. 

There  was  much  evidence  on  the  subject  of  possession  and 
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of  the  nature  of  the  hank  and  shore  of  lake  Ontario  in  front 
between  Second  and  Third-streets. 

At  the  close  of  the  plaintiffs’  case  it  was  objected — First. 
That  the  plaintiffs  were  not  in  possession ; and  the  sale  being 
made  to  the  defendants  by  Covert  ejectment  will  not  lie, 
defendants  being  entitled  to  retain  possession  under  their 
act  of  incorporation . Second.  That  the  patent  granted  to 
the  waters  edge  of  lake  Ontario,  and  that  the  deeds  under 
which  plaintiffs  claim  do  not  cover  the  land  to  the  water’s 
edge,  but  are  bounded  by  the  bank  of  the  lake.  Third.  That 
the  deed  from  Williams  to  Ross  (9th  of  April,  1817)  does  not 
go  to  the  water's  edge , but  only  to  lake  Ontario  and  along  the 
shore,  and  applies  to  the  west  part  or  lot  No.  10.  Fourth.  That 
the  east  part  (No.  8)  was  bought  by  a plan,  on  which  the  lot 
is  called  No.  8,  and  being  described  by  specific  metes  and 
bounds  in  the  deed  from  Bethune  to  Buck  (1st  July,  1828), 
can  pass  no  more  than  lot  No.  8 as  on  the  plan  and  so  bounded. 
Fifth.  That  as  to  the  west  part  (lot  No.  10),.  William’s  deed 
to  Ross  of  the  9th  of  April,  1817,  was  not  registered  till  the 
28th  of  May,  1821,  whereas  William’s  deed  to  Lapp  of  the 
21st  of  May,  1819,  was  registered  on  the  19  th  of  June , 1819, 
and  therefore  superseded  it ; and  the  deed  to  Lapp  did  convey 
to  the  water's  edge  along  the  whole  front  of  lot  No.  17  ; 
wherefore  the  subsequent  deeds — Lapp  to  Macdonald,  13th  of 
April,  1853 ; Macdonald  to  Covert,  3rd  of  May,  1853  ; Covert 
to  defendants,  22nd  of  March,  1853 — conferred  the  better 
right  and  title  to  the  tract  in  dispute,  supported  by  the  other 
deeds — Angus  Bethune  to  Covert,  of  25th  of  April,  1853  ; 
Laroeque  to  Covert  13th  of  August,  1853.  Memorials  were 
by  consent  admitted  as  sufficient  proof  of  deeds  of  convey- 
ance : not  produced. 

At  the  close  of  the  case  the  learned  judge  left  it  to  the  jury 
thus — First,  as  to  the  possession : That  William's  deed  to 
Lapp,  registered  the  19th  of  June,  1819,  being  before  the 
others,  was  of  no  consequence  if  Lapp  had  not  been  shewn 
ever  to  have  been  in  possession  : that  William’s  deed  to  Ross 
and  Ross’s  deed  to  Elijah  Buck,  embracing  to  lake  Ontario 
and  bounded  by  the  shore,  conferred  title  to  the  lake  as  it 
might  encroach  or  recede,  without  reference  to  the  top  of  the 
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bank  : that  the  description  was  not  limited  to  the  top  of  the 
bank  ; and  that  “ to  the  lake,”  and  “ bounded  by  the  shore,” 
meant  more  than  the  top  of  the  bank.  Then,  were  the  plaintiffs 
and  those  from  whom  they  claim  in  possession  ; that  is,  not  in 
actual  possession,  but  exercising  acts  of  ownership  over  it  as 
it  increased,  and  the  accretion  going  on ; and  if  so,  had  it 
been  interrupted  in  any  other  way  er  by  any  other  person 
than  by  Covert,  whose  interruption  had  only  been  recent  ? 
If  plaintiffs  and  those  under  whom  they  claim  were  in  pos- 
session anterior  to  the  possession  of  Covert,  if  he  had  any, 
then  the  title  with  possession  conferred  title  to  the  accretion } 
defining ’possession  as  before  stated.  This  as  to  No.  10  or 
the  west  part.  As  to  No.  8 or  the  east  part,  that  both 
parties  claimed  from  Bethune.  Then,  referring  to  the  deed 
from  Larocque  to  Bethune,  which  commenced  on  lake  Ontario 
and  the  lake  boundary  south  and  along  the  waters  edge  to 
the  place  of  beginning,  gave  Bethune  to  the  water’s  edge. 
But  that,  looking  to  the  deed  from  Bethune  to  Buck,  1st  of 
July,  1828,  in  connection  with  the  surveyor’s  evidence,  he 
thought  it  was  not  bounded  by  the  water.  That  if  the 
boundary  was  the  natural  boundary  of  the  water,  the  owner 
would  be  entitled  to  the  accretion  or  be  liable  to  loss,  but 
that  when  a fixed  boundary  was  selected,  he  might  be  liable 
to  loss,  but  not  entitled  to  gain : and  that  as  to  this  part  the 
evidence  did  not  prove  possession  or  the  exercise  of  acts  of 
ownership  over  the  locus  in  quo  ; and  he  thought  the  plain- 
tiffs failed. 

The  jury  found  for  the  plaintiffs  as  to  both  pieces.  No 
title  was  shewn  in  Castle,  and  the  verdict  should  be  restrict- 
ed to  the  two  Bucks  or  one  of  them. 

In  Easter  Term,  18  Vic.  (1855)  Dr.  Connor , Q.  C.,  obtained 
a rule  on  plaintiffs  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a nonsuit  be  entered  pursuant  to  leave  re- 
served, or  a new  trial  be  had,  as  being  contrary  to  law  and 
evidence  and  against  the  judge’s  charge. 

The  evidence  went  to  establish  more  or  less  of  a defined 
bank  east  of  Third-street  at  the  time  Bethune  sold  the  lots 
by  his  plan  in  1824. 

The  suit  of  Buck  and  Clench  was  explained  to  have  arisen 
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from  Clench  wishing  to  advance  the  rear  of  the  Buck  lot  in 
proportion  as  the  accretion  had  increased  in  front  of  its  ori- 
ginal front.  Upon  Bethune’s  plan  of  the  20th  of  April, 
1824,  the  division  lines  between  the  lots  east  of  Third-street 
to  First-street  are  drawn  down  to  the  water’s  edge,  whereas 
west  of  Third-street  the  space  between  the  bank,  as  laid 
down  thereon,  and  the  water’s  edge,  is  called  beach;  and  the 
side  or  division  lines  of  the  lots  are  not  continued  or  extend- 
ed beyond  the  bank.  The  distance  from  the  bank  to  the 
water’s  edge  on  the  east  side  of  Third-street  is  on  this  plan 
laid  down  as  two  chains,  thirty-two  links;  going  east  to 
Second-street  the  distance  diminishes. 

Vankoughne/,  Q.  C.,  shewed  cause.  He  referred  to  the 
arguments  upon  the  former  case,  and  said  there  was  no  lot 
in  front  of  No.  8 ; that  the  beach  was  reserved  on  Mr.  Be- 
thune’s plan  west  of  Third-street,  but  not  in  front  of  lot  No* 
8 : that  on  the  evidence  it  was  for  the  jury,  who  found  for 
plaintiffs. 

Dr.  Connor  and  JSccles  supported  the  rule,  and  said: — 
There  were  two  pieces  in  question;  one  in  front  of  lot  No. 
10,  and  one  in  front  of  lot  No.  8.  The  description  in  one 
goes  to  lake  Ontario,  which  means  to  the  bank,  not  to  the 
water’s  edge,  and  the  other  has  no  such  limit. 

They  called  attention  to  a lease  made  by  Covert  in  1851, 
shewing  that  he  exercised  acts  of  ownership  over  the  tract 
now  claimed  by  plaintiffs  : that  on  the  plan  lots  Nos.  8 and  8 
are  identical  in  the  descriptions:  that  the  boundary  lines  of 
lot  No.  10  are  specific,  and  one  crosses  the  front  diagonally. 
The  words  “ to  the  lake”  are  controlled  or  explained  by  the 
.residue,  which  shews  they  only  mean  to  the  front  of  the  lots 
on  the  lakeside:  that  the  deed  from  Williams  to  Lapp,  21st 
of  May,  1819,  was  registered  before  the  deed  from  Williams 
to  Boss,  9th  of  April,  1817 — not  registered  till  1821 — and 
therefore  avoided  it;  after  which  Lapp  conveyed  to  Macdon- 
ald, which  gives  the  better  title  under  the  registry  acts,  the 
earlier  deed  being  displaced.  That  as  to  possession  and  the 
statutes  of  limitation,  reference  was  riiade  to  Colton  v„ 
Wamanaker,  in  Q.  B.  the  preceding  term:  that  Mr.  Justice 
Burns’s  ruling  as  to  lot  No.  8 was  incorrect;  and  the  question 
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of  disseizin  was  not  left  to  the  jury.  They  claimed  all  lot 
No.  8 by  force  of  the  registry  acts;  and  if  that  failed  defend- 
ants, they  submitted  the  south  boundary  was  limited  by  the 
front  line  as  drawn  upon  Bethune’s  map. 

Macaulay,  C.  J. — After  comparing  the  several  deeds  and 
and  memorials  with  the  plans  in  evidence. — The  case  seems 
to  depend  upon  the  effect  of  two  deeds,  viz.:  December  17, 
1821,  from  James  feoss  to  Elijah  Buck,  of  the  tract  called  lot 
No.  10;  July  1st,  1828,  from  Bethune  to  Buck,  of  lot  No.  8. 
The  first  for  one-quarter  of  an  acre,  commencing  in  front  of 
the  broken  front  concession  B,  at  the  south-west  angle  of  lot 
No.  3,  belonging  to  John  Monjean  ; then  north  three  degrees 
west  one  chain  fifty-six  links  and  a half,  to  a stake  or  stone, 
more  or  less;  then  south  eighty-two  degrees  west  seven  rods; 
then  south  eight  degrees  east  one  chain  fifty-six  links  and  a 
half,  to  lake  Ontario,  more  or  less;  then  north  eighty-two 
degrees  east  along  the  lakeshore  to  the  place  of  beginning. 

The  second,  one  rood  fourteen  perches,  more  or  less,  com- 
mencing on  Second-street  at  the  north-east  angle  of  the  said 
town  lot  No.  8;  then  south  eleven  degrees  east,  along  said 
street  two  chains  forty-six  links,  more  or  less,  to  the  south- 
east angle  of  said  lot;  then  south  eighty-two  degrees  west 
one  chain  and  thirty-seven  links,  more  or  less,  to  the  south- 
east anode  of  town  lot  No.  10;  then  north  eleven  degrees 
west  two  chains  and  fifty  links,  more  or  less,  to  the  south- 
west angle  of  lot  No.  7;  then  north  eighty- three  degrees  east 
one  chain  and  thirty-seven  links,  to  the  place  of  beginning. 

It  will  be  seen  that  the  front  of  lot  No.  10  is  Lake  Ontario 
and  along  the  lakeshore,  and  that  the  south-west  angle  of  lot 
No.  8 corresponds  with  the  south-east  angle  of  lot  No.  10 — in 
other  words  Lake  Ontario; — and  although  the  easterly  side- 
line of  lot  No.  8 does  not  call  for  the  lake  or  lakeshore,  still 
the  south-west  angle  may  aid  the  inquiry  of  what  was  the  front 
of  said  lot  No.  8.  On  the  old  plans  it  is  laid  down  as  bounded 
by  the  bank  of  the  lake  or  the  lakeshore,  without  anything 
to  indicate  or  prove  that  another  lot  or  that  the  front  jfclrt  of 
lot  No.  17  in  the  broken  concession  B was  to  the  south  of  it, 
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between  the  front  of  said  lot  No.  8 and  the  lake  or  waters 
edge  of  the  lake.  It  appears  to  me  the  front  part  of  lot  No. 
17  in  the  broken  concession  B.  was  laid  out  or  disposed  of  in 
building  or  village  lots,  and  that  the  lots  Nos.  8 and  10  were 
composed  of  the  front  part  of  such  lot  No.  17  between  Second 
and  Third-streets.  The  description  given  of  lot  No.  10  seems 
to  bring  it  within  the  decision  of  this  court  in  the  case  of 
Throop  v.  The  Cobourg  and  Peterboro’  Railway  Company ; 
and  I cannot  say  I see  any  sufficient  ground  for  holding  lot 
No.  8 (which  is  situated  between  No.  10  on  the  west  and  the 
Throop’s  tract  on  the  east)  otherwise  bounded ; but  I think 
the  front  of  both  and  the  front  of  that  part  of  lot  No.  17  are 
identical.  It  follows  that  (assuming  the  owners  of  the  front 
of  lot  No.  17  to  be  entitled  to  the  accretion)  such  accretion 
in  that  part  of  it  belongs  to  plaintiffs. 

As  to  the  conflict  of  registration  : Although  the  deed  from 
James  Williams  to  Lapp  of  the  21st  of  May,  1819,  was 
registered  on  the  19th  of  June,  1819,  and  therefore  before 
the  registratibn  of  the  deed  from  James  Williams  to  James 
Ross  of  the  9th  of  April,  1817 — not  registered  till  the  18th 
of  May  1821, — still  there  is  no  proof  that  Lapp  ever  was  in 
possession,  or  that  James  Ross,  and  Buck  after  him  did  not 
possess  the  one  acre  and  a half  conveyed  to  him  in  181 7 (from 
that  time,  or  at  all  events  from  December,  1821,  whon  James 
Ross  conveyed  to  Elijah  Buck)  for  upwards  of  twenty  years 
before  the  deed  from  Lapp  to  Macdonell  of  the  30th  of 
April,  1853. 

The  learned  j udge  seems  to  have  taken  this  view  at  the  trial 
and  I perceive  no  good  reason  for  entertaining  any  other. 

McLean,  J. — At  the  trial  a title  was  established  in  the  two 
first  named  defendants  for  two  parcels  of  land,  parts  of  lot  No. 
17  in  the  broken  front  concession  B in  the  township  of  Ham- 
ilton, one  of  the  parcels  known  as  lot  No.  10,  according  to  a 
survey  of  part  of  the  town  of  Cobourg,  containing  one-quarter 
of  an  acre  of  land,  more  or  less : commencing  in  front  of  the 
concession  on  theshore  of  lake  Ontario  at  thesouth-west  angle 
of  lot  N o.  3,  belonging  to  one  John  Monjean  ; then  north  three 
degrees  west  one  chain  and  fifty-six  links  and  a half,  to  a stake 
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.and  stone,  more  or  less ; thence  south  eighty-two  degrees  west 
seven  rods ; thence  south  eight  degrees  east  one  chain  and 
fifty-six  links  and  a half,  to  the  lake  Ontario,  be  th6  distance 
more  or  less;  then  north  eighty- two  degrees  east,  along  the 
lakeshore  to  the  place  of  beginning.  The  other  of  the  said 
parcels,  one  rood  and  fourteen  perches,  known  as  town  lot 
No.  8 in  block  B in'  Cobourg,  and  being  also  part  of  lot  No. 
17  in  the  broken  concession  B in  the  township  of  Hamilton, 
commencing  at  the  north-east  angle  ot  the  said  town  lot  No. 
8 on  Second-street ; then  south  eleven  degrees  east  along  the 
said  street  two  chains  forty-six  links,  more  or  less,  to  the 
south-east  angle  of  the  said  lot;  thence  south  eighty-two 
degrees  west  one  chain  and  thirty-seven  links,  more  or  less, 
to  the  south-east  angle  of  lot  No.  10 ; thence  north  eleven 
degrees  west  two  chains  and  fifty  links,  more  or  less,  to  the 
'south-west  angle  of  town  lot  No.  7 ; thence  north  eighty- 
three  degrees  east  one  chain  and  thirty-seven  links,  to  the 
place  of  beginning. 

The  deed  for  the  first  mentioned  parcel  is  dated  on  the 
17th  of  December,  1821,  and  for  the  latter  on  the  1st  of 
July,  1828,  from  which  time  up  to  the  13th  of  June,  1842, 
the  premises  were  in  occupation  of  Elijah  Buck.  On  the 
last  mentioned  day  they  were  conveyed  by  Elijah  Buck  to 
Almond  Buck  and  Roe  Buck,  described  as  being  situate  and 
near  the  lakeshore  at  Cobourg  and  being  in  front  of  the 
market  block. 

These  parcels  of  land,  now  known  as  lots  Nos.  8 and  10, 
are  adjoining  : the  former  derived  through  James  G.  Bethune, 
the  latter  through  James  Ross  by  the  late  Elijah  Buck, 
upwards  of  thirty -four  years  since.  They  have  been  held  by 
him  without  question  till  he  conveyed  to  his  sons  in  June, 
1842  ; and  if  any  question  could  arise  as  to  the  prior  registry 
of  any  of  the  deeds  through  which  the  several  parties  claim, 
it  is  now  too  late  to  urge  it  or  to  assert  any  claim  on  that 
account.  There  seems  indeed  to  be  no  doubt  of  the  title  of 
the  plaintiffs  to  the  lots  Nos.  8 and  10  as  originally  conveyed, 
but  it  is  the  land  which  has  been  formed  in  front  of  them  by 
accretion  from  the  lake,  and  which  has  become  very  valuable, 
that  forms  the  subject  of  contention.  If  the  lots  were  clearly 
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bounded  on  the  south  by  the  limit  of  the  bank  shewn  by  all 
the  testimony  to  have  originally  existed  there,  then,  as  in  the 
case  of  Throop  against  these  same  defendants,  I must  have 
come  to  the  conclusion  that  such  bank  did  not  mean  the 
water’s  edge,  and  that  the  beach  in  front  between  the  bank 
and  the  water’s  edge,  which  was  granted  in  the  patent  from 
the  Crown,  as  well  as  any  other  portion  of  lot  No.  17,  belonged 
in  fact  to  some  one  else,  and  consequently  that  the  plaintiffs 
could  not  recover.  But  in  this  case  the  parcel  conveyed  by 
James  Ross  (No.  10)  is  described  particularly  as  running  to 
lake  Ontario,  and  then  along  the  lakeshore.  Now  it  could 
scarcely  be  considered  as  extending  to  lake  Ontario  if  it  went 
no  further  than  the  bank,  or  any  other  limit  which  did  not 
touch  the  water.  The  plain  and  obvious  meaning  of  the 
parties  was  that  the  land  conveyed  should  reach  to  the 
waters  of  the  lake,  covering  as  well  the  beach  as  any  other 
description  of  soil  within  the  boundaries  granted.  As  to  that 
lot,  then,  I think  the  owner’s  title  is  not  limited  to  the  precise 
piece  contained  in  the  deed  to  Elijah  Buck,  but  that  he  is 
entitled  to  claim  as  a part  of  his  lot  all  the  land  between  the 
northern  limit  of  his  lot  and  the  water’s  edge  of  the  lake,  the 
distance  being  more  or  less  to  lake  Ontario.  As  to  that 
portion,  then,  I think  the  plaintiffs  are  entitled  to  recover, 
and  that  the  verdict  cannot  be  disturbed. 

As  to  the  parcel  known  as  lot  No.  8,  derived  from  James 
G.  Bethune,  there  is  nothing  in  the  description  itself  uncon- 
nected with  the  description  of  lot  No.  10  to  shew  that  it  was 
intended  to  run  to  the  waters  of  the  lake.  It  commences  at 
the  rear,  at  the  north-east  angle,  on  Second-street ; thence 
the  course  is  south  eleven  degrees  east  along  that  street  two 
chains  and  forty-six  links,  more  or  less,  to  the  south-east 
angle  of  the  lot ; and  then  south  eighty-two  degrees  west  one 
chain  and  thirty-seven  links,  more  or  less,  to  the  south-east 
angle  of  lot  No.  10.  The  last  mentioned  angle  of  Jot  No.  10 ,, 
I have  already  mentioned,  is  on  the  water’s  edge ; and  as  Mr. 
Bethune  was  the  owmer  to  the  water’s  edge  of  lot  No.  8,  and 
the  eastern  boundary  specifies  two  chains  and  forty-six  links 
more  or  less,  it  is  not  unreasonable  to  assume  that  that 
boundary  was  intended  to  extend  so  far  that  a line  from 
4 b v.,  u.  c.  c.  p. 
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thence  to  run  south  eighty  two  degrees  west  would  intersect 
the  south-east  angle  of  lot  No.  10.  A plan  was  put  in  alleged 
to  have  been  used  by  Mr.  Bethune  in  effecting  sales,  and  it  is 
contended  that  the  lot  No.  8 was  sold  according  to  that  plan  ; 
but  that  plan  is  manifestly  erroneous  as  to  lot  No.  10 — the 
adjoining  lot — and  it  may  be  equally  so  as  to  the  intended 
boundary  of  lot  No.  8,  and  cannot  with  such  an  error  upon 
the  face  of  it  be  allowed  to  controvert  or  explain  the  descrip- 
tion in  the  deed.  Besides  which,  there  is  no  reference  to  any 
plan,  nor  is  there  anything  to  shew  that  the  purchase  was 
made  of  the  lot  as  laid  down  on  any  plan. 

I think  therefore  that  it  must  be  held  that  both  lots  extend 
to  the  water’s  edge,  and  that  all  the  accretion  which  has  taken 
place  in  front  of  them  must  be  taken  now  to  belong  to  these 
lots.  From  circumstances  which  have  appeared  on  this  and 
other  trials  of  the  same  kind  at  Cobourg,  the  impression 
seems  to  have  been  generally  entertained  that  the  beach 
belonged  to  the  Crown,  and  was  reserved  for  common  and 
general  purposes.  It  is  probably  under  this  idea  that  the 
beach  was  so  long  allowed  to  be  used  by  all  who  desired  it 
without  question,  no  exclusive  claim  being  set  up  by  any  body. 
There  is  not  however,  anything  in  the  testimony  to  shew  that 
the  owner  for  the  time  being  of  the  lots  in  question  could  not 
at  any  time  appropriate  the  beach  in  front  of  his  lots  and 
forming  part  of  them  to  his  own  use,  and  enjoy  them  exclu- 
sively. Though  the  use  was  not  denied  to  any  one,  there 
was  no  surrender  or  abandonment  of  the  right  which  could 
operate  in  the  slightest  degree  against  a recovery  at  any  time. 
Richards,  J.,  concurred. 


Rule  absolute. 


A_  DIGEST 

OF 

ALL  THE  CASES  REPORTED  IN  THIS  VOLUME, 

DECIDED  IN  THE 

COURT  OF  COMMON  PLEAS. 


ACCEPTANCE. 

See  Delivery. 

ACCRETION. 

This  was  an  action  of  ejectment 
brought  by  the  plaintiff  against  the 
defendants  for  the  recovery  of  a por- 
tion of  ground,  known  as  lot  No.  17 
broken  front  concession  B of  the 
township  of  Hamilton,  now  in  the 
town  of  Cobourg,  adjoining  lake  On- 
tario. The  defence  was  limited  to  a 
small  portion  bordering  on  the  lake, 
which  had  been  formed  by  the  waves 
washing  up  sand,  gravel  and  alluvial 
deposit,  and  thereby  extending  the 
bank  inwards  upon  the  lake.  The 
deeds  under  which . plaintiff  claimed 
title  conveyed  “ to  the  bank  of  lake 
Ontario,  thence  along  the  said  bank 
the  several  courses  thereof.”  It  ap- 
peared in  evidence  that  so  much 
alluvial  deposit  had  been  washed 
upon  the  shore,  and  even  upon  the 
bank  of  the  lake,  that  all  traces  of  the 
former  bank  were  now  obliterated, 
and  could  only  be  discovered  by  dig- 
ging through  the  surface  or  new  soil. 


The  question  was,  whether  the  owner 
of  the  land  described  as  adjoining  the 
lake  and  extending  to  the  bank  had 
shewn  a good  title  to  the  new  soil 
which  had  thus  attached  itself  to  the 
bank  of  the  lake.  Held , that  as  the 
owner  of  the  bank  would,  by  the  en- 
croachment of  the  lake,  be  the  loser 
(the  owner  of  the  shore,  consisting  of 
the  part  between  high  and  low  water 
mark,  always  being  able  to  claim  the 
shore  whether  it  shifted  or  not),  so  he 
should  be  entitled  to  the  benefit  of  the 
extension  of  the  bank  seawards,  upon 
the  principle  that  whoever  would 
sustain  the  injury  should  also  be 
entitled  to  the  benefit.  McLean,  J., 
dissentiente.  Throop  v.  The  Cobourg 
and  Peterboro ’ Railway  Company , 
509- 


AGREEMENT. 

Construction  of.'] — 1.  A.  by  agree- 
ment in  writing,  sealed,  &c.,  in  con- 
sideration of  the  rents,  covenants  and 
agreements  on  the  part  of  B.  ,to  be  paid 
done  and  performed,  did  contract  and 
agree  with  the  said  B.  that  he  should 
and  would  on  or  before  the  1st  day  of 
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.October,  upon  request  made  to  him  in 
writingunderthe  hand  of  B.,grantand 
execute  unto  him  a good  and  effectual 
'lease,  to  be  prepared  or  approved  by 
the  counsel  of  B.  of  all,  &c.,  to  hold 
for  five  years  at,  &c.;  the  said  lease 
and  counterpart  thereof  to  contain 
certain  covenants ; and  said  A.  there- 
by agreed  to  deliver  to  the  said  B.  on 
the  ist  of  October,  staves,  &c.,  at  the 
above  premises,  at,  &c.,  per  thousand, 
for  which  said  B.  agreed  to  pay  said  A. 
therefor  at,  &c.,  and  it  was  thereby 
agreed  that  there  should  be  inserted 
in  said  lease  a covenant  on  the  part  of 
the  said  A.  that  he  would  deliver  to 
the  said  B.  in  each  of  the  two  suc- 
ceeding years  staves,  &c. ; and  it  was 
further  agreed  that  B.  should  furnish 
securities  for  the  due  performance 
of  the  above  agreement  on  or  before 
the  20th  day  of  July.  Held,  that  a 
request  in  writing  under  the  hand  of 
B.  for  such  lease,  or  the  granting  of 
such  lease  by  A.,  is  not  a condition 
precedent  to  the  right  of  B.  to  have  the 
staves  delivered  at  the  time  and  place 
mentioned  in  the  agreement,  the  co- 
venants to  grant  the  lease  and  to 
deliver  the  staves  being  separate  and 
independent.  Leonard  v.  Wall,  i. 

Effect  of,  when  not  produced.'] — 2. 
A written  memorandum,  under  which 
plaintiff  claims  certain  goods,  not  be- 
ing produced  at  the  trial,  cannot  in 
its  absence  be  regarded  as  importing 
more  in  the  plaintiff’s  favor  than  his 
own  witnesses  represent.  G anniffw. 
Bogart,  341. 

ANNUITY. 

Apportionment  of.] — An  annuity, 
payable  annually  during  the  annui- 
tant’s life  cannot  be  apportioned  so 
that  the  annuitant’s  administrator  can 
receive  a proportion  of  such  annuity, 
the  annuitant  having  died  within  the 
currency  of  the  year.  Ausman  Admor 
v.  Montgomery , 364. 


APPEARANCE. 

See  Attorney. 

APPORTIONMENT. 

See  Annuity. 

APPRENTICESHIP. 

Contracts  of  apprenticeship  for  a 
less  term  than  seven  years,  entered 
into  before  the  passing  of  the  statute 
14  & 15  Vic.  ch.  11  are  not  void,  but 
voidable  only.  Webster  v.  McBride, 
109. 

APPROPRIATION. 

See  Delivery  and  Acceptance. 


ASSAULT  AND  BATTERY. 

See  Trespass. 

ASSUMPSIT. 

By  agreement  under  seal  the  plain- 
tiff in  this  case  agreed  with  the  defend- 
ant to  manage,  cultivate  and  improve 
the  defendant’s  farm  for  one  year,  and 
do  whatever  work  defendant  should 
require  during  that  period,  in  consi- 
deration of  the  sum  of  £95,  payable 
at  the  expiration  of  the  said  term, 
plaintiff  to  have  the  use  of  the  house 
on  said  farm  during  the  term,  pasture 
for  two  cows,  and  half  an  acre  of  land 
for  a garden.  The  plaintiff  served  the 
defendant  until  within  three  weeks  of 
the  end  of  the  term  : then  left  the 
farm  at  the  defendant’s  request,  and 
upon  defendant’s  promise  if  he  would 
do  so  to  pay  or  settle  with  him:  de- 
fendant afterwards  objected, and  plain- 
tiff sued  in  an  action  of  assumpsit  for 
work  and  labor  generally.  Defendant 
obtained  a verdict.  Held,  that  the 
plaintiff  could  not  declare  in  assumpsit 
for  work  and  labor  generally,  because 
the  work  was  performed  under  a sealed 
contract.  Parnell  v.  Martin,  473. 
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ATTORNEY. 

Where  a plaintiff,  without  serving  a 
defendant,  accepts  the  appearance  of 
an  unauthorized  attorney,  the  court 
will  set  aside  the  proceedings  as  irre- 
gular, although  it  is  not  shewn  that 
the  attorney  is  insolvent.  Massey  v. 
Rapelje , 134. 

BAIL. 

Liability  of.~\ — 1.  Defendants  being 
bail  of  H.  to  the  limits  of  the  gaol  of 
the  then  united  counties  of  York, 
Ontario  and  Peel,  the  county  of  On- 
tario, in  which  the  debtor  H.  resided, 
being  separated  by  proclamation  from 
the  other  two  counties  after  the  re- 
cognizance was  entered  into,  and  he 
having  continued  to  reside  in  the 
county  of  Ontario  after  its  separa- 
tion from  the  other  two.  In  an  ac- 
tion of  debt  on  the  recognizance — 
Held , that  defendants  were  liable  as 
for  a breach  of  the  recognizance  : 
that  the  limits  of  the  gaol  of  the  unit- 
ed counties  of  York,  Ontario  and  Peel 
mean  the  limits  for  the  time  being, 
and  that  when  Ontario  was  separated 
they  became  the  limits  of  the  gaol  of 
the  two  remaining  counties.  Ross  et 
al.  v.  Farewell  et.  al .,  29. 

Statute  for  relief  0/.] — 2.  Under 
the  fifth  section  of  the  18  Vic.  ch.  69 
defendants,  in  actions  on  bail  bonds, 
where  the  breach  has  arisen  by  the 
separation  of  counties  by  the  legisla- 
ture, are  entitled  to  have  all  proceed- 
ings stayed  upon  payment  of  the 
plaintiff’s  costs  as  between  attorney 
and  client.  Ross  et.  al.  v.  Farewell , 
101. 


BANKRPUTCY  COMMISSION. 

Debts  proveable  under.] — Debt  on 
bond  made  by  defendant  and  one  W. 
as  sureties  for  one  Shaw  conditioned 
that  if  said  Shaw  should  not  from 
time  to  time,  &c.,  well  and  truly  pay^ 


unto  the  plaintiff  each  and  every  of  ten 
promissory  notes  on  the  respective 
days  on  which  the  same  became  due 
and  payable,  according  to  the  tenor 
and  effect  of  the  said  promissorynotes 
respectively ; then,  if  defendant  and 
said  W.,  or  either  of  them,  should 
well  and  truly,  absolutely  and  at  all 
events  pay  or  cause  to  be  paid  unto 
the  plaintiff  each  and  every  of  the 
said  ten  promissory  notes  on  the  re- 
spective days  on  which  the  same  be- 
came payable,  then,  &c. ; otherwise, 
&c.,  assigning  breaches  as  to  the  last 
six  notes.  Plea,  that  Shaw  did  not 
pay  the  first  and  second  of  the  said 
ten  notes  when  the  same  became  due 
and  payable  according  to  the  tenor 
and  effect  thereof,  and  that  thereupon 
the  bond  became  forfeited  ; and  that 
afterwards  and  while  the  said  notes 
remained  due  and  unpaid — to  wit, 
on,  &c. — said  Shaw  became  bank- 
rupt ; and  that  afterwards,  and  while 
the  said  notes  remained  due  and  un- 
paid, and  after  the  said  writing  obli- 
gatory had  become  forfeited,  the 
defendant  became  bankrupt ; and  that 
said  debt  accrued  due  and  was  pay- 
able before  the  defendant  became 
bankrupt.  Held,  that  the  bond  being 
forfeited  before  the  defendant’s  bank- 
ruptcy, therefore  the  penalty  became 
a debt  which  the  plaintiff  might  have 
applied  to  have  retained  in  the  hands 
of  the  defendant’s  assignee  till  the 
contingency  happened,  and  then  have 
proved ; and  that  the  defendant  was 
discharged,  and  the  plea  consequently 
good.  Perrin  v.  Hamilton,  57. 


BILLS  OF  EXCHANGE. 
Where  a bill  of  exchange  is  drawn 
in  Upper  Canada,  addressed  to  a per- 
son residing  in  Upper  Canada  and 
payable  in  England,  ten  per  cent, 
upon  the  amount  of  such  bill  can  be 
collected  under  the  statute  13  Vic. 
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ch.  76.  Ross  et  al.  v.  Winans  et  al., 
185. 


BROKER. 

In  an  action  against  a broker,  when 
a special  employment  is  added  to  his 
ordinary  duties — Held , after  verdict 
for  plaintiff,  that  when  to  the  ordinary 
duties  of  a broker  in  a transaction 
some  special  employment  and  under- 
taking is  superadded  by  express  con- 
tract as  laid  in  the  declaration,  the 
duty  that  arose  resulted  from  such  ex- 
press contract,  and  not  simply  from 
the  defendant’s  character  of  broker. 
Deady  v.  Goodenough,  163. 


BY-LAW. 

1.  Case  for  wrongfully,  negligently 
and  carelessly  digging  and  excavating 
streets  in  the  city  of  Hamilton,  adjoin- 
ing plaintiff’s  close,  ond  thereby  in- 
juring said  close.  Plea,  not  gulity, 
per  statute.  Held,  that  a by-law 
should  have  been  passed  by  the  cor- 
poration to  sanction  the  act  complain- 
ed of.  Reid  v.  The  Corporation  of 
Hamilton,  269. 

2.  The  defendants,  as  a municipal 
corporation  deriving  theirpower  under 
the  statute  12  Vic.  ch.  81,  having  by 
resolution  authorized  the  raiding  and 
levelling  of  a street  within  their  juris- 
diction, which  when  done  injuriously 
affected  the  plaintiff’s  property — 
Held,  that  a by-law  should  have  been 
passed  to  sanction  the  act  complain- 
ed of.  Croft  v.  The  Town  Council 
of  Peterboro' , 141. 

3.  If  a by-law  be  not  void  on  the 
face  of  it  without  being  quashed,  all 
proceedings  duly  had  under  it  while  it 
remained  in  force  may  be  justified 
under  it.  Barclay  v.  The  Munici- 
pality of  Darlington,  432. 


CALLS. 

See  Stocks. 


CARRIER. 

Liability  of~\  — Fifty  barrels  of 
oysters  havingbeen  shipped  at  Oswego 
for  Toronto  per  defendant’s  vessel  the 
“Junius,”  and  the  vessel  havingbeen 
obliged  by  stress  of  weather  to  go  to 
Kingston,  from  which  latter  port  the 
goods  were  transhipped  for  Toronto, 
per  the  steamer  “ Oshawa,”  where 
they  arrived  in  a damaged  condition — 
Held,  that  the  defendant  was  the 
carrier  throughout;  that  is,  from  Os- 
wego to  Toronto  via  Kingston.  Mc- 
Conkey  v.  Gorrie,  430. 


COGNOVIT. 

Impeachment  of. — In  an  action  on 
the  case  to  set  aside  a security  under 
which  plaintiff  claims,  or  a portion  of 
the  sum  confessed,  the  plaintiff  in  the 
confession  may  shew  in  support  of  it 
the  circumstances  that  constituted  the 
consideration  for  the  acknowledge- 
ment, and  that  such  confession  was 
to  operate  as  a continuing  security, 
to  cover  future  as  well  as  past  ad- 
vances. Douglas  v.  Mayer,  377. 


COLLATERAL  SECURITY. 

To  a declaration  containing  five 
counts  on  five  different  bills  of  ex- 
change defendant  pleaded  that,  after 
the  bill  in  the  first  count  mentioned 
became  payable,  and  while  those  in 
the  other  counts  were  running,  it  was 
agreed  that  the  defendant  should  exe- 
cute a mortgage  of  certain  lajids  to 
secure  payment  of  all  the  bills  of  ex- 
change in  the  declaration  mentioned, 
and  that  twelve  months  from  the  date 
of  the  said  indenture  should  be  given 
to  the  defendant  for  payment  of  the 
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same  and  all  interest,  damages,  &c., 
by  reason  of  the  non-payment  of  the 
same  ; then  sets  out  the  indenture  of 
mortgage,  whereby,  after  reciting  that 
the  defendant  W.  had  drawn  bills  of 
exchange  drawn  upon  and  accepted 
by  the  defendant  P.,  and  of  which  a 
portion  was  overdue  and  unpaid, 
which  bills  were  endorsed  by  the  de- 
fendant W.  to  the  plaintiffs,  that  the 
defendant,  being  unable  to  provide 
funds  to  pay  said  bills,  had  agreed  to 
make  this  security  to  M.  (one  of  the 
plaintiffs)  to  secure  them  against  all 
loss  damage,  &c.,  which  might  accrue 
to  them  by  reason  of  the  non-payment 
of  the  said  bills.  In  consideration  of 
the  premises  and  of  55.  defendant  W. 
conveyed  to  M.  (one  of  the  plaintiffs) 
certain  leasehold  property,  to  hold  for 
residue  of  term,  &c.,  subject  to  a pro- 
viso that  if  said  W.  should  well  and 
truly  retire  the  said  bills,  and  pay  or 
cause  to  be  paid  unto  the  said  firm  of 
the  plaintiffs,  or  to  the  parties  legally 
entitled  to  the  same, all  sums  of  money, 
damages,  &c.,  by  reason  of  the  said 
bills  and  the  non-payment  thereof,  or 
of  any  or  either  of  them  or  any  part 
thereof,  within  twelve  months  from 
the  date  of  the  said  indenture  ; and  if 
he  shall  then  well  and  truly  indemnify 
and  save  harmless  the  said  plaintiffs 
of  and  from  all  payments,  damages 
and  expenses  by  reason  of  the  prem- 
ises, then  to  be  void,  &c.;  containing 
also  a covenant  by  said  defendant  W. 
to  perform  the  covenants  in  the  said 
proviso,  and  also  a proviso  for  said  W. 
to  retain  possession  of  the  premises 
until  default.  Held,  that  such  mort- 
gage was  only  to  be  taken  as  a colla- 
teral security  for  the  due  payment  of 
the  bills,  and  not  as  a substituted  or 
independent  security  : that  there  was 
no  merger,  and  that  the  right  of  the 
plaintiffs  to  sue  upon  the  bills  before 
the  expiration  of  the  twelve  months 
was  not  restricted  by  such  mortgage. 
Ross  et  al.  v.  Winans  et  al.  185. 


COMPENSATION. 
See  Railway,  2. 


CONSIDERATION. 

1.  A pre-existing  debt  is  a good  con- 
sideration in  whole  or  in  part  for  a 
promissory  note  or  bill  of  exchange. 
Gooderham  v.  Hutchison , 241. 

P artial failure  of.] — 2.  To  a declara- 
tion on  a promissory  note  the  defend- 
ant pleaded  as  to  £157  10s.  part,  &c., 
that  the  plaintiff  represented  that  he 
was  the  owner  of  certain  lands,  and 
that  he  whs  the  equitable  owner  of 
lot  No.  14,  &c.,  through  one  R.,  who 
had  purchased  it  from  the  Crown  on 
behalf  of  the  plaintiff,  and  held  the 
same  as  trustee  for  him  ; and  that  the 
plaintiff  then  falsely  and  fraudulently 
represented  to  defendant  that  he  could 
procure  said  R.to  make  an  assignment 
of  his  interest  therein,  and  that  the 
defendant  was  induced  by  the  same 
representations  to  accept  the  plaintiff’s 
offer  to  sell  to  him,  the  defendant,  the 
same ; whereupon  the  plaintiff  by  deed- 
poll  conveyed  all  his  right  and  interest 
in  the  said  lands  tothe  defendant : that 
defendant  paid  part  down,  and  gave 
his  two  promissory  notes  for  the 
balance,  one  of  which  is  the  one  de- 
clared upon  : that  at  the  date  of  said 
deed-poll  and  notes  the  plaintiff  had 
no  right  or  interest  in  said  lot  No.  14 ; 
and  that  said  R.  although  requested, 
refused  to  assign  his  interest  in  said 
lot  to  the  defendant.  Held , that  such 
plea  was  no  answer  to  the  action,  the 
contract  being  entire,  and  the  failure 
of  consideration  not  being  definite  as 
to  this  note.  Coulter  v.  Lee , 201. 

Failure  of.'] — 3.  By  agreement  of  the 
18th  of  J une,  1847,  under  seal,  defend- 
ant agreed  to  sell  to  plaintiffs  the  nett 
profiits  for  two  years  from  the  date  of 
the  agreement  out  of  certain  shares  in 
the  Lake  Huron  and  St.  Mary’s  River 
Mining  Company  for  £375.  On  the 
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25th  of  November,  1847,  the  Lake 
Huron  and  St.  Mary’s  River  Mining 
Company,  through  their  president, 
directors  and  trustees,  or  other  duly 
authorised  officers,  sold  and  assigned 
to  the  Montreal  Mining  Company 
certain  tracts  oflandtherein  described, 
and  alltools, engines,  &c.,  for  £33,250, 
to  which  sale  defendant  assented. 
Held , that  the  defendant  having  dis- 
posed of  his  stock,  which  represented 
his  interest  in  the  mines,  before  the 
arrival  of  the  period  at  which  he  was 
to  sell  the  profits  to  the  plaintiff  he 
placed  it  out  of  his  power  to  fulfil  his 
agreement,  and  so  broke  his  contract ; 
and  that  plaintiff  became  immediately 
entitled  to  sue  for  the  breach  thereof, 
upon  the  ground  that  the  contract  was 
at  an  end,  and  that  the  consideration 
had  failed.  Sanders  v.  Baby , 441. 


CONSTRUCTION 
See  Agreement. — Deed. — Promis- 
sory Note,  i. 


CORPORATION. 

See  By-law — Municipality. — No- 

tice of  Action. 

Case  for  wrongfully,  negligently 
aad  carelessly  digging  and  excavating 
streets  in  the  city  of  Hamilton,  ad- 
joining plaintiff’s  close,  and  thereby 
injuring  said  close,  &c.  Plea , not 
guilty,  per  statute.  Held , that  if  the 
defendants  are  liable  for  the  tortious 
acts  in  the  declaration  complained  ot, 
they  are  entitled  to  give  the  special 
matter  in  evidence  under  the  general 
issue.  Reid  v.  The  Corporation  of 
Hamiton,  269. 


CROWN  LANDS. 

A purchaser  from  a crown  lands 


agent  who  holds  a receipt  for  an  in- 
stalment of  the  purchase  money  but 
who  has  not  obtained  a patent,  may 
maintain  tresspass  qu.  cl.fr.  against, 
all  strangers,  though  not  against  the 
Crown.  Glover  v.  Walker  et  al.  478. 


CUSTOMS. 

High  wines  imported  into  this  pro- 
vince are  liable  to  a duty  on  each 
gallon  according  to  the  strength  of 
proof  by  Sykes’  hydrometer,  and  not 
according  to  the  gallon  by  measure- 
ment. Lane  v.  Jones , 467. 


DAMAGES 

Measure  of.'] — 1.  Declaration  states 
that  plaintiff  agreed  with  defendant  to 
deliver  to  him  on  or  before  the  1st  of 
August,  at,  &c.,  500  cords  of  wood  at 
145.  per  cord,  to  be  paid  for  by  de- 
fendant monthly,  according  to  the 
quantity  from  month  to  month  de- 
livered : then  avers  delivery  of  125 
cords  before  the  1st  of  August;  and 
although  more  than  one  month  had 
elapsed  after  the  making  of  said 
agreement,  and  although  plaintiff  was 
ready  and  willing  to  deliver  the  resi- 
due of  said  500  cords,  yet  defendant 
would  not  pay  the  price  for  the  quan- 
tity that  had  been  delivered,  nor  ac- 
cept the  remainder,  nor  allow  plaintiff 
to  deliver  the  same.  Held , that  the 
measure  of  damages  was  the  value  of 
the  quantity  of  wood  delivered  at  the 
contract  price,  and  also  the  difference 
of  profit  on  the  residue  of  the  wood 
between' the  current  selling  price  and 
the  contract  price.  Moore  v.  Bogan , 
294. 

2.  Plaintiff,  having  contracted  with 
Sykes  & Co.  to  furnish  railway  ties, 
of  which  defendants  had  notice,  after- 
wards entered  into  a sub-contract  with 
defendants  whereby  defendants  agreed 
to  furnish  plaintiff  with  a certain  quan- 
tity of  ties  at  eleven  pence  per  tie. 
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In  an  action  for  breach  of  such  sub- 


contract— Held , that  the  measure  of  deposited  in  Hackett’s  warehouse  be- 


damages  was  the  difference  in  value 


DECLARATION. 

An  averment  that  the  time  for  the 
giving  of  the  security  mentioned  in 
the  agreement  had  elapsed  before  the 
making  and  delivery  of  said  agree- 
ment, and  that  plaintiff  was  ready  and 
willing  within  a reasonable  time  after 
the  making  and  delivery  of  said 
agreement  to  furnish  the  said  security, 
and  from  thence  hath  been,  &c.,  is 
good  on  general  demurrer.  Leonard 
v.  Wall,  i. 


livered  on  the  ist  of  June,  but  was 


fore  and  on  the  6th  of  June  ; on  which- 


upon  each  tie  between  what  plaintiff  day  a written  order  was  given  ad- 
was  to  pay  defendants  and  what  he  dressed  to  Hackett  at  Port  Hope,  re- 
was  to  receive  from  Sykes  & Co.  questing  him  to  deliver  to  defendants 
Waters  v.  Bates,  367.  at  Port  Hope  1000  bbls.  flour  Peter- 

boro’ and  Otonabee  Mills,  free  on- 
board ; across  the  face  of  which  WV 
C.  wrote,  “ Mr.  Hackett  will  please 
deliver  the  within  flour  to  R.  A.  G. 
or  order,  said  R.  A.  G.  being  the 
broker  in  the  transaction  ; and  R.A.G. 
endorsed  it  in  blank.  On  the  7th  of 
June  defendants  wrote  to  R.  A.  G. 
enclosing  the  order  for  the  flour,  and" 
requesting  him  to  remit  the  funds  by 
express  next  day.  On  the  nth  of  June,, 
R.  A.  G.  telegraphed  to  defendants. 

“ Money  goes  to  morrow ; was  ready' 
ist  of  June.”  On  the  12th  of  June 
Perry  from  Oswego  telegraphed  to 
Hackett,  “ Minerva  leaves  to-day  for' 
the  other  one  thousand  barrels,  ac- 
count of  Coleman  ” (one  of  the  plain- 
tiffs.) On  the  same  day  R.  A.  G.  from 
Toronto  wrote  defendants  at  Port' 
Hope  that  he  enclosed  £2,125,  being' 
the  last  payment  on  the  sa'le  of  the 
flour.  On  the  15th  of  June  the  plain- 
tiffs presented  the  order  of  the  6th  of 
J une  to  Hackett,  but  were  told  that  the 
flour  had  been  burnt  the  preceding 
day.  On  the  16th  of  June  the  defend- 
ants were  notified  of  Hackett’s  refusal 
to  accept  the  order  for  the  flour.  It 
was  proved  that  on  the  8th  or  9th  of 
June  the  plaintiffs  hesitated  accepting 
the  flour,  the  day  for  delivery  having 
passed;  but  on  the  morning  of  the 
12th  of  June  plaintiffs  paid  the  money" 
and  received  the  order  of  the  6th  of 
June  for  the  flour,  which  order  had 
not  been  accepted  by  Hackett.  Heldr 
that  a specific  one  thousand  barrels  of 
Peterboro’  and  Otonabee  Mills  flour 
having  been  deposited  in  the  ware- 
house at  Port  Hope  and  appropriated 
to  the  plaintiffs,  and  the  plaintiffs 
having  paid  the  price  thereof  and- 
V.,  U.  C.  C.  P. 


DEED. 

Construction  of.) — A.  by  deed  con- 
veyed to  B.  all  and  singular  those 
lands  and  premises,  with  the  appur- 
tenances, situate,  lying  and  being  at 
Point  Iroquois  Canal  in  the  township 
of  Matilda,  being  composed  of  the 
wharf, storehouses  and  appurtenances 
built  on  part  of  the  east  half  of  lot  No. 
24  in  the  ist  concession  of  the  said 
township,  south  of  said  Point  Iroquois 
Canal,  commonly  known  as  Carman’s 
wharf.  Held,  that  by  such  deed  all 
the  premises  known  as  Carman’s 
wharf  would  pass  to  B.,  although 
part  of  said  wharf  was  in  fact  built 
in  front  of  lot  No.  23.  Carman  v. 
Molson,  124. 


DELIVERY. 

1.  Defendants  sold  to  plaintiffs,  to 
be  delivered  at  Port  Hope  on  the  ist 
of  June,  2000  bbls.  of  Otonabee  and 
Peterboro’  Mills  flour,  free  on  board ; 
terms  cash  on  delivery  or  on  ware- 
house receipt.  The  flour  was  not  de- 
4 C 
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accepted  the  delivery  order,  the  right 
of  property  therein  passed  to  and 
vested  in  them,  and  that  the  property 
remained  from  that  time  at  their  risk. 
Coleman  v.  McDermott , 303. 

2.  S.  being  the  owner  of  a certain 
raft,  measured  by  the  supervisor  of  cul- 
lers, and  whose  specification  thereof 
Supple  then  had,  sold  the  same  to 
Gilmour  under  an  agreement  in  the 
words  following:  “Sold  Allan  Gil- 
mour & Co.,  a raft  of  timber  now  at 
Carouge,  containing  white  and  red 
pine,  the  quantity  about  70,000  feet, 
to  be  delivered  at  Indian  Cove  booms;- 
price  for  tfie  whole,  seven  pence  three 
farthings  per  foot;  payments  one-third 
cash,  sixty  and  ninety  days’  date: 
John  Supple,  A.  Gilmour  & Co.,  Que- 
bec, 20th  October,  1853.”  On  the  24th 
of  October  the  raft  was  taken  in  tow 
by  a steam  tug;  and  as  it  approach- 
ed the  Indian  Cove  booms  belonging 
to  Gilmour  an  agent  of  Gilmour  sent 
a messenger  directing  the  raft  to  be 
towed  around  the  long  wharf,  where 
he  said  there  would  be  men  and  ropes 
to  take  charge  of  it : that  it  was  towed 
round  the  long  wharf,  but  there  were 
neither  men  nor  ropes  of  Gilmour’s 
there  to  secure  it  ; but  the  agent  of 
Supple  with  his  (defendant’s)  ropes 
tied  the  raft  to  the  booms  of  Gilmour  : 
that  during  the  night  the  agent  of 
Supple,  being  apprehensive  that  the 
raft  was  not  properly  secured,  he  re- 
presented that  fact  to  the  agent  of 
Gilmour,  who  sent  him  to  the  fore- 
man of  Gilmour  at  the  booms  to  have 
it  safely  secured  : that  the  foreman 
and  two  other  of  Gilmour’s  men  got 
ropes,  &c.,  and  as  they  thought  se- 
curely fastened  the  timber  : that  later 
in  the  night  the  raft  parted  from  the 
boom,  and  was  scattered  along  the 
river  and  much  of  the  timber  lost, 
although  a portion  was  saved  by  the 
servants  of  Gilmour,  and  at  his  ex- 
pense. Held , that  at  the  time  of  the 
loss  the  property  was  at  the  risk  of 


Gilmour  & Co.  Supple  v.  Gilmour , 
318. 

DEMURRER, 

To  debt  on  a judgment  of  the  Su- 
perior Court  of  Lower  Canada,  de- 
fendant pleaded  want  of  service  of 
process,  &c.,  want  of  knowledge  of 
the  proceedings  of  the  plaintiffs  in  the 
said  suit,  and  that  at  the  time  of  the 
commencement  of  the  action  in  which 
the  said  judgment  wrs  obtained  he, 
the  defendant,  was  and  from  thence 
hitherto  continually  hath  been  and 
still  is  residentwithout  the  jurisdiction 
of  the  said  last  mentioned  court — to 
wit,  at  the  city  of  Toronto,  in  the  pro- 
vince of  Upper  Canada.  Held  bad  on 
demurrer,  on  the  ground  that  by  the 
plea  the  defendant  should  have  denied’ 
his  being  formerly  resident  or  domi- 
ciled within  the  jurisdiction  of  the 
Court  in  Lower  Canada,  and  his  hav- 
ing real  or  personal  property  therein. 
Gauthier  v.  Blight  122. 

DOUBLE  VALUE. 

See  Landlord  and  Tenant. 


DUTIES. 
See  Customs. 


EASEMENT. 

See  Trespass. 

Defendant,  and  those  under  whom 
he  claimed,  having  the  right  to  over- 
flow the  adjoining  lands  to  an  extent 
not  exceeding  ten  acres,  for  supplying 
their  mill  with  water,  and  which  right 
had  been  exercised  to  a certain  extent 
for  twenty  years  or  more,  in  trespass 
quare  clausum  fregit  for  entering  the 
adjoining  close — Held,  that  having 
the  right  to  overflow  a part  of  plain- 
tiff’s close,  defendant  had,  as  incident 
to  that  right,  authority,  to  enter  and 
repair  breaches  in  the  natural  state  of 
the  soil  of  the  dam, but  not  toadd  there- 
to so  as  to  cause  additional  overflow. 
Held , also,  that  the  extent  to  which 
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such  right  could  be  maintained  was 
that  to  which  it  was  exercised  during 
twenty  years  after  such  right  accrued, 
and  that  a partial  overflowing  would 
not  keep  alive  the  right  to  extend  the 
overflow  at  any  time  to  the  full  extent 
often  acres.  Ruttan  v.  Winans,  379. 


ELECTOR. 

Refusal  of.'] — The  refusal  of  an 
elector  to  take  the  oaths  required  by 
the  returning  officer,  is  a good  ground 
for  setting  aside  an  election,  if  the 
relator  would  otherwise  have  had  the 
majority.  Regina  ex  rel.  Dillon  v. 
McNeil , 137. 

ENDORSER. 

See  Promissory  Note. 

ESTOPPEL. 

R.  being  indebted  to  L.  gave  him 
a chattel  mortgage  and  a confession 
of  judgment  to  secure  the  amount : 
R.,  after  the  mortgage  became  due, 
made  an  assignment  for  the  benefit 
of  creditors  to  W.  and  S.,  who  took 
possession  of  the  goods  : L.  then  put 
a writ  of  Fi.  Fa.  in  the  sheriff’s 
hands,  directing  him  tolevyand  make 
the  amount  of  his  debt  out  of  the  goods 
ofR.  Held,  that  the  fact  of  L.  having 
put  an  execution  in  the  sheriff’s  hands 
at  his  suit,  directing  to  levy  of  the 
goods  mortgaged  to  him  as  the  goods 
of  R.,  did  not  estop  him  from  setting 
up  his  title  under  the  chattel  mort- 
gage. Wakefield  v.  Lynn,  410. 


EVIDENCE. 

See  Trespass,  2. — ^heriff. 

1.  In  an  action  of  trover  by  plaintiff 
as  administrator, when  it  appears  that 
defendant  had  appropriated  certain 
goods  of  the  intestate,  but  had  paid 
debts  of  the  intestate  to  the  amount  of 


the  value  of  the  goods  so  appropriated, 
which  however  was  not  pleaded — 
Held,  after  verdict  for  defendant,  that 
the  plaintiff  was  entitled  to  a verdict, 
as  evidence  of  such  payment  was  not 
admissible.  The  rule  was,  however, 
made  absolute  on  terms.  Shipman 
v.  Shipman,  358. 

2.  In  assumpsit  for  breach  of  pro- 
mise of  marriage  the  defendant  is  en- 
titled to  cross-examine  the  plaintiff’s 
own  witnesses  respecting  the  general 
bad  character  of  the  plaintiff.  Mc- 
Gregor v.  McArthur,  493. 

FEME  COVERT. 

See  Husband  and  Wife. 


FORFEITURE. 

To  a declaration  for  calls  under  the 
10th  section  of  the  12  Vic.  ch.  166, 
the  defendant  pleaded,  that  by  reason 
of  the  non-payment  of  the  said  calls 
in  the  declaration  mentioned,  the  said 
shares  and  each  of  them  became 
forfeited  in  pursuance  of  the  statute  ; 
and  that  defendant  acquiesced  in  such 
forfeiture,  of  which  plaintiffs  had 
notice.  Held , that  such  plea  was 

bad  in  that  it  did  not  rest  with  defend- 
ant to  forfeit  the  shares.  Ontario 
Insurance  Company  v.  Ireland,  135. 


/ FREIGHT. 

Insurable  interest  in.] — A party, 
being  a stranger  to  the  property  in 
both  a vessel  and  her  cargo,  cannot 
create  an  insurable  interest  in  the 
freight  by  spontaneously  advancing 
the  amount  of  such  freight  to  the 
master  orownerof  the  vessel.  Orchard 
v.  ANna  Insurance  Company,  545. 


GENERAL  ISSUE  per  STATUTE 
See  Corporation — Municipality. 
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GROWING  CROPS. 

By  deed  of  conveyance  of  all  and 
singular  that  certain  parcel  of  land, 
■Sec.,  together  with  the  houses  and 
easements,  profits  privileges,  heredi- 
taments, &c.,  to  said  parcel  of  land 
belonging  or  in  anywise  appertaining, 
and  all  the  rents,  issues  and  profits 
thereof,  &c.,  growing  crops  in  the 
ground  at  the  time  of  the  execution 
-of  the  deed  will  pass  to  the  grantee. 
Wood  v.  Lang , 204. 


GUARANTEE. 

In  consequence  of  arrangements 
for  uniting  the  Grand  Trunk  Tele- 
graph Company  with  the  British  North 
American  Association,  the  superin- 
tendent of  the  former  company,  on 
the  19th  of  December,  1854,  wrote  to 
its  president  and  directors,  expressing 
his  “readiness  (in  order  not  to  em- 
barass  the  company  in  its  operations) 
to  cease  his  connection  with  it  on 
the  31st  of  December,  1854,  on  the 
company’s  guaranteeing  to  him  the 
continuance  of  his  salary  at  its  pres- 
ent rate  for  six  months  from  and  after 
the  first  of  January,  1855.”  On  the 
same  day  the  president  wrote  the  fol- 
lowing reply:  “We  are  in  receipt  of 
your  favor  of  this  date  upon  the  sub- 
ject of  your  retiring  from  the  office 
you  now  hold  under  us  : we  will  be 
happy  to  meet  you  in  the  way  set 
forth  ; and  we  hereby  pledge  ourselves 
to  carry  out  the  provisions  mentioned 
in  your  behalf : signed,  G.  H.  Cheney, 
president,  on  behalf  ol  myself  and  the 
directors  of  the  G.  T.  T.  Company.” 
Held , that  the  undertaking  in  the  pre- 
sident’s reply  amounted  to  a personal 
guarantee  : Richards,  J.,  dissentiente. 
JBoyd  v.  Cheney , 494. 


between  two  horses  driven  in  harness 
in  sleighs  on  the  ice  is  a legal  horse 
race  within  the  statutes  13  Geo.  II. 
ch.  19  and  18  Geo.  II.  ch.  34.  Ful- 
ton v.  James , 182. 


HUSBAND  AND  WIFE. 

By  patent  of  22nd  of  May,  1779, 
lot  No.  36  in  the  6th  concession 
Charlottenburg  was  granted  unto  the 
widow  of  Allan  McDonell  and  her 
heirs,  &c.,  238  acres  specially  de- 
scribed. By  will  of  nth  of  Decem- 
ber, 1802,  Eleanor  McDonell  of 
Marysburg,  devised  to  her  brother- 
in-law,  Archibald  McDonell,  one  lot 
of  land  in  Charlottenburg,  238  acres. 
It  appeared  in  evidence  that  Kennedy 
was  married  to  Helen,  one  of  the 
daughters  of  Colonel  and  Eleanor 
McDonell  and  a niece  of  Archibald 
McDonell,  and  that  Kennedy’s  wife 
survived  him : that  a conveyance  was 
drawn  from  Archibald  McDonell  to 
Kennedy  for  half  — seemingly  the 
west  half — of  the  lot : that  by  inden- 
ture of  mortgage,  dated  31st  of  Octo- 
ber, 1835,  Kennedy  and  Helen  his 
wife  cdnveyed  to  Angus  McDonell, 
his  heirs,  &c.,  the  west  half  of  lot  No. 
36  in  the  6th  concession  Charlotten- 
burg, 100  acres  in  fee,  to  be  void  on 
payment  of  £150  in  two  payments 
on  the  1st  of  October  1836  and  1837, 
which  mortgage  was  not  acknowledged 
by  the  feme  covert  as  required  by  the 
statute  1 Wm.  IV.  ch.  2.  Held , that 
the  mortgage  by  Kennedy  and  wife  to 
Angus  McDonell  was  inoperative  as 
to  Kennedy’s  wife’s  share  of  the  lot, 
not  having  been  acknowledged  by  her 
as  required  by  the  statute  1 Wm.  IV. 
ch.  2.  Me  Gill  v.  Frazer , 404. 


HORSE  RACE. 

■ A trotting  match  for  fifty  pounds 


IMPROVEMENTS. 
See  Parol  Evidence,  i. 
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INSURABLE  INTEREST. 
4 See  Freight,  i. 


LANDLORD  AND  TERANT. 

In  an  action  for  distraining  goods 
when  no  rent  was  due,  and  the  case 
was  left  to  the  Jury  as  an  ordinary 
case,  without  being  expressly  left  to 
them  to  find  double  damages,  and 
without  their  being  apprised  of  the 
provisions  of  the  statute,  the  court 
refused  to  increase  a verdict  to  double 
the  value  of  the  goods  distrained. 
Shipman  v.  Gray  don,  465. 


LEASEHOLD  LANDS. 

Sale  of.'] — In  debt  on  a lease  it  was 
proved  that  the  plaintiff  held  under  the 
last  of  several  assignments  of  a yearly 
lease  from  the  principal  officers  of  Her 
Majesty’s  Ordnance.  A judgment  was 
obtained  against  the  plaintiff,  and  his 
interest  in  the  lot  sold  under  a Fi.  Fa. 
against  goods  and  chattels.  Plaintiff 
afterwards  demised  the  said  lot  to 
defendant  ; and,  on  non-payment  of 
rent,  brought  his  action  on  the  lease. 
Held,  that  the  interest  of  plaintiff  was 
a chattel  interest,  and  might  be  sold 
under  a Fi.  Fa.  against  goods  and 
chattels  (see  7 Vic;  ch.  11,  sec.  7)  ; 
and  that  the  lease  to  defendant  being 
made  after  such  seizer  and  sale, 
plaintiff  was  not  entitled  to  recover. 
Sparrow  v.  Champagne,  394. 


LEASE. 

Verbal  assent  to  sub-let. — In  an 
action  of  ejectment  for  breach  of  co- 
venant not  to  assign  without  license 
against  the  assignee  of  the  leasee,  the 
plaintiff’s  verbal  assent  to  the  assign  - 
mentbefore  defendant  enters  into  pos- 
session is  no  defence  to  the  action. 
Carter  v.  Hibblethwaite,  475. 


LIBEL. 

See  New  Trial,  5. 

MANDAMUS. 

See  School  Trustees. 

MUNICIPALITY. 

/ / 

See  By-law. — Corporation. 

Defendants,  a municipal  corpora- 
tion, having  passed  a resolution  to 
authorise  the  raising  and  levelling  of 
a street  within  their  jurisdiction, 
which  was  accordingly  done,  and 
plaintiff’s  premises  overflowed  there- 
by,— the  plaintiff  having  been  hon- 
suited  on  the  ground  that  the  defend- 
ants were  authorised  by  statute  to 
do  what  they  had  done, — the  court 
set  aside  the  nonsuit,  and  granted 
a new  trial  in  order  to  ascertain 
whether  in  fact  the  work  done  consti- 
tuted a repair  of  the  street  within  the 
statute,  or  exceeded  such  a repair  to 
the  injury  of  the  plaintiff’s  house  and 
land.  Croft  v.  The  Town  Council  of 
Peterboro',  35. 

# 

NEGLIGENCE. 

See  Railway. 


NEW  TRIAL. 

1.  In  an  action-  on  the  case  against 
the  occupier  of  a mill  for  damage  to 
the  plaintiff’s  close  occasioned  by 
back  water  from  defendant’s  dam, 
where  the  defence  relied  upon  was 
a prescriptive  right  to  back  water  for 
twenty  years  before  action,  and  there 
being  contradictory  evidence  as  to 
such  right,  and  the  case  having  been 
tried  by  a special  jury  and  occupying 
two  days,  the  court  refused  to  disturb 
a verdict  for  the  plaintiff,  and  dis- 
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charged  defendant’s  rule.  Holme  v. 
Turner , 116. 

2.  When  the  merits  of  a cause  have 
been  tried  and  decided  upon  by  a jury 
under  informal  pleadings,  and  the  party 
is  entitled  to  sustain  his  verdict  on  the 
amendment  of  such  informal  pleadings 
the  court  will  decline  granting  a new 
trial.  JDeady  v.  Goodenough , 163. 

3.  In  an  action  against  a sheriff 
who  was  indemnified,  and  who  had 
taken  but  little  trouble  with  the  de- 
fence, the  court  set  aside  a verdict  for 
the  plaintiff  for  a large  amount,  on  the 
ground  of  the  discovery  of  new  evi- 
dence, the  confiiction  of  evidence  at 
the  trial,  excessive  damages,  &c.,  on 
payment  of  costs,  with  leave  to  plain- 
tiff to  amend.  Townsend v .Hamilton, 
230. 

4.  That  where  in  an  action  against 
a sheriff  who  has  been  indemnified, 
where  there  is  conflicting  evidence  as 
to  the  plaintiff’s  right  to  recover  as  to 
a part  of  the  goods  seized,  the  court 
will  grant  a new  trial  to  the  plaintiff 
on  payment  of  costs,  he  restricting 
himself  to  suchgoods  alone  at  a future 
trial.  Townseridv.  Hamilton , 230. 

5.  In  action  for  libel  published  in  a 
newspaper  against  the  plaintiff  in  his 
professional  capacity  as  town  engineer 
of,  &c.,  where  a verdict  was  rendered 
for  the  defendant  on  evidence  prepon- 
derating greatly  in  plaintiff’s  favor, 
the  court  set  aside  such  verdict,  and 
granted  a new  trial,  on  payment  of 
costs.  Peters  v.  Wallace,  238. 

6.  That  where  there  is  conflicting 
evidence  as  to  the  rights  of  both 
parties,  and,  in  the  absence  of  the  bills 
and  papers  referred  to  in  evidence, 
the  defendant  was  entitled  to  have  a 
verdict  for  plaintiff  set  aside,  the  facts 
not  being  fully  elicited  on  the  trial. 
Cannijfv.  Bogart,  341. 


NONSUIT. 
See  Municipality. 


NOTARY. 

Certificate  of.'] — A certified  copy 
of  a power  of  attorney  to  convey  lands 
from  the  depository  of  notarial  records 
in  Lower  Canada,  under  the  corporate 
seal  of  the  Board  of  Notaries  of  Mon- 
treal, Lower  Canada,  is  admissible  in 
evidence ; it  being  presumed  that  such 
power  of  attorney,  although  not  in  it- 
self an  official  document,  came  offici- 
ally into  the  hands  of  the  notary 
among  whose  records  it  was  found. 
Gray  et  al.  v.  McMillan,  400. 


NOTICE  OF  ACTION. 

Defendants,  as  a municipal  corpo- 
ration deriving  their  power  under  the 
statute  12  Vic.  ch.  81,  authorised  the 
raising  and  levelling  of  a street  within 
their  jurisdiction,  which  when  done 
injuriously  affected  the  plaintiff ’s  pro- 
perty. Held,  that  if  defendants  were 
within  the  statute  14  & 15  Vic.  ch.  54 
and  had  pleaded  the  general  issue  per 
statute,  they  would  have  been  entitled 
to  notice  of  action.  Croft  v.  The 
Town  Council  of \Peterhoro' , ,141. 

2.  That  when  there  is  no  by-law,, 
and  when  the  act  complained  of  is 
done  underthe  statutes  13  and  14  Vic. 
ch.  15,  defendants  are  entitled  to 
notice  of  action,  coming  as  they  do 
fully  within  the  spirit  of  the  protect- 
ing statute,  j Reid  v.  The  Corpora- 
tion of  the  City  of  Hamilton , 269. 

3.  A municipal  council  of  a town- 
ship is  entitled  to  one  month’s  notice 
of  action  under  the  statutes  14  and  15 
Vic.  ch.  54,  sec.  2 and  12  Vic.  ch.  10,. 
sec.  5.  Barclay  v.  The  Municipality 
of  Darlington,  432. 
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-NOTICE  TO  EXAMINE.  being  no  stipulation  in  the  lease  as  to 


1.  Plaintiff  sued  on  a bond.  At  the 
trial  of  the  case  the  witness  to  the 
bond  was  not  forthcoming,  but  notice 
to  appear  had  been  served  on  the  de- 
fendant under  the  statute  16  Vic.  ch. 
19  ; he  not  appearing,  the  learned 
judge  who  tried  the  cause  declined 
taking  it  pro  confesso  against  him. 
Held,  that  the  whole  case  might  have 
been  taken  pro  confesso,  and  a verdict 
entered  for  the  plaintiff.  McWhinney 
v.  McQuaid,  161. 

2.  A plaintiff  or  defendant  in  a suit 
may  be  called  as  a witness  by  his 
opponent  in  the  same  manner  as  any 
other  witness.  A party  called  as  a 
witness  under  the  statute  16  Vic.  ch. 
19  is  not  entitled  to  any  other  notice, 
or  to  be  subpoenaed  differently  from 
any  other  witness.  Nash  v.  Bush, 300. 


NOTICE  TO  PRODUCE, 

1.  A notice  to  produce,  served  on 
plaintiff’s  attorney  on  the  day  of  and 
within  one  hour  of  the  trial,  is  too 
late  to  entitle  the  defendant  to  give 
secondary  evidence.  Nash  v.  Bush, 
300. 


PAROL  EVIDENCE. 

Admission  of.] — A.  by  memoran- 
dum of  agreement  leased  to  B.  a cer- 
tain farm  for  four  years,  which  B. 
agreed  to  work,  &c. ; and  if  said  A. 
sold  the  farm,  he,  B.,  would  give  up 
the  farm  in  three  months  after  receiv- 
ing notice  from  said  A.,  who,  before 
his  death,  sold  to  C.,  from  whom  B. 
leased,  and  brought  an  action  against 
the  administratrix  of  A.  for  repairs 
done  on  the  farm  during  A’s.  life,  al- 
leging that  there  was  a verbal  agree- 
ment that  such  improvements  should 
be  paid  for  by  A.  Held,  that  such 
action  was  not  maintainable,  there 


improvements,  and  that  plaintiff  could 
not  qualify  or  add  to  the  written  in- 
strument. Losee  v.  Kezar,  234. 


PLEAS  AND  PLEADING. 

Argumentative  denial.']  — To  a 
declaration  on  a promissory  note  by 
plaintiff  as  immediate  endorser,  de- 
fendant pleaded  that  a son  of  the 
payee  was  indebted  to  defendant ; 
and  that  after  the  note  became  due, 
the  payee  endorsed  it  in  blank,  and 
delivered  it  to  his  son,  in  order  that 
ihe  (the  son),  as  the  payee’s  agent, 
might  settle  with  defendant  and  en- 
dorse thefeon  the  amount  due  by  the 
son  to  defendant ; yet  that  the  son,  in 
fraud  of  payee,  delivered  it  to  plaintiff 
so  endorsed  and  overdue.  Held,  that 
the  plea  was  bad,  as  amounting  to  an 
argumentative  denial  of  the  endorse- 
ment alleged.  Chamberlain  v.  Cham- 
berlain, 340. 

POWER  TO  SELL  LANDS. 

See  Title. 

Executors.] — In  covenant  by  plain- 
tiff’s administrators  against  defend- 
ants,executors, &c.,  on  a deed  whereby 
defendants  covenanted  with  plaintiff’s 
intestate  that  they  at  the  time  o^  mak- 
ing such  deed  were  the  true,  lawful 
and  rightful  owners  of  the  land,  &c., 
and  then  were  seised  in  fee  in  their 
own  right  of  a good,  sure,  perfect,  ab- 
solute and  indefeasible  estate  of  inheri- 
tance in  fee  simple  in  the  said  lands, 
without  anything  to  alter,  change, 
charge  or  encumber  the  same.  It 
appearing  on  the  trial  that  the  defend- 
ants claimed  under  a clause  of  their 
testator’s  will  to  dispose  of  any  of  the 
testator’s  lands  in  case  it  should  be 
necessary  for  the  purpose  of  liquidating 
any  debt — Held, after  verdict  for  plain- 
tiff, that  there  should  be  a new  trial,  on 
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payment  of  costs, to  enable  defendants 
to  prove  the  existence  of  debts  of  the 
testator,  a fact  material  to  maintain 
the  sale.  Held  also,  that  if  the  power 
were  well  exercised,  the  estate  passed 
to  the  heirs  at  law  ; and  in  that  event 
the  action  was  not  maintainable  by 
the  executors,  but  by  the  heir  at  law. 
MacDougall  v.  MacDonell , 355. 


PRESCRIPTIVE  RIGHT. 
See  Easement. 


PROCEEDINGS. 

The  word  “proceedings”  in  the 
proviso  to  the  5th  section  of  the 
statute  18  Vic.  ch.  69,  embraces  pro- 
ceedings both  before  and  after  judg- 
ment. Ross  v.  Farewell , 101. 


PROMISSORY  NOTE. 

Defendant  having  endorsed  in  blank 
as  security  for  the  maker  of  a promis- 
sory note,  payable  to  plaintiff,  but  not 
negotiable — Held, in  an  action  against 
defendant  as  maker,  that  he  was  not 
liable  as  maker.  McMurray  v.  Talbot , 
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PROMISSORY  NOTE. 

Consideration  of."\ — J.  H.  & Sons, 
a firm  in  Toronto,  had  been  in  the 
habit  of  drawing  on  their  correspond- 
ent in  England, and  at  first  of  covering 
such  bills  by  shipments  of  flour,  lat- 
terly by  money  remittances.  In  the 
fall  of  1854,  they  had  largely  over- 
drawn their  account,  and  their  corres- 
pondent in  England  had  been  repeat- 
edly requesting  them  to  desist  from 
drawing.  In  December,  1854,  they 
drew  several  bills,  which  they  sold 
or  exchanged  for  promissory  notes, 
and  amongst  others  they  obtained 
the  note  sued  upon  ; this  note  they 
gave,  with  several  others,  in  payment 


of  their  account  to  G.  H.  & Co.,  and 
a few  days  after  failed.  The  bill  for 
which  the  note  was  given  was  returned 
dishonored  for  non-acceptance.  T, 
H.,  the  maker,  resisted  payment  on 
the  ground  that  it  was  procured  from 
him  by  fraud  and  without  considera- 
tion. Held , that  there  was  evidence 
to  go  to  the  jury  that  the  note  had 
been  procured  by  fraud  : that  if  J.  H„ 
& Sons  drew  the  bill  for  which  the 
note  was  given, having  no  expectation 
or  right  to  expect  that  it  would  be 
honored,  they  practised  fraud  in  pro- 
curing the  note  which  they  took  in 
exchange  for  the  bill.  Gooderham  v, 
Hutchison , 241. 

hex  loci  contractus .] — 2.  A pro- 
missory note,  made  in  Upper  Canada, 
for  a sum  payable  in  Glasgow,  not 
adding  the  words,  “ and  not  other- 
wise or  elsewhere,”  is  a note  payable 
generally  ; and  that  the  plaintiff  was 
not  entitled  to  recover  the  difference 
of  exchange  on  such  note.  Wilson 
v.  Aitkin , 376. 

RAILWAY. 

1.  In  an  action  on  the  case  for  injury 
done  to  plaintiff’s  steers,  defendants 
pleaded, that  just  before  said  time,&c., 
said  steers  were  unlawfully  depastur- 
ing in  and  upon  certain  lands  adjoin- 
ing the  lands  of  defendants  and  said 
railway, which  lands  werenot  the  lands 
of  plaintiff  but  of  one  Richard  Roe, 
who  had  not  given  license  for  the  said 
steers  to  be  there ; and  that  the  said 
steers  strayed  from  the  said  lands 
where  they  were  so  unlawfully  de- 
pasturing; and  being  as  aforesaid 
upon  the  defendant’s  lands  adjoining, 
and  thence  at  the  said  time  when,&c., 
on  to  the  said  railway,  and  then  being 
so  upon  the  said  railway  were  acci- 
dentally injured  without  any  design  or 
default  of  defendants.  Held  bad,  on 
demurrer.  McDowell  v.  The  Great 
Western  Railway , 130. 


DIGEST  OF  OASES. 


577 


Compensation  by]. — 2.  The  Grand 
Trunk  Railway  Company  of  Canada, 
under  their  acts  of  incorporation,  and 
under  authority  of  a by-law  of  the 
Municipality  of  Guelph,  ran  their  line 
of  road  through  and  along  a street  in 
Guelph,  to  which  the  lands  of  the  ap- 
plicant were  adjacent.  Held , upon 
application  for  a mar.damus  on  the 
Railway  Company,  that  if  the  works 
complained  of  amounted  to  a public 
nusiance,  it  would  not  be  a case  for 
private  compensation  ; and  that  if  au- 
thorised by  law,  that  the  works  did 
not  injuriously  affect  the  applicant 
within  the  meaning  of  the  fourth  sec- 
tion of  the  statute  14  & 15  Vic.  ch. 
51.  Day  v.  The  Grand  Trunk  Rail 
way  Company , 420. 

RECORD. 

When  evidence.] — In  an  action  for 
malicious  arrest,  the  plaintiff  attempt- 
ed to  put  in  evidence  the  original  re- 
cord in  the  suit  of  the  present  defend- 
ant against  the  present  plaintiff,  with 
the  verdict  of  the  jury  in  this  plaintiff’s 
favor  endorsed  thereon.  Held,  such 
record  was  inadmissible  in  evidence. 
Daly  v.  Leamy , 375. 


SCHOOL  TRUSTEES. 

Upon  an  application  of  a rule  Nisi 
fora  mandamus  by  the  teacher  of  a 
school  section  against  the  trustees  of 
such  section,  requiring  them  to  levy 
a rate  sufficient  to  pay  the  applicant 
the  balance  of  his  salary  as  such  teach- 
er, recovered  in  the  Division  Court 
against  former  trustees,  the  court  re- 
fused to  grant  such  rule,  it  not  appear- 
ing on  the  application  when,  for  how 
long,  and  by  whom  the  said  teacher 
was  employed.  O'GDonhoe  v.  The 
School  Trustees  of  Thorah , 297. 


SECONDARY  EVIDENCE. 
See  Notice  to  Produce. 

4 D 


SHARES. 
See  Forfeiture. 


SHERIFF’S  SALE. 

A British  subject,  owning  a foreign 
built  vessel,  having  obtained  registry 
ol  the  said  vessel,  his  interest  therein 
was  subsequently  sold  under  a writ 
of  T'i.  Fa.  against  his  goods,  and  was 
convej-ed  to  the  purchaser  by  sheriff’s 
deed,  such  deed  not  reciting  any  cer- 
tificate of  ownership,  and  not  hav- 
ing the  endorsement  thereon  required 
by  the  provincial  statute. — Held , that 
a bill  of  sale  from  a sheriff  conveying 
the  interest  of  an  execution  debtor  in 
ship  or  vessel  to  the  purchaser,  with- 
out reciting  the  certificate  of  owner- 
ship and  without  the  endorsement  on 
the  bill  of  sale  required  by  the  act,  is 
valid.  Smith  v.  Jones , 425. 


SHERIFF. 

Sale  for  taxes.] — See  “ Taxes  ” — 
“ Trespass.” 


SHIP’S  REGISTRY. 

A foreign-built  ship  or  vessel  can- 
not be  registered  in  this  province. 
Smith  v.  Jones,  425. 


STOCK. 

Call  for.]— A call  of  four  per  cent, 
on  the  first  instalment  of  five  per 
cent,  on  the  capital  stock  of  the  On- 
tario Insurance  Company,  made  by  a 
quorum  only,  and  not  by  a majority 
of  the  directors,  is  a good  call  under 
the  ninth  section  of  the  statute  12 
Vic.  ch.  166, — the  act  of  incorpora- 
tion. Ontario  Insurance  Company  v. 
Ireland , 139. 


STOCKHOLDER. 

In  an  action  of  debt  under  the  19th 
V.,  U.  C.  C.  P. 
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section  of  the  statute  14  & 15  Vic.  ch. 
51  against  defendant  as  a stockholder 
of  the  Buffalo, Brantford  and  Goderich 
Railway  Company,  it  is  incumbent 
upon  plaintiff  to  shew  an  execution 
against  the  company  returned  unsa- 
tisfied, and  that  it  was  not  in  plaintiff’s 


of  taxes  for  200  acres,  and  7 s.  6 d.  the 
expenses  of  the  sale  ; and  for  that  sum 
25  acres,  portion  of  the  east  half  was 
sold.  Held , that  under  the  facts  the 
sale  was  void,  for  that  as  a portion  of 
the  east  half  had  been  sold  for  taxes, 
part  whereof  had  accrued  upon  the 


power  by  any  reasonable  exertion  to! west  half  and  was  not  chargeable  on 
have  obtained  satisfaction.  Held,  also j the  east  half ; and  as  there  were  no 
that  the  making  of  calls  by  the  direc-  means  of  apportionment,  it  was  void 
tors  is  not  a condition  precedent  to  thejas  to  all.  Hid  out  v.  Ketchum , 50. 


plaintiff’s  right  to  recover,  and  that 
the  remedy  given  by  the  statute  may! 
be  pursued  by  a single  creditor,  j 
Moore  v.  Kirkland , 452. 


TAXES. 


Assessment  of  unoccupied  lands  of 
non-residents .]  — 2.  A non  resident 
owner  of  lands  can  only  be  rated  on 
the  assessment-roll  by  name  at  his 
own  request.  Municipality  of  Berlin 
v.  Grange , 21 1. 

Mode  of  collecting. ] — 3.  The  taxes 


Sale  of  lands  for. ~\ — 1.  The  east  and,  - » - 

west  halves  of  lot  No.  1 in  the  second 'due  on  lands  of  non-residents  cannot 
concession  of  Mono,  each  containing/1^  sued  for  as  a debt  until  they  have 
100  acres,  were  granted  by  the  Crown  been  five  .Years  111  arrear,  and  cannot 
at  different  times  respectively  in  1823  b<?  reaIized  by  a sale  of  the  lands  in 
and  1829,  and  f°  different  persons.  |manner  provided  for  in  the  act.  Mu  - 
The  taxes  being  in  arrear,  lots  num .'nicipacity  of  Berlin  v.  Grange , 21 1. 

bers  1 & 2,  were  returned  by  the | 

treasurer  of  the  then  Home  district  as 
in  arrears  for  eight  years’  taxes,  being 
£6  105.  (the  taxes  on  400  acres  for 
eight  }Tears),  without  distinguishing 
that  one  portion  of  these  taxes  was 
upon  lot  No.  2 and  another  portion 
upon  No.  1,  or  the  separate  halves  of 
No.  1.  The  lands  were  advertised  by 
the  treasurer  as  in  arrears  for  taxes 
under  the  statute  59  Geo.  Ill,  ch.  7 — 
the  assessment  law  then  in  force — in 
these  words,  “ lots  1 & 2 in  the  2nd 
concession  west  of  Hurontario-street, 
in  the  township  of  Mono,  £6  10 5.” 

In  the  writ  issued  to  the  sheriff  for 
levying  the  taxes  the  sheriff  was  di- 
rected to  levy  in  respect  of  lots  Nos. 

1 & 2,  £6  10s.,  in  the  same  language 
as  that  used  in  the  advertisement. 

The  sheriff,  at  an  adjourned  sale  un- 
der that  writ,  held  on  the  5th  of  Jan- 
uary, 1842,  put  up  the  whole  of  lot 
No.  1 for  the  sum  of  £3  12 s.  6 d., 
being  £3  55.  the  eight  year’s  arrears 


TRESPASS  QUARE  CLAUSUM 
FREGIT. 

1.  By  indenture  of  bargain  and  sale, 
one  Jacob  Miller  conveyed  to  plaintiff 
the  south-east  quarter  of  lot  No.  18  in 
the  8th  concession  of  Markham,  re- 
serving the  privilege  of  a road  two 
rods  wide  through  to  the  south-west 
quarter  of  the  same  lot,  .which  he 
afterwards  conveyed  with  the  right  of 
way  reserved.  In  an  action  of  tres- 
pass quare  clausum  fregit  against  the 
owner  of  the  south-west  quarter  and 
his  workmen,  for  breaking  and  enter- 
ing plaintiff’s  close,  which  was  a lane 
nearly  two  rods  wide  leading  from 
defendant’s  lot  through  plaintiff’s 
premises — Held,  that  defendant  might 
justify  under  a grant  ol  right  of  way, 


and  that  the  lane  upon 
trespasses  were  said  to 
committed  haying 
the  same  width  as 


which  the 
have  been 
existed  of  nearly 
that  described  in 
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the  grant  for  a long  time,  that  the 
reasonable  construction  was,  that  the 
grant  of  the  right  of  way  was  meant 
to  apply  to  that  lane  as  the  way 
•granted.  Miller  v.  Anderson , 458. 


sufficient  evidence  to  go  to  the  jury 
that  defendant  was  a trespasser:  that 
whether  he  was  responsible  as  such 
for  the  injury  done  to  the  boiler,  de- 
pended on  the  nature  and  extent  of 


By  sheriff.]— 2.  In  trespass  against  his  influence,  and  how  far  he  was  im- 
the  sheriff  and  A.  & B.,  plaintiff  Plated  as  a particeps  in  the  acts 


claiming  the  goods  under  a bill  of  which  caused  the  explosion, 
sale,  proved  that  the  sheriff’s  bailiff, j v * Winters , 491. 
under  a writ  of  Fi.  Fa.  at  the  suit  of 
another  creditor,  seized  the  goods  and 
sold  them ; and  after  paying  the 
amount  of  that  execution,  paid  the 
balance  to  A.  & B.  on  account  of 
their  execution.  Held , after  verdict 

for  plaintiff,  that  the  execution  credi- 
tors A.  & B.  could  not  be  made  tres- 
passers by  relation  or  adoption  of  the 
sale  under  such  prior  execution,  and 
that  there  being  no  proof  that  the 
sheriff  himself  did  anything,  nor  the 
writs  produced  or  any  warrant  to  the 
bailiff,  that  the  verdict  was  not  sus- 


Eli(/h 


WAREHOUSE  RECEIPTS, 

Delivery  of.]  — The  delivery  of 
warehouse  receipts  for  flour,  and  the 
delivery  of  orders  therefor,  is  not  a 
constructive  delivery  of  possession  of 
the  flour.  Deady  v.  Good  enough,  163. 


WAY. 

Bight  of.]  — See  “Trespass,”  1. 


tained  by  proof,  and  that  there  should 
be  a new  trial  without  costs.  Tilt  v. 
Jarvis  et  al.  48b. 

3.  The  plaintiff'  had  workmen  at- 
tending a certain  steam-mill : defend- 
ant being  interested  in  getting  saw- 
logs  cut  up,  removed  plaintiff’s  fire- 
man and  placed  another  man  in  his 
stead,  also  several  of  defendant’s  own 
workmen  were  added  to  those  employ- 
ed by  the  plaintiff : owing  to  some 
mismanagement,  the  boiler  burst. 
At  the  trial  the  plaintiff  was  nonsuited 
for  want  of  evidence  of  trespass.  A 
rule  Am  was  obtained  to  set  aside 
the  nonsuit.  Held,  that  there  was 


WILL. 

Construction  of.] — A.  by  will  de- 
vised as  follows:  “I  give  and  bequeath 
to  my  wife,  after  my  decease,  the  pro- 
ceeds of  one-half  of  all  my  lands,  cat- 
tle and  other  effects  of  every  kind 
whatsoever  to  me  belonging  at  the 
time  of  my  decease ; and  the  other 
half  of  my  said  lands,  cattle  and  effects 
of  every  kind  whatsoever,  I leave  in 
the  hands  of  my  executrix  and  exe- 
cutors, to  pay  all  my  just  debts,  &c.” 
Held,  that  by  such  devise  the  estate 
passed  to  the  executors  to  sell,  and 
did  not  confer  only  a mere  power  to 
sell.  Dowling  v.  Power,  480. 


